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COMMENCING  FEBRUARY  26,   1907. 


The  People  of  the  State  of  New  York  ex  rel.  The  City 
OF  Geneva,  Respondent,  v.  The  Boabd  of  Supebvisobs  of 
Ontabio  County,  Appellant. 

1.  Tax  —  Tax  IirrosED  upon  Bank  Stock  under  Section  24  of  the 
Tax  Law  —  Assessed  Value  of  Stock  of  Bank  Located  in  Tax  Dis- 
trict Must  Be  Included  in  Aggregate  Amount  of  Taxable  Prop- 
erty op  Such  District  for  Purpose  of  Fixing  Amount  of  Qbneral 
Tax  to  Be  Levied  on  District.  Under  the  provisions  of  the  Tax  Law 
(L.  1896,  cb.  908,  §  24,  as  amd.  by  L.  1901,  ch.  550;  L.  1902,  ch.  126,  and 
L.  1908,  ch.  2'>7),  "  the  rate  of  tax  upon  the  shares  of  stock  of  banks  and 
banking  associations  shall  be  one  peroentum  upon  the  value  thereof,  as 
ascertained  and  fixed  in  the  manner  hereinbefore  provided,"  which  "tax 
shall  be  in  lieu  of  all  other  taxes  whatsoever  for  state,  county  or  local  pur- 
poses upon  the  said  shares  of  stock,"  and  which  tax  shall  be  collected  by 
the  board  of  supervisors  of  the  county  in  which  the  bank  or  association  is 
located,  and  be  distributed  by  them  among  the  tax  districts  of  the  county, 
.  including  the  district  iu  which  the  bank  is  located,  according  to  a  rate 
to  be  ascertained  in  a  manner  prescribed  in  the  statute;  but  there  is  no 
provision  which  authorizes  or  justifies  the  omission  from  the  aggregate 
assessed  valuation  of  a  tax  district  for  the  purpose  of  fixing  the  amount 
of  state  and  county  taxes  to  be  paid  thereby,  of  the  assessed  value  of 
the  stock  of  such  bank,  which  would  be  inequitable;  and  where  there  are 
two  banks  within  a  small  city,  which  constitutes  a  tax  district  of  a  county, 
the  same  as  a  town,  the  assessed  value  of  the  stock  of  such  banks  must 
be  included  in  the  aggregate  amount  of  taxable  property  of  the  city  for 
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the  purpose  of  fixing  the  amount  of  taxes  to  be  levied  upon  the  city  by 
the  board  of  supervisors. 

2.  Tax  upon  Bank  Stocks,  Although  in  Lieu  op  All  Other  Taxes, 
Is  Not  Exclusively  for  Benefit  of  Tax  District  Wherein  Bank  Is 
Located.  The  tax  upon  bank  stocks  under  section  24  of  the  Tax  Law  is 
not  raised  for  local  purposes  and  divided  amongst  the  local  tax  districts 
for  village  or  city,  town  or  school  purposes  only;  it  is  in  lieu  of  all  other 
taxes,  expressly  including  state  and  county  taxes,  and  there  is  no  more 
reason  for  saying  that  it  is  exclusively  raised  on  account  of  local  purposes 
or  interest  than  that  it  is  raised  exclusively  on  account  of  state  and  county 
purposes. 

8.  Tax  upon  Bank  Stock  Is  Not  in  the  Nature  of  a  License,  but 
A  Tax  upon  Property.  The  contention  that  the  tax  imposed  upon  the 
stock  of  banks  and  banking  associations  under  section  24  of  the  Tax  Law 
is  in  the  nature  of  a  license  for  conducting  the  banking  business  and, 
therefore,  like  the  license  fees  collected  under  the  Liquor  Tax  Law,  ought 
to  be  appropriated  exclusively  to  the  use  and  benefit  of  the  district  in 
which  the  bank  is  located,  is  untenable.  The  Liquor  Tax  Law  plainly 
and  explicitly  imposes  certain  license  fees  upon  the  business  of  trafficking 
in  liquor  and  provides  for  a  distribution  of  the  license  fees  thus  collected. 
The  Tax  Law  imposes  a  tax  upon  bank  stock  as  property  just  as  it  does 
upon  other  species  of  property,  and  there  is  nothing  in  the  nature  of  a 
license  fee  about  it. 

People  ex  rel.  City  of  GeJiefDay.  Bd.  of  Supervuo7'8,  114  App.  Div.  915, 
reversed. 

(Argued  January  8,  1907;  decided  February  26,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  19,  1906,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandanms  to 
compel  the  defendant  to  issue  to  the  relator  a  new  certificate 
relative  to  the  assessment  and  apportionment  of  taxes  in  the 
county  of  Ontario. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

FranTc  Rice  and  A.  L.  Gardn^er  for  appellant.  The  action 
of  the  board  of  supervisors  was  in  accordance  with  the  statute 
law  of  the  state.  (L.  1896,  ch.  908,  §  3  ;  People  ex  rel  JV.  S. 
Bank  V.  Feck,  157  ^N".  Y.  51  ;  City  of  Rochester  v.  Coe,  25 
App.  Div.  300.)  The  course  pursued  by  the  board  of  super- 
visors was  not  only  legal,  but  it  was  entirely  just  and  equitable. 
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{Matter  of  Jenkins^  47  App.   Div.   404 ;  City  of  TItiea  v. 
Bd.  of  SnpvH,,  109  App.  Div.  189.) 

]F.  Smith  O'Brien  and  A,  P,  Rose  for  respondent.  The 
including  of  the  assessed  vahie  of  bank  stocks,  taxable  under 
the  provisions  of  section  24  of  the  Tax  Law,  in  the  taxable 
property  of  the  municipality  where  such  bank  stocks  are 
situate,  for  the  purpose  of  determining  the  amount  of  state 
and  county  taxes  to  l)e  apportioned  to  such  municipality  is 
contrary  to  tlie  plain  provisions  of  the  statute  and  improper. 
{People  v.  Gray^  185  N.  Y.  196 ;  People  ex  rel.  Lawyer  v. 
Supe?'visor8,  39  Misc.  Rep.  164 ;  City  of  Utica  v.  Bd.  of 
Suprs.y  109  App.  Div.  189.) 

Hiscock,  J.  The  city  of  Geneva  is  made  a  tax  district  the 
same  as  a  town  ;  but  a  warrant  for  the  collection  of  state  and 
county  taxes  is  not  issued  by  the  board  of  supervisors  to  one 
of  its  officials  as  in  the  case  of  a  town.  Instead  of  this,  said 
board  having  determined  the  amount  to  be  raised  for  such 
taxes,  in  effect  certifies  the  same  to  tlie  proper  authorities 
of  the  city,  and  the  officials  of  the  latter  then  collect  said 
amount,  which  is  returned  to  the  proper  officials  for  state  and 
county  purposes.  The  amount  of  taxes  thus  to  be  certified 
and  raised  in  any  year  should  bear  the  same  proportion  to  the 
aggregate  amount  of  such  taxes  to^  be  raised  throughout  the 
entire  county  which  the  amount  of  taxable  property  within 
the  cit}'  might  bear  to  the  aggregate  amdunt  of  taxable  prop- 
erty throughout  the  county.  In  the  year  involved  there  were 
located  within  tlie  city  of  Geneva  two  banks,  of  which  the 
capital  stock  was  assessed  at  upwards  of  $500,000.  In  fixing 
the  proportion  of  state  and  county  taxes  to  be  collected  and 
returned  by  the  respondent  the  board  of  supervisors  included 
in  their  estimate  of  taxable  property  such  assessed  valuation 
of  said  bank  stock,  and  this  inclusion  increased  the  amount  to 
be  raised  for  the  aforesaid  purposes  by  the  sum  of  $1,211.31. 

It  is  contended  by  the  respondent  and  has  been  held  by  the 
learned  courts  below  that  on  account  of  the  special  provisions 


4        i^KOFLE  KX  KEL.  CiTY  OF  Geseta  r.  Bd.  Supks.     [Feb., 
OpiQum  of  the  Court,  per  Hucock,  J.  [VoL  188. 


for  the  taxation  of  bank  gtfK'k  it  was  error  for  the  board  of 
MilfervifHtn  to  do  as  it  did  and  that  the  valae  of  said  bank 
;$t/K;k  should  not  Iiave  been  included  in  the  ainoiint  of  taxable 
pro\H3rty  for  the  purpose  of  fixing  the  amount  of  taxes  to  be 
paid. 

We  think  that  this  contention  and  such  determination  are 
erroneous. 

It  is  undisputed,  and,  therefore,  we  need  not  quote  or  review 
all  the  statutory  details  upon  that  subject,  that  it  was  proper 
to  place  upon  the  assessment  rolls  for  the  city  of  Geneva  the 
shares  of  bank  stock  in  question  and  the  valuation  thereof 
assessed  and  determined  in  the  manner  provided  by  law. 

It  is  also  undisputed,  and,  therefore,  again  we  may  refrain 
from  going  into  the  details  of  statutes,  that  presumptively  all 
of  tlie*taxHl>lo  property,  real  and  personal,  in  the  city  of 
Geneva  should  be  taken  into  account  in  determining  the  pro- 
portion of  taxes  to  be  raised  within  that  district.  And  finally, 
if  rospondout  is  right  in  its  contention  that  the  value  of  bank 
stock  as  Hpread  upon  its  assessment  rolls  should  be  omitted  and 
diHrogrtrded  in  detenniniug  the  proportion  and  amount  of  state 
and  county  taxes  to  be  raised,  authority  for  this  must  be  found 
in  the  statutory  provisions  especially  relating  to  the  taxation 
of  such  stock.  We  shall,  therefore,  refer  to  such  of  these  as 
are  regarded  material. 

Section  24  of  the  Tax  Law  (being  chapter  24  of  the  Gen- 
oral  Laws) — L.  ISDO,  ch.  908,  section  24^,  as  amended  by 
L.  1901,  eh.  550,  L.  1902,  ch.  126,  L.  1903,  ch.  2G7—  prescribes 
the  method  of  fixing  the  value  of  stock  in  a  bank  or  bank- 
ing association,  and  then  further  provides:  "The  rate  of 
tax  upon  the  shares  of  stock  of  banks  and  banking  associa- 
tions shall  bo  one  per  centum  upon  the  value  thereof,  as 
Hsoortuined  and  fixed  in  the  manner  hereinbefore  provided. 
*  *  *  The  said  tax  shall  be  in  lieu  of  all  other  taxes 
wlmtsi»ever  for  state,  county  or  local  purposes  upon  the  said 
sharos  of  stock/'  Said  section  then,  after  providing  for 
tho  collection  of  s*iid  tax  under  the  supervision  of  the  board 
of  suporvisoi's  and  wholly  within  the  county  where  the  bank 
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or  association  is  located,  furtlier  enacts  :  "  The  tax  hereby 
imposed  shall  be  distributed  in  the  following  manner:  The 
board  of  supervisors  of  the  several  counties  shall  ascertain 
the  tax  rate  of  each  of  the  several  town,  city,  village,  school 
and  other  tax  districts  in  their  counties  respectively,  in  which 
tlie  shares  of  stock  of  banks  and  banking  associations  shall  be 
taxable,  which  tax  rates  shall  include  the  proportion  of  state 
and  county  taxes  levied  in  such  districts,  respectively,  for  the 
year  for  which  the  tax  is  imposed,  and  the  proportion  of  the 
tax  on  bank  stock  to  which  each  of  said  districts  shall  be 
respectively  entitled  shall  be  ascertained  by  taking  such  pro- 
portion of  the  tax  upon  the  shares  of  stock  of  banks  and 
banking  associations,  taxable  in  such  districts  respectively, 
under  the  provisions  of  this  act  as  the  tax  rate  of  such  tax 
district  shall  bear  to  the  aggregrate  tax  rates  of  all  the  tax 
districts  in  wliich  said  shares  of  stock  shall  be  taxable."  •  It 
also  provides  that  "  In  issuing  their  warrants  to  the  collectors 
of  taxes,,  the  board  of  supervisors  shall  omit  therefrom  assess- 
ments of  and  taxes  upon  t}ie  shares  of  stock  of  banks  and 
banking  associations." 

We  do  not  find  in  these  provisions  or  any  others  not 
specifically  referred  to  when  properly  construed  in  connec- 
tion with  the  general  provisions  for  the  assessment  and  collec- 
tion of  taxes  for  state  and  county  purposes,  anything  which 
either  explicitly  or  impliedly  sustains  the  respondent's  conten- 
tion. We  find,  it  is  true,  a  special  and  arbitrary  percentum 
of  taxation  imposed  upon  all  bank  stock  at  its  assessed 
valuation,  and  that  this  is  in  lieu  of  all  other  taxes  upon  such 
stock ;  that  the  ordinary  tax  warrant  shall  not  be  carried  out 
against  it ;  also  special  machinery  for  the  collection  of  this 
tax  and  special  provision  for  its  distribution,  and  certainly 
the  city  could  not  collect  any  additional  taxes  upon  this  prop- 
erty in  direct  response  to  the  requisition  of  the  board  of 
supervisors.  But  we  do  not  find  anywhere  any  provision 
which  satisfies  us  that  in  determining  as  between  the  city  of 
Geneva  and  other  towns  iif  the  county  the  proportion  of 
taxes  to  l>e  raised  by  the  former  for  general  purposes  of  state 
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and  county  the  valuation  of  this  speoies  of  property  should 
not  be  taken  into  account.  That  is  an  entirely  diflEerent 
proposition.  In  fact,  the  very  provisions  relied  upon  by  the 
respondent  seem  to  us  to  lead  quite  conclusively  to  an  oppo- 
site conclusion  than  that  urged  in  its  behalf. 

The  tax  levied  upon  the  bank  stock  is  "  in  lieu  of  all  other 
taxes  whatsoever  for  state,  county  or  local  purposes."  Thus, 
it  is  a  substitute  or  equivalent  amongst  other  things  for  the 
state  and  coutity  taxes  which  otherwise  might  and  would  be 
collected  upon  it  just  as  they  are  levied  upon  other  property. 
The  existence  of  taxation  for  those  pui-poses  is  recognized 
and  the  sum  collected  upon  the  bank  stock  is  in  part  impressed 
with  the  character  of  an  equivalent  therefor.  This  certainly 
does  not  carry  the  idea. that  such  stock  should  be  excluded 
from  view  in  considering  the  general  subject  of  state  and 
county  taxes,  but  rather  that  the  latter  should  be  I'egarded  as 
included  in  the  one  percentum  raised  in  accordance  with  law. 

The  tax  thus  collected  is  to  be  turned  back  to  the  tax  dis- 
tricts wherein  the  banks  are  situated,  and  in  determining  the 
respective  amounts  in  which  it  shall  thus  be  turned  back  "  the 
proportion  of  state  and  county  taxes  levied  in  such  districts 
respectively  "  must  expressly  be  taken  into  account.  Thus 
we  have  it  that  of  the  tax  collected  upon  the  stock  of  banks 
situated  within  its  limits  in  lieu  of  or  as  a  substitute  for  or  on 
account  of  state  and  county  taxes,  the  respondent  has  received 
a  certain  amount  which  bears  direct  relation  and  proportion  to 
the  amount  of  state  and  county  taxes  collected  within  its 
district.  With  this  relation  thus  expressly  established  between 
state  and  county  taxes  and  the  tax  upon  the  bank  stock  and 
the  amount  thereof  to  be  turned  over  to  the  respondent,  it 
would  seem  strange  and  quite  inequitable  if  the  connection 
should  there  end  and  the  amount  of  state  and  county  taxes  to 
be  paid  by  the  city  be  determined  between  it  and  other  locali- 
ties without  any  reference  to,  but  rather  upon  an  exclusion  of 
the  value  of  the  bank  stock.  This,  as  it  seems  to  us,  would 
result  in  the  city  receiving  a  certain  amount  of  taxes  collected 
upon  the  stock  on  account  of  state  and  county  taxes  and  then 
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escaping  all  contribution  to  that  very  fund  of  taxes  on  account 
of  whicli  it  had  received  something.  The  city  would  culti- 
vate this  particular  species  of  taxable  property  as  a  source  of 
local  or  private  revenue  and  refuse  to  recognize  it  as  a  basis 
for  any  corresponding  obligation  common  to  all  other  tax  dis- 
tricts and  applicable  to  other  kinds  of  taxable  property. 

It  is  not  difBcult  to  assume  a  case  entirely  within  the  bounds 
of  reasonable  probability  which  would  illustrate  the  ends  to 
which  this  doctrine  would  lead.  A  small  town  fortunate 
enough  to  have  within  its  limits  a  bank  with  a  capital  stock 
of  the  assessed  valuation  of  one  million  dollars,  would  receive 
the  tax  of  $10,000  collected  thereon.  This  would  be  in  lieu 
of  state  and  county  taxes  which,  except  for  the  special  pro- 
visions of  law,  would  otherwise  be  collected  upon  such  prop- 
erty and  be  appropriated  to  said  uses.  The  town  would  then 
refuse  to  pay  any  state  and  county  taxes  based  upon  a  valua- 
tion of  property  which  included  such  bank  stock.  Thus, 
without  any  counter-balancing  duty  or  obligation  of  uniting 
with  the  other  towns  in  the  county  in  raising  a  general  tax, 
which  took  into  account  the  bank  stock,  it  would  have  secured 
a  sufBcient  amount  of  taxes  to  enable  it  to  meet  its  purely  local 
charges  and  expenses.  In  the  meantime  the  other  towns  in 
the  county  not  fortunate  enough  to  have  within  their  limits 
banking  capital  would  bo  contributing  towards  the  payment 
of  state  and  county  taxes  upon  an  apportionment  which  took 
into  account  all  of  the  property  within  their  limits,  without 
reduction  or  relief  by  any  contribution  to  such  taxes  by  the 
first  town  on  account  of  the  bank  stock.  This  result  mani- 
festly would  not  be  equitable  or  just. 

Upon  the  other  hand,  the  course  adopted  by  the  defendant 
board  of  supervisors  accomplishes  substantial  justice.  It  is 
urged  that  because  direct  state  and  county  taxes  could  not  be 
collected  upon  the  bank  stock,  the  inclusion  of  the  value  of 
such  stock  in  the  aggregate  valuation  of  property  within  the 
city  of  Geneva  by  which  to  fix  the  amount  of  state  and  county 
taxes  there  to  be  raised,  would  result  in  imposing  upon  the 
other  taxable  propertj^in  that  city  an  increased  burden.     This 
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is  not  so  to  any  appreciable  degree  even  in  this  particular  case. 
As  already  stated,  the  inclusion  of  the  bank  stock  in  the  tax- 
able property  of  Geneva  as  a  basis  of  computation  increased 
tlie  amour.t  of  state  and  county  taxes  by  the  sum  of  $1,211.31. 
It  is  stated  without  dispute  that  the  bank  tax  received  by  it 
on  account  of  the  proportion  of  state  and  county  taxes 
amounts  to  $981.92.  After  crediting  this  latter  sum  as  may 
be  done  upon  the  amount  of  state  and  county  taxes  to  be  raised, 
the  net  increase  in  the  amount  of  taxes  to  be  raised  because 
the  bank  stock  had  been  considered  would  amount  to  only  a 
little  over  $200.  If,  as  easily  might  happen,  the  percentage 
of  state  and  county  taxes  liad  been  a  trifle  larger  in  propor- 
tion to  the  entire  tax  rate  for  the  city  of  Geneva,  then  the 
amount  of  the  bank  tax  distributed  to  tlie  latter  on  account  of 
state  and  county  taxes  would  have  been  greater  than  the 
increase  complained  of. 

It  remains  to  consider  very  briefly  two  propositions  which 
have  been  urged  either  by  the  court  or  by  counsel  in  support  of 
the  contention  of  the  respondent.  It  was  stated  by  the  learned 
trial  justice  as  a  basis  for  his  decision  that  "  The  tax  upon 
bank  stocks  under  this  section  (Sect.  24)  is  raised  for  local  pur- 
poses and  divided  amongst  the  local  tax  districts  for  village  or 
city,  town  or  school  purposes  only."  What  we  have  already 
said  sufficiently  indicates  our  disagreement  with  the  suggestion 
that  this  bank  tax  is  raised  for  local  purposes  only.  It  is  in 
lieu  of  all  otlier  taxes  expressly  including  state  and  county 
taxes  and  we  see  no  more  reason  for  saying  that  it  is  exclusively 
raised  on  account  of  local  purposes  or  interests  than  that  it  is 
raised  exclusively  on  account  of  state  and  county  purposes. 

Upon  his  part  the  learned  counsel  for  the  respondent 
attempts  to  escape  from  the  conclusion  that  the  plaintiflE  ought 
to  bear  some  burden  of  state  and  county  taxes  on  account  of 
the  bank  stock  in  view  of  the  fact  that  it  has  received  part  of 
the  taxes  collected  thereon  in  lieu  of  such  taxes,  by  arguing 
that  the  bank  tax  is  in  the  nature  of  a  license  for  conducting 
the  banking  business,  and,  therefore,  by  analogy  with  the  fees 
collected  under  the  Liquor  Tax  Law  ought  to  be  appropriated 
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exclusively  to  the  use  and  benefit  of  the  district  wherein  the 
bank  is  located.  Our  analysis  does  not  disclose  even  a  shadow 
upon  whicji  to  base  any  such  analogy.  The  Liquor  Tax  Law 
plainly  and  explicitly  imposes  certain  license  fees  upon  the 
business  of  trafficking  in  liquor  and  provides  for  a  distribution 
of  the  liceufe  fees  thus  collected.  The  Tax  Law  imposes  a 
tax  upon  bank  stock  as  property  just  as  it  does  upon  other 
species  of  property,  and  there  is  nothing  in  the  nature  of  a 
license  fee  about  it.  So  that  there  is  no  opportunity  for  plain- 
tiff to  derive  any  assistance  which  might  otlierwise  result  from 
this  comparison,  however  great  or  small  that  might  be. 

The  orders  of  Appellate  Division  and  Special  Term  appealed 
from  should  be  reversed,  with  costs,  and  plaintiflPs  application 
for  the  writ  of  mandamus  denied,  with  fifty  dollars  costs  and 
disbursements  in  courts  below,  and  with  costs  of  this  appeal. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haiqht,  Vann, 
Werner  and  Willard  Bartlett,  JJ.,  concur. 

Ordered  accordingly. 


Pearl  Coann,  as  Administrator  with  the  Will  Annexed  of 
the  Estate  of  Milton  White,  Deceased,  Respondent,  v. 
Daniel  D.  Culver,  Appellant. 

1.  Will  —  Residuary  Legacy  —  Discretionary  Power  of  Sale  — 
When  Absolute  Title  to  Residuary  Estate  Vests  in  Residuary 
Legatees  Subject  Only  to  Discretionary  Power  op  Sale  Conferred 
UPON  Executor.  Where  a  testator,  after  making  several  pecuniary 
bequests,  devised  and  bequeathed  all  the  residue  and  remainder  of  his 
real  and  personal  estate,  in  equal  shares,  to  five  persons  named  in  his 
will,  and  then  gave  and  devised  all  of  his  retil  and  personal  estate  to  the 
person  named  as  his  executor,  in  trust,  for  the  payment  of  his  debts  and 
the  legacies  previously  specified,  with  power  to  sell  and  dispose  of  the 
same  in  such  manner  and  at  such  time  or  times  as  he  should  deem  best 
for  the  interests  of  the  estate,  and  directed  him  to  pay  the  legacies  in  full 
in  the  order  named  in  the  will,  the  title  to  testator's  property  vested, 
upon  his  death,  in  the  residuary  legatees,  subject  only  to  the  discretion- 
ary power  of  cale  conferred  upon  the  executor;  and  they,  alone,  are  enti- 
tled to  the  rents  and  profits  of  lands  owned  by  testator  at  the  time  of  his 
death;  the  executor  Vas  not  empowered  to  receive  the  rents  and  profits 
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of  the  estate,  nor  was  the  po^er  of  sale  imperative;  he  took  no  estate, 
but  simply  a  power  in  trust  to  sell,  discretionary  in  its  exercise,  as  he 
might  find  it  advisable  to  act,  for  the  purpose  of  paying  the  debts  of  tes- 
tator, if  any,  and  the  legacies  in  full  in  the  order  in  whicTi  they  were 
named. 

2.  Same  — When  Equitable  Conversion  op  Testator's  Realty 
INTO  Personalty  Is  Not  Created  by  Express  Terms  of  Will  or  by 
Implication  —  When  Administrator  with  Will  Annexed  May  Not 
Maintain  Action  for  Rents  and  Profits  op  Lands  Owned  by  Testa- 
tor. Where  there  is  nothing  in  the  will  which,  in  express  terms,  com- 
mands a  conversion  of  testator's  real  estate  into  personalty  as  of  the  date 
of  his  death,  and  where  upon  the  trial  of  an  action,  brought  by  the 
administrator  with  the  will  annexed,  to  compel  a  co-tenant  of  testator  to 
account  for  and  pay  over  the  one-half  part  of  the  rents,  income  and  profits 
received  from  a  farm  owned  by  such  co-tenant  and  testator  as  tenants  in 
common,  no  fact  appears,  or  is  found,  which  reveals  any  such  situation 
at  the  time  when  the  will  was  made  as  to  support  an  implication  that  the 
testator  intended  such  a  conversion,  such  action  cannot  be  maintained 
upon  the  grounds  that  the  terms  of  the  will  had  effected  an  equitable  con- 
version of  the  testator's  real  estate  into  personalty  and  "that  the  converted 
fund  became  personal  assets  in  the  hands  of  the  executor,"  including  the 
rents  and  profits  of  the  interest  in  the  farm,  and  went  to  the  plaintiff  as 
administrator  with  the  will  annexed. 

Coatm  V.  Culver,  108  App.  Div.  360,  reversed. 

(Argued  January  30, 1907;  decided  February  26,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in' the.  fourth  judicial  department,  entered 
November  3,  1905,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

David  xT.  Salishury  for  appellant.  The  legal  title  to  the 
lands  was  not  vested  by  the  will  in  tlie  executor  therein  named 
since  no  valid  trust  was  created.  It  passed  to  the  residuary 
devisees,  and  carried  witli  it  to  them  the  right  to  possession 
and  to  receive  the  rents  and  profits.  {Steinhardtv.  Cunning- 
ham,  130  N.  Y.  292 ;  Boutin  v.  Thoinas,  46  Ilun,  6 ;  Kon- 
valinka  v.  Schlegel,  lO-i  N".  Y.  125  ;  Coolce  v.  Piatt,  98  N.  Y. 
35;  Chamherlain  v.  Taylor,  105  N.  Y.  185  ;  Clift  y.  Moses, 
116  K.  Y.  144 ;  Mellen  v.  Mellen,  139  N.  Y.  210;  60  Hun, 
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151 ;  Mellen  v.  Banning^  72  Hun,  176 ;  Parker  v.  Beer^  65 
App.  Div.  598;  173  K  Y.  332;  MaUer  of  Spears,  89  Hun, 
49.)  To  entitle  Milton  White's  personal  representatives  to 
the  rents  and  profits  m  question,  his  will  must  have  effected  an 
equitable  conversion  of  such  lands  into  money  as  of  the  date  of 
his  death.  Such  conversion  was  not  established.  {Clift  v. 
Moses,  116  N.  Y.  144 ;  Argallv,  Pitts,  78  K  Y.  242 ;  Lent  v. 
Howard,  89  N.  Y.  169  ;  Asch  v.  Asch,  18  Abb.  [N.  C]  82 ; 

White  V.  Howard,  46  N.  Y.  144;  Holson  v.  HaU,  95  N.  Y. 
588 ;  ScholU  v.  Scholle,  113  N.  Y.  261 ;  Matter  of  Coll,  14 
Misc.  Eep.  409 ;  Wright  v.  Trustees,  etc,  Hoff.  Cli.  202.)  The 
right  to  exercise  the  power  of  sale  never  vested  in  this  plaintiff 
as  administrator  with  the  will  annexed  and  he,  therefore,  derived 
no  authority  from  it  over  the  lands  in  question.  [Conhlin  v. 
Egerton,  21  Wend.  430 ;  25  Wend.  224 ;  Franklin  v.  Osgood, 
14  Johns.  527 ;  Dmninick  v.  Micliael,  4  Sandf.  374 ;  Roome 
V.  Phillips,  27  ]Sr.  Y.  357;  Delaney\.  McQoi^nack,  88  N".  Y. 
174;  Farrar  y.McCue,  89  N.  Y.  139;  Eisner  v.  Curiel,  2 
App.  Div.  522 ;  Cooks  v.  Piatt,  98  N.  Y.  35 ;  Egerton  v. 
Conklin,  25  Wend.  224 ;  Dmninick  v.  Michael,  4  Sandf.  374 ; 

Van  Giesen  v.  Bridgfard,  83  N.  Y.  348.) 

Sanford  T.  Church  for  respondent.  The  administrator 
with  the  will  annexed  is  entitled,  as  such,  to  the  rents  and 
profits  of  the  real  property  in  question.  (Code  Civ.  Pro. 
§  2613.)  The  direction  for  the  payment  of  the  legacies  con- 
stitutes a  clear  conversion  of  the  realty  into  personalt}',  espe- 
cially where,  as  in  this  case,  the  personal  estate  is  insufficient 
to  pay  the  debts  and  legacies.  {Dodge  v.  Pond,  23  N.  Y. 
69 ;  Chainherlain  v.  Chamherlain,  43  N.  Y.  424 ;  Asch  v. 
Asch,  18  Abb.  [N.  C]  82 ;  Salishtiry  v.  Slade,  160  N.  Y. 
278 :  Mott  v.  Ackerman,  92  N.  Y.  539  ;  Greenland  v.  Wad- 
dell,  116  N.  Y,  663;  Bayne  v.  Mattison,  54  K 'Y.  663; 
Royce  v.  Adams,  123  N.  Y.  402;  Ward  v.  Ward,  105  N.  Y. 
'68 ;  Lent  v.  Howard,  89  N.  Y.  169.) 

Gray,  J.  Milton  White,  in  his  lifetime,  owned  with  the 
defendant,  by  tenancy  in  common,  certain  farm  lands  and  this 
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action  was  commenced  by  the  plaintiff,  as  the  administrator 
of  White,  with  will  annexed,  to  compel  the  defendant  to 
account  for,  and  to  i>ay  over,  the  one-half  part  of  the  rents, 
issues,  income  and  profits  received  from  the  farm.  Whether 
the  plaintiff  is  entitled  to  maintain  such  an  action,  altogether, 
depends  upon  the  terms  of  White's  will.  That  instrument, 
in  the  first  three  of  its  clauses,  after  directing  the  payment  of 
the  testator's  debts,  gave  pecuniary  legacies  to  three  persons. 
By  the  fourth  clause  the  testator  gave,  devised  and  bequeathed 
all  the  rest,  residue  and  remainder  of  his  real  and  personal 
estate,  in  equal  shares,  to  five  cousins,  naming  them.  The 
fifth  clause  then  reads  as  follows :  "  I  give  and  devise  all  my 
real  and  personal  estate  of  w^hat  nature  or  kind  soever,  and 
wherever  situate  to  Orange  A.  Eddy  the  executor  of  this  my 
last  will  and  testament,  hereinafter  nominated  and  appointed, 
in  trust  for  the  payment  of  my  just  debts  and  the  legacies 
hereinbefore  specified,  with  power  to  sell  and  dispose  of  the 
same  at  public  or  private  sale,  at  such  time  or  times,  and  upon 
such  terms  and  in  such  manner,  as  to  him  shall  seem  meet 
and  for  the  best  interest  of  my  estate ;  and  I  do  hereby  direct 
the  payment  of  the  legacies  herein  before  named  in  full  in  the 
order  herein  named."  By  tlie  subsequent  provision  of  the 
will  Eddy  was  appointed  as  executor.  He  died  prior  to  the 
probate  of  the  will  and  the  testator,  himself,  had  disappeared 
at  some  date  prior  to  1889.  In  November,  1889,  the  present 
plaintiff  was  appointed  by  the  surrogate  to  be  the  temporary 
administrator  of  the  estate  and,  upon  an  adjudication  of 
White's  death  and  the  admission  of  his  will  to  probate, 
received  letters  with  the  will  annexed,  in  eTanuary,  1893. 
The  referee,  before  w4>om  this  case  was  tried,  gave  judgment 
in  favor  of  the  plaintiff  for  one-half  of  the  net  profits  of  the 
farm ;  which  the  defendant  had  received  from  a  certain  date, 
when,  under  a  written  agreement,  the  farm  was  let  by  him, 
according  to  the  referee's  finding,  to  another  to  be  worked  on 
shares.  Ilis  decision  in  favor  of  the  plaintiff  was  based  upon 
the  conclusion  that  the  terms  of  the  will  had  effected  an  equi- 
table conversion  of  the  testator's  real  estate  into  personalty  and 
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that  "the  converted  fund  became  personal  assets  in  the  hands 
of  the  executor,"  inchiding  the  rents  and  profits  of  the  interest 
in  the  farm,  and  went  to  this  plaintiff  as  administrator  witli 
the  will  annexed. 

I  think  this  conclusion  was  erroneous.  In  my  ojHnion, 
under  tlie  provisions  of  this  will  the  title  to  the  testator's  real 
and  personal  estate  had  vested  in  tlie  five  persons,  to  whom, 
in'the  fourth  clause,  he  had  given  the  residue  and  remainder 
of  his  estate ;  subject,  only,  to  the  exercise  by  tlie  executor  of 
the  2)ower  of  sale  conferred  upon  liim  in  the  fifth  clause. 
They,  alone,  were  entitled  to  the  rents  and  profits  of  the  land 
and,  if  that  be  true,  they,  alone,  were  entitled  to  maintain 
such  an  action.  It  will  be  observed  that  none  of  the  express 
trusts  authorized  by  law  was  created  by  the  terms  of  the  fifth 
clause ;  for  the  gift  in  trust  whs  for  the  payment  of  debts  and 
legacies.  The  executor  was  not  empowered  to  receive  the 
rents  and  profits  of  the  estate,  nor  was  the  power  to  sell 
imperative.  He  took  no  estate,  but,  simply,  a  power  in  trust 
to  sell ;  discretionary  in  its  exercise,  as  he  might  find  it  advis- 
able to  act.  Our  statutes,  with  the  intent  of  restricting  the 
cases  where  the  vesting  of  titles  may  be  suspended  by  trusts, 
have  specified  them  and  have  provided  for  effect  to  be  given 
to  a  testator's  wishes,  when  directing  other  trusts,  by  validating 
his  directions  through  powers  in  trust,  when  lawful.  The 
persons,  therefore,  to  whom  White  had  devised  his  estate, 
were  vested  with  the  whole  title  thereto.  It  is  not  pretended 
that  any  charge  upon  the  real  estate  in  favor  of  the  debts,  or 
the  legacies,  was  expressly  created  and  the  language  of  the 
will  does  not  permit  of  the  implication  of  any  being  intended. 

That  there  was  no  etjuitable  conversion  of  the  real  estate 
into  personalty,  as  of  the  date  of  the  testator's  death,  will  bo 
plain  upon  a  consideration  of  the  i)rovisions  of  the  will ;  to 
which  the  court  is,  wholly,  confined.  There  is  nothing  in  the 
will,  which,  in  express  terms,  commands  such  a  conversion 
and  no  fact  appears,  or  is  found,  which  reveals  any  such  situ- 
ation at  the  time  when  the  will  was  made,  as  to  support  an 
implication  that  the  testator  so  intended.     The  finding  of  the 
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referee,  that  the  personal  estate  was  insufficient  to  pay  the 
debts  and  the  legacies,  can  only  have  reference  to  the  date 
when  the  plaintiff  was  appointed  administrator.  Tlie  date  of 
the  making  of  the  will  does  not  appear  in  the  record.  If  we 
should  accept  the  date  as  it  was  stated  upon  tlie  argument,  it 
was  in  1872,  or  some  seventeen  years  before  the  appointment 
of  the  plaintiff  as  temporary  administrator  of  the  estate. 
Nor  does  it  appear  that  any  debts  were  left  by  the  testatdr, 
or  that  any  creditors  ever  presented  claims  against  his  estate. 
We  have  no  fact,  or  circumstance,  suggestive  of  any  lack  of 
personalty  at  the  time  of  the  making  of  tlie  testamentary  dis- 
positions. Confining  ourselves,  therefore,  to  the  provisions 
of  the  will  in  order  to  discover  the  intention  of  the  testator 
upon  the  subject,  we  find  its  provisions  militate,  in  the  most 
emphatic  terms,  against  the  idea  of  <in  equitable  conversion 
of  the  whole  estate  into  personalty.  The  testator  has  devised 
and  bequeathed  the  residue  and  remainder  of  his  real  and 
personal  estate,  absolutely,  to  five  persons  named.  That  indi- 
cates the  existence  of  the  idea  that  his  personal  estate  might 
more  than  suffice  for  the  payment  of  debts  and  legacies. 
Afterwards  he  gives  to  his  executor  his  real  and  personal 
estate,  in  trust  for  the  payment  of  debts  and  legacies,  and  a 
power  of  sale,  which  may  be  resorted  to  by  the  executor  to 
supplement  from  the  proceeds  of  a  sale  of  the  real  estate  any 
possible  deficiency  in  personalty,  and  he  directs  "  the  pay* 
ment  of  the  legacies  herein  named  in  full  in  the  order  herein 
named."  The  most  rational  interpretation  of  such  a  direc- 
tion, in  view  of  his  previous  gift  of  a  residuary  estate,  is  that 
if,  when  his  estate  came  to  be  administered,  the  personalty 
proved  insufficient  to  meet  all  of  the  legacies,  it  was  to  be 
applied  to  their  payment,  in  the  order  given,  and  then  resort 
was  to  be  had  to  a  sale  of  the  realty.  If  the  provisions  of 
this  will  evidence  the  existence  of  a  belief  by  the  testator 
that  he  would  leave  personalty,  ample  for  the  payment  of  his 
debts  and  legacies,  and  that  he  was  guarding  against  a  possi- 
ble insufficiency,  by  authorizing  a  sale  of  the  real  estate,  it  is 
plain  that  the  amount,  which  would  have  to  be  sold  would 
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be  problematical  and  this  militafces  against  the  testator's  intend- 
ing a  general  conversion.  A  sale  of  the  realty  was  not 
expressly  directed  and  as  nothing  exhibits  a  situation  wliere 
it  might  be  inferred  to  have  been  intended,  such  a  direction 
cannot  be  implied.  The  power  to  sell  was,  from  every  aspect 
of  this  will,  purely  discretionary  with  the  person  he  appointed 
to  be  his  executor. 

My  conclusion  is  that  there  was  no  change  worked  in  the 
natui*e  of  the  real  property  by  equitable  conversion  and  that 
it  remained  as  such,  until  it  was,  in  fact,  sold  under  the  power 
of  sale.  The  will  in  the  case  of  Cli/t  v.  MoseSj  (116  'N.  Y. 
144),  was  not  unlike  this  one  in  its  provisions  and  the  decision 
in  that  case  bears  quite  closely  upon  the  question  we  are  con- 
sidering. There  the  testator,  first,  directed  the  payment  of 
his  debts  and  gave  certain  legacies  and  then  left  to  his  daugh- 
ter the  residue  of  his  real  and  personal  estate.  After  these 
dispositions,  he  gave  to  his  executors  all  his  real  and  personal 
property  for  the  purpose  of  paying  his  debts  and  the  legacies 
named  in  his  will ;  "  giving  them  power  to  sell,  mortgage  or 
convey  any  and  all  real  estate  for  the  purposes  above  named." 
It  was  claimed  that  the  real  estate  was  converted  into  person- 
alty for  the  purpose  of  paying  the  debts  and  legacies  ;  but  it 
was  held  that  "  the  power  of  sale  was  left  entirely  discretion- 
ary with  the  executor"  and  that  "there  was  no  conversion 
until  the  executor  exercised  the  power  and  consummated  the 
sale."  (See,  also,  JUatter  of  the  Will  of  Fox,  52  N.  Y.  530, 
537.) 

There  is,  further,  the  objection  that  the  plaintiff,  being  but 
an  administrator  with  the  will  annexed,  was  without  capacity 
to  exercise  the  power  of  sale  given  by  the  will.  Section  2613 
of  the  Code  of  Civil  Procedure,  in  providing  tiiat  administra- 
tors with  the  will  annexed,  shall  "  have  the  rights  and  powers 
*  *  *  as  if  they  had  been  named  as  executors  iu  the  will," 
will  not  apply  where  the  power  of  sale  is  discretionary,  but, 
only,  when  imperative.  The  power  in  this  case  was  given  to 
Orange  A.  Eddy,  who  is  described  as  thereinafter  appointed 
to  be  executor.     The  power  was  not  annexed  to  the  office  of 
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executor;  it  was  conferred  upon  a  person  selected  by  the  tes- 
tator, as  a  matter  of  personal  confidence  reposed  in  him.  If 
the  power  was  imperative  in  its  nature,  or  was  distinctively 
conferred  npon  the  executor  as  such,  it  would  then  pass  to  an 
administrator  with  the  will  annexed.  {MoU  v.  Ackerman^ 
92  N.  Y.  539 ;  Cooke  v.  PlaU,  98  ib.  35.)  Tlie  power  being 
discretionary^,  whether,  tlie  donee  having  died,  it  survived  in 
the  Supreme  Court  and  could  be  executed,  if  necessary,  by  its 
appointee  for  the  purpose,  it  is  unnecessary  for  us  to  decide 
at  present.  The  question  may  be  an  open  one.  (See  CooTce  v. 
Plait,  supra;  Royce  v.  Adams,  123  N.  Y.  402,  405.)  The 
right  to  maintain  an  action  of  this  nature  against  this  defend- 
ant resided,  only,  in  those  persons,  in  whom  the  legal  title  to 
the  lands  had  vested.  The  sole  purpose  of  the  action,  as  dis- 
closed by  this  complaint,  is  to  enforce  against  him  a  liability 
to  account  for  the  half  of  the  rents  and  profits,  which  he  had 
received  under  the  agreement  for  the  working  of  the  farm 
lands. 

The  conclusion  reached  renders  it  unnecessary  to  consider 
the  other  questions  raised,  as  to  the  construction  of  the  agree- 
ment which  the  defendant  made  for  the  working  of  the  farm. 
Whether  it  was,  as  the  referee  appears  to  have  found,  a  lease 
thereof,  under  which  a  third  person  was  in  possession  paying 
rent,  or  profits,  or  whether  the  defendant  remained  in  posses- 
sion thereof  and  farmed  it  through  an  employe,  might  be  a 
debatable  question. 

For  the  reasons  given,  I  advise  the  reversal  of  the  judg- 
ment appealed  from  and  that  a  new  trial  be  ordered,  with 
costs  to  abide  the  event. 

CtTLLEN,  Oh.  J.,  IIaight,  Vann,  Werner,  Willard 
Bartlett  and  Chas?:,  J  J.,  concur. 

Judgment  reversed,  etc. 
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William  T.  Holt,  as  Administrator  with  the  Will  Annexed 
of  the  Estate  of  Margaret  Gallagher,  Deceased,  Respond- 
ent, V.  Thomas  W.  Tcitk,  Indjividnally  and  as  Adminis- 
trator of  the  Estate  of  Bridget  Ditton,  Deceased,  et  al., 
Appellants. 

Decedent's  Estate  —  Oral  Contract  op  Decedent  to  Give  All 
OF  Her  Property  to  Certain  Person  —  Evidence  —  When  Insuffi- 
cient TO  Establish  Contract.  In  an  action  brought  against  the  admin- 
istrator of  an  estate  to  compel  the  specific  performance  of  a  contract 
alleged  to  have  been  made  between  the  decedent  and  the  plaintiff,  while 
an  infant,  whereby  the  former  agreed  that  upon  her  deatli  all  of  her 
property  should  pass  to  the  latter  in  consideration,  during  the  former's 
life,  of  the  companionship  of  the  latter  and  the  assumption  of  a  child's 
duties,  and  the  perfornuince  of  certain  other  services  by  the  latter,  w^hich 
contract  was  claimed  to  have  been  fully  executed  by  the  plaintiff,  the 
burden  of  proof  rests  upon  the  plaintiff  to  establish  by  the  most  convinc- 
ing evidence  that  the  contract  was  actually  made:  and  where  the  only 
evidence  that  there  ever  was  any  such  contract  —  outside  of  the  fact  that 
plaintiff,  when  five  years  of  age,  was  taken  from  an  infants'  home  or 
asylum  by  decedent,  with  whom  she  lived  as  one  of  decedent's  family 
until  her  marriage  —  consists  solely  of  the  testimony  of  certain  witnesses 
of  statements  or  admissions  alleged  to  have  been  made  by  decedent  rela- 
tive to  the  alleged  conttact  at  various  times,  ranging  from  six  to  twenty- 
five  years  before  the  trial,  assuming  that  the  witnesses  were  entirely 
impartial  and  able  to  repent  with  exact  precision  what  decedent  sjud,  and 
such  evidence  falls  far  short  of  establishing  that  at  some  time  decedent 
made  with  the  child  a  specific  contract  whereby  she  bound  up  the  dispo- 
sition of  all  her  property,  present  or  future,  for  the  consideration  alleged, 
a  judgment  in  favor  of  plaintiff  based  solely  upon  the  ground  of  an 
express  contract  cannot  be  sustained. 

Qallagher  v.  Taite,  110  App.  Div.  915,  reversed. 

(Argued  January  22,  1907;  decided  February  28,  1907.) 

Appeal  from  a  final  judgment  entered  May  21, 1906,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  second  judicial  department  affirming  an  interlocutory 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinio^. 
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from  that  of  those  who  had  assumed  her  care.  She  had 
some  schooling  and  wlien  later  for  a  period  of  four  years  she 
worked  out  she  brought  her  wages  liome  to  Bridget. 

After  moving  away  with  her  husband  she  maintained 
friendly  relations  with  Mrs.  Ditton  and  was  with  her  at  and 
for  some  time  prior  to  her  death. 

Passing  beyond  these  general  surroundings,  there  is  no 
direct  evidence  of  the  alleged  contract  of  which  enforcement 
has  been  sought  and  allowed.  It  is  not  claimed  that  there  was 
any  written  contract  or  that  the  public  authorities  or  any 
otiier  adult  acted  in  behalf  of  the  infant  in  making  the  alleged 
contract.  Outside  of  the  facts  already  referred  to  the  evi- 
dpnce  that  there  ever  was  any  such  contract  consists  solely  in 
the  testimony  by  certain  witnesses  of  statements  or  admissions 
alleged  to  have  been  made  by  Bridget  Ditton  and  which  have 
been  supposed  to  establish  the  existence  and  details^  of  the 
contract. 

I  shall  refer  to  this  testimon}''  somewhat  at  length,  and 
again  shall  quote  almost  entirely  the  expressions  of  the  learned 
trial  justice,  this  time  as  found  in  his  opinion.  In  reviewing 
and  summarizing  this  testimony,  he  states  as  follows:  "She 
(Mrs.  Ditton)  said  to  Lynch  (one  of  the  witnesses)  '  This  is 
the  little  girl  I  have  taken  out  of  the  home;  me  and  Tom  are 
going  to  adopt  her.'  To  Dempsey  (another  witness)  she  said  : 
*  What  work  Margaret  did,  she  did  for  herself ;  that  when  she 
died  everything  belonged  to  Margaret  Ditton,  her  daughter. 
This  happened  a  dozen  times.  That  she  had  no  child  but 
Margaret  Ditton  and  that  when  she  died  everything  belonged 
to  her;  that  is  why  she  made  her  work.'  She  also  told 
Lynch,  '  After  I  am  gone  everything^  will  belong  to  her  and 
the  harder  she  works  the  more  she  will  have.'  She  told  the 
witness  Hart  that  ^Maggie  was  working  for  herself  and  not  for 
her.  Just  before  Airs.  Ditton  was  taken  sick  she  had  Mar- 
firaret  there  and  she  wanted  her  to  attend  her  and  stay  there ; 
asked  her  forgiveness,  that  if  she  would  forgive  her  she 
would  die  happy  and  that  whatever  was  left  was  hers.  Mrs, 
Ditton  said  that  she  had  ni»t  used  her  risrlit  and  had  wronged 
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not  sustained  upon  the  trial,  and  judgment  was  awarded  in 
favor  of  the  plaintiff  solely  upon  the  theory  of  an  express 
contract. 

We  find  ourselves  unable  to  concur  in  the  disposition  which 
thus  far  has  been  made  of  this  case  and  think  that  within 
rules  now  well  established  by  this  court  as  applicable  to 
actions  of  this  character  the  judgment  should  be  reversed. 

Certain  facts  and  incidents  which  in  a  general  w^ay  are 
claimed  to  support  plaintiff's  contentions  were  established 
upon  the  trial  without  any  particular  criticism  or  doubt,  and 
I  shall  cite  these  somewhat  at  length  from  the  findings  of  the 
Jeanied  trial  justice. 

Margaret  Gallagher,  under  the  name  of  Margaret  Harmon, 
and  being  then  an  infant  about  four  years  of  age  of  unknown 
parents,  sometime  prior  to  J  vJ.y  22,  1872,  was  committed  by 
the  department  of  public  charities  of  the  city  of  New  York 
to  Randall's  Island  Asylums,  Schools  and  Infants'  Hospital. 
Upon  the  date  mentioned  and  again  one  year  later,  being  then 
five  years  old,  she  was  discharged  by  the  public  authorities  to 
Bridget  Ditton,  who  was  a  married  woman  35  or  40  years  old 
having  a  living  husband,  and  up  to  that  time  and  thereafter 
childless.  The  child  continued  to  live  with  Bridget  and  her 
husband  until  the  death  of  the  latter  in  1891,  and  thereafter 
until  her  marriage,  with  Bridget  alone.  After  her  marriage 
she  went  elsewhere  with  her  husband  for  a  few  years,  but 
otherwise  continued  to  live  in  a  tenement  house  on  the  Ditton 
lot  until  the  death  of  Bridget  in  1900.  Until  she  was  married 
she  was  known  as  Maggie  Ditton.  She  was  confirmed  under 
that  name  and  as  a  prerequisite  of  such  confirmation  and 
rather  at  the  suggestion  of  the  priest  than  otherwise,  was 
baptized  in  the  same  name.  She  was  married  from  Bridget 
Ditton's  house  and  her  child  was  spoken  of  by  the  latter  as  a 
grandchild.-  The  Dittons  were  in  humble  circumstances  and 
engaged  in  the  milk  business,  and  Margaret,  until  her  marriage, 
served  them  faithfully  and  laboriously,  doing  various  kinds  of 
work  in  connection  with  the  milk  business,  and  having  poor 
clothes  and  various  hardships,  but  leading  a  life  no  different 
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we  are  to  determine  the  weight  and  force  of  tlie  evidence  and 
facts  whicli  have  been  recapitulated.  Those  rules  must  be 
reasonably  familiar,  for  recently  they  have  been  formulated 
by  this  court  after  much  consideration  and  with  delibera- 
tion. They  have  emphasized  with  increasing  decisiveness  the 
caution  with  which  claims  of  the  class  to  which  the  present 
one  belongs  must  be  scrutinized  and  the  high  order  of  proof 
by  which  they  must  be  sustained.  The  court  has  felt  com- 
pelled to  do  this  by  the  frequency  with  which  such  claims 
were  arising  and  in  view  of  the  dangerous  opportunities 
afforded  through  them  of  fraudulently  sweeping  the  property 
of  a  dead  person  away  from  those  to  whom  it  would  natu- 
rally pass.  These  rules  must  be  general  in  their  application 
and  may  not  be  too  much  shifted  in  any  particular  case  to 
meet  the  necessities  and  equities,  real  or  fancied,  of  that 
particular  case. 

In  Shakespeare  v.  3farMatrb  (72  X.  Y.  400,  403)  it  was 
said  that  such  contracts  "  are  properly  regarded  with  grave 
suspicion  by  courts  of  justice  and  should  be  closely  scrutinized, 
and  only  allowed  to  stand  when  established  by  the  strongest 
evidence." 

In  Hamlin  v.  Stemns  (177  N.  Y.  39,  48)  it  was  said : 
"While  such  contracts  are  sometimes  enforced  by  the  courts, 
it  is  only  when  they  have  been  established  by  evidence  so 
strong  and  clear  as  to  leave  no  doubt  and  when  the  results  of 
enforcing  them  would  not  be  inequitable  or  unjust." 

In  Rosseau  v.  Rouss  (180  X.  Y.  116,  120),  in  speaking  of 
an  alleged  contract  sustained  by  many  equitable  circumstances 
and  directly  testified  to  by  one  interested  witness  who  was 
corroborated  by  three  witnesses  testifying  to  admissions  made 
by  the  decedent  to  the  effect  that  he  had  made  a  contract 
resembling  the  one  sworn  to,  the  court  said  :  "Thus,  the  evi- 
dence relied  upon  to  establish  the  contract  is^Jtrst,  the  testi- 
mony of  the  mother,  who  tried  to  swear  $100,000  into  the 
pocket  of  her  own  child,  and,  second^  the  testimony  of  wit- 
nesses who  swear  to  the  admissions  of  a  dead  man.  The 
former  is  dangerous ;  the  latter  is  weak,  and  neither  sliould 
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be  acted  upon  without  great  caution.  We  have  repeatedly 
held  that  such  a  contract  must  not  only  be  certain  and  defi- 
nite and  founded  upon  an  adequate  consideration,  but  also 
that  it  must  be  established  by  the  clearest  and  most  convinc- 
ing evidence  *  *  *.  We  have  been  rigid  and  exacting  as 
to  the  sufficiency  of  the  evidence  to  establish  them  (such  con- 
tracts) and  have  condemned  the  proof  thereof  '  through  parol 
evidence  given  by  interested  witnesses,'  tis  '  such  contracts  are 
easily  fabricated  and  hard  to  disprove  because  the  sole  con- 
tracting party  on  one  side  is  always  dead  when  the  question 
arises,'  we  have  declared  that  they  *  sliould  be  in  writing,  and 
the  writing  should  be  produced,  or,  if  ever  based  upon  parol 
evidence,  it  should  be  given  or  corroborated  in  all  substantial 
particulars  by  disinterested  witnesses.'  " 

When  the  evidence  in  this  case  is  measured  by  the  tests 
thus  prescribed,  I  think  tliat  it  not  only  does  not  square  with 
them,  but  that  it  is  unusually  deficient. 

While  it  may  be  conceded  that  such  a  contract  as  is  claimed 
might  liave  been  equitable  enough  after  the  husband  died  and 
as  against  the  present  defendants  still  there  is  no  overwhelm- 
ing balance  in  favor  of  Mrs.  Gallagher's  equitable  claim  to 
such  a  contract.  While  she  is  entitled  to  credit  for  having 
been  dutiful,  she  secured  in  the  place  of  parents  who  had  aban- 
doned her,  guardians  who  were  apparently  respectable  and 
who  fairly  shared  with  her  their  means  and  support  as  well  as 
t'leir  hardships.  She  exchanged  a  charitable  asylum  for  ^ 
h;>me  where  she  was  at  least  free  from  the  dangers  incident 
to  girlhood,  and  where  she  was  absolutely  welcome  to  stay  as 
long  as  she  desired,  and  in  the  end  she  secured  property  which 
formed  a  considerable  portion  of  all  of  that  which  had  been 
accumulated  by  Mrs.  Ditton. 

But,  conceding  that  equitable  considerations  would  have 
bjcn  satisfied  by  a  disposition  of  all  of  the  decedent's  prop- 
erty, the  burden  still  rested  upon  the  plaintiff  tocstablibh  that 
in  fact  a  contract  was  made  providing  for  such  disposition. 
The  mere  fact  that  equity  would  justify  such  a  contract  will 
not  satisfy  the  necessity  of  proving  that  such  contract  in  fact 
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was  made.  And  it  is  on  this  point  that  plaintifPs  case,  as  I 
regard  it,  is  fatally  weak. 

I  am  uncertain  just  when  the  contract  is  supposed  to  have 
been  made.  The  complaint  alleged  that  it  was  made  by  the 
public  officials  at  the  time  the  infant  was  delivered  to  Mrs. 
Ditton,  but  no  such  allegation  was  sustained  upon  the  trial, 
and  the  findings  are  silent  upon  this  point.  But  necessarily, 
in  order  to  make  it  valid,  the  contract  must  be  assumed  to 
have  been  made  with  the  child  at  or  soon  after  the  time  when 
she  went  to  live  with  Mrs.  Ditton  and  before  she  did  the 
various  things  which  are  claimed  to  have  been  done  upon  the 
faith  of  it.  Contrary  to  tlie  usual  rule,  no  adult  in  Ixjhalf  of 
the  infant  was  a  party  to  or  vouched  for  the  execution  by  her 
of  the  contract.  Thus  we  have  an  unilateral  contract  of  the 
most  pronounced  character,  whereby  Mrs.  Ditton  absolutely 
relinquished  any  general  right  of  disposition  of  her  property 
even  in  favor  of  her  husband,  in  consideration  of  a  promise 
by  a  mere  infant  which  could  not  be  enforced.  No  written 
instrument  of  the  most  informal  kind  evidenced  what  this 
contract  was.  No  outsider  was  present  and  no  one  purports 
to  state  in  a  comprehensive  and  definite  way  what  the  alleged 
agreement  was.  Instead  of  this,  we  are  relegated  for  proof 
to  alleged  statements  made  at  dates  ranging  from  six  to 
twenty-five  years  before  they  were  testified  to,  not  carefully 
and  deliberately  on  some  occasion  of  importance,  but  without 
consideration  in  the  course  of  informal  and  impromptu  talks 
with  neighbors  and  familiars. 

Some  of  the  witnesses  who  have  detailed  these  talks  do  not 
appear  in  an  entirely  unprejudiced  attitude ;  but  assuming 
that  they  are  entirely  impartial  and  that  without  any  apparent 
cause  for  it  they  have  been  able  after  years  to  repeat  with 
exact  precision  what  the  dead  woman  said,  still  I  fail  to  find 
any  sufficient  proof  of  the  alleged  contract.  I  find  evidence 
upon  the  assumption  indulged  in  which  would  justify  the 
conclusion  that  the  dead  woman  intended  to  adopt  tbe  girl, 
and  that  she  desired  or  expected  or  believed  that  upon  her 
death  everything  would  belong  to  the  child.     She  may  have 
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harbored  the  unfounded  belief  that  the  child  was  legally 
adopted  and  would  inherit  all  of  her  property,  but  all  of  this 
is  far  away  from  plaintiff's  theory  and  falls  far  short  of  estab- 
lishing that  at  some  time  the  woman  made  with  the  child  a 
6i>ecific  contract  whereby  she  bound  up  the  disposition  of  all 
of  her  property,  present  and  future,  to  tlie  latter  in  considera- 
tion of  a  promise  to  do  the  various  things  which  the  girl  is 
said  subsequently  to  have  done. 

Tlie  many  cases  cited  by  the  learned  counsel  for  the 
respondent  to  our  attention  for  the  purpose  of  leading  us  to  a 
different  conclusion  have  not  been  overlooked.  It  is  not  pos- 
sible within  reasonable  limits  to  analyze  and  distinguish  all  of 
them,  but  a  word  may  be  said  with  reference  to  two  in  this 
court  which  seem  to  be  relied  upon.  In  Winne  v.  Wi7ine  (166 
N.  T.  263)  there  was  a  written  contract,  and  this  having  been 
lost,  parol  evidence  of  its  contents  was  admitted  which  was 
regarded  as  satisfactorily  establishing  the  lost  instrument.  In 
Ilealy  v.  Ilealy  (166  N.  Y.  624)  this  court  w^as  confronted  by 
a  unanimous  decision  in  the  Appellate  Division  which  pro- 
hibited it  from  considering  questions  which  in  this  case  are 
open  to  us. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  event. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartletf,  IIaiqht  and 
Chase,  JJ.,  concur ;  Willard  BARXLErr,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Anna  M.  Ibwin  et  al..  Individually  and  as  Executrices  of 
Jacob  V.  B.  Teller,  Deceased,  AppeRants,  v.  David 
Teller  et  ah.  Respondents. 

1.  Will  —  When  Legacy  Chaiioeable  upon  Real  Estate  Acquiked 
After  Execution  of  Will.  A  wiU  operates  from  the  time  of  the  tes- 
tator's death,  and  the  renl  estate  owned  by  him  at  that  time,  although 
acquired  after  the  execution  of  his  will,  is  chargeable  with  the  payment 
af  legacies  that  are  a  lien  upon  realty,  especially  where  the  provision  of 
the  will  charging  the  payment  of  legacies  upon  his  real  estate  is  restated 
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and  republished  in  a  ox)dicil  thereto,  after  the  acquisition  of  the  real  estate 
not  owned  at  the  time  of  the  execution  of  the  will. 

2.  Will  —  Construction  op  Provision  for  Annuity  and  Legacy  to 
Be  Paid  by  Residuary  Legatee,  When  Chargeable  upon  Real 
Estate.  A  testator,  who  had  at  the  time  of  the  execution  of  his  will 
no  personal  property  except  furniture  and  other  household  goods  which 
he  bequeathed  to  his  wife  absolutely,  deviled  and  bequeathed  all  of  his 
property  to  his  wife  for  her  use  and  benefit  during  her  life;  upon  her 
death  he  devised  certain  farms  to  two  of  his  sons,  subject  to  an  annuity 
to  be  paid  to  a  third  son  in  his  lifetime,  and  legacies  to  be  paid  to  the 
next  of  kin  of  such  son  after  his  deatli;  the  residue  and  remainder  of 
his  property  testator  devised  and  bequeathed  to  his  two  dau&rhters,  sub- 
ject to  the  payment  by  each  of  them  of  a  certain  annuity  to  his  third  son, 
directing  each  of  them  to  set  apart,  out  of  the  personal  property  bequeathed 
to  her,  a  sum  large  enough  to  produce  tlie  prescribed  aDnuity  and  hold 
the  same  in  trust  to  pay  the  annuity  from  the  income  thereof,  any  defi- 
ciency to  be  made  up  out  of  her  own  means,  but  not  to  be  a  charge  upon 
her  property,  and  upon  the  death  of  such  son  to  pay  over  and  transfer  such 
annuity  fund  to  his  next  of  kin;  testator  died  possessed  of  no  perstjnal 
property  and  none  came  into  the  possession  of  his  daughters  under  the 
residuary  clause  of  the  will,  so  that  they  were  unable  to  set  apart  the 
annuity  trust  funds  as  directed  and  there  never  was  such  a  fund  in  their 
hands,  but  they  paid,  during  the  lifetime  of  the  brother,  the  annuity  to 
which  he  was  entitled;  the  only  property  which  passed  to  the  daughters 
under  the  residuary  clause  was  four  lots  or  parcels  of  land  the  value  of 
which  is  not  proved,  one  of  which  was  subject  to  a  mortgage.  Held,  that 
the  two  legacies  —  consisting  of  the  amount  of  the  two  trust  funds  which 
testator  directed  his  daughters  to  set  apart  to  produce  the  annuity  for  his 
third  son  —  are  chargeable  upon  the  real  estate  devised  to  them  by  the 
residuary  clause  of  the  will;  since  it  is  apparent,  from  the  provisions  of 
the  will  construed  ia  the  light  of  the  extrinsic  circumstances,  that  such 
was  the  intention  of  the  testator. 

L-win  V.  Teller,  115  App.  Div.  17,  affirmed. 

(Argued  January  24,  1907;  decided  February  26,  1907.) 

Appeal  f  roin^  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 25,  1906,  affirming  a  judgment  of  Special  Term 
construing  the  will  of  Jacob  V.  B.  Teller,  deceased. 

Tlie  following  facts,  among  others,  were  found  by  the  trial 
court:  Jacob  V.  B.  Teller  died  in  the  town  of  East  Green- 
bush,  Rensselaer  county,  on  the  0th  of  February,  1892,  leav- 
ing him  surviving  his  widow,  Martha  T.  Teller,  two  daughters, 
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Anna  M.  Irwin  and  Margaret  M.  Strong,  and  three  sons, 
David  A.,  William  and  Elislia  P.,  as  liis  sole  surviving  heirs 
at  law  and  next  of  kin. 

Jacob  V.  B.  Teller  on  the  26tli  of  January,  1885,  made  his 
last  will  and  testament;  on  October  13th,  1888,  a  first  codicil, 
and  on  November  13th,  1890,  a  second  codicil.  The  will  and 
codicils  were  duly  admitted  to  probate  on  the  16th  of  Novem- 
ber, 1892,  and  letters  testamentary  were  granted  to  his 
daughters  Anna  M.  and  Margaret  M.,  who  duly  qualified: 
No  inventory  was  made  of  the  personal  estate  of  the  testator. 
The  twenty-tifth  finding  reads  as  follows :  "  That  at  the 
time  when  testator  made  his  will,  namely,  January  26th,  1885, 
he  had  no  money  or  other  personal  property  which  could  be 
set  apart  by  cither  of  his  said  daughters,  as  provided  by  said 
will,  for  the  payment  to  Elisha  or  to  his  children  in  case  of 
his  death,  and  that  he  had  no  personal  property  at  that  time." 
The  seventh  finding  reads  as  follows:  "That  Jacob  V.  B. 
Teller  left  no  personal  property  at  the  time  of  his  death, 
except  household  furniture,  pictures,  wearing  apparel  ftnd 
lx)oks,  which  were  by  said  will  bequeathed  absolutely  to  his 
wife,  and  that  no  personal  property  came  into  the  possession 
of  Anna  M.  Irwin  and  Margaret  M.  Strongor  either  of  them, 
either  as  legatees  or  executrices  of  the  last  will  and  testament 
of  Jacob  V.  B.  Teller,  deceased." 

It  is  further  found  that  the  testator  died  seized  in  fee  and 
possessed  of  the  following  real  estate :  Property  known  us 
numbers  51  and  59  Hudson  avenue  and  certain  property  on 
Hawk  street,  all  located  in  the  city  of  Albany,  N.  Y. ;  also 
certain  farm  lands  in  the  town  of  East  Greenbush,  Rens- 
selaer county ;  also  property  located  in  the  village  of  Green- 
bush,  now  a  part  of  the  city  of  Rensselaer.  The  testator 
died  seized  of  no  other  real  property. 

The  will  provided  for  Jiis  wife  as  follows:  "  I  give,  devise 
and  bequeath  to  my  beloved  wife,  Martha  T.  Teller,  all  my 
property  of  every  description,  both  real  and  personal,  for  and 
during  the  term  of  her  natural  life,  to  receive  and  apply  to 
her  own  use  and  enjoyment  all  of  the  income  thereof  and  so 
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much  of  the  principal  as  she  may  see  fit,  giving  her  full  power 
to  sell  and  convey  all  or  any  portion  of  my  real  estate.  Upon 
her  death  I  give,  devise  and  l>equeatli  my  said  property  both 
real  and  personal,  or  so  much  as  tlien  remains  thereof,  as 
follows,  believing  that  she  will  not  sell  ray  farm  below 
mentioned." 

The  testator  devised  to  his  son  William  his  farm  in  the 
town  of  East  Greenbush,  formerly  Ixjlonging  to  William's 
grandfather,  and  being  the  same  as  owned  by  testator's 
brother  Tobias  at  the  time  of  his  death.  He  also  devised  to 
his  son  David  that  portion  of  his  homestead  farm  in  the  town 
of  East  Greenbush  and  fnlly  described  in  the  will,  except 
eighty-seven  acres  more  or  less,  disposed  of  as  follows :  "  I 
give  and  bequeath  pne  undivided  third  thereof  to  my  son 
William  in  fee ;  one  undivided  third  thereof  to  my  son  David 
in  fee,  and  the  remaining  undivided  third  thereof  to  ray  said 
sons,  William  and  David,  in  trust  nevertheless,  as  trustees,  to 
receive  the  rents,  issues  and  profits  thereof  and  apply  the 
same  to  the  use  of  my  son,  Elisha  P.  Teller,  during  his  life 
by  paying  the  same  to  him  semi-annually  ;  and  on  his  death  I 
devise  such  one-third,  or  the  proceeds  of  sale  thereof  in  case 
it  shall  have  been  sold,  to  his  heirs  at  law."  Then  follow 
other  provisions  of  the  will  not  material  at  this  time. 

The  will  contains  a  residuary  clause  in  favor  of  the  daugh- 
ters Margaret  ainl  Anna,  the  plaintiffs  in  this  action ;  also 
certain  provisions  bearing  upon  the  annual  payments  to  Elisha 
and  the  final  payment  to  his  next  of  kin.  The  residuary 
clause  as  to  the  daughters  reads  as  follows:  "All  the  rest  and 
residue  of  my  real  and  personal  property,  I  devise  and 
bequeath  upon  my  wife's  decease  to  my  daughters,  Margaret 
M.  Strong  and  Anna  M.  Irwin,  share  and  share  alike,  subject 
to  said  payment  to  their  brother  William,  and  subject  also  to 
the  payment  by  each  of  them  of  the  sum  of  $125.00  a  year 
to  my  son,  Elisha  P.  Teller,  during  his  life,  in  half  yearly 
payments,  and  in  order  to  secure  such  payment  I  direct  that 
each  of  them  shall  set  apart  out  of  the  personal  property 
hereby  bequeathed  to  her  tlie  sum  of  $2500.00    and  invest 
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the  same,  and  hold  it  in  trust  and  pay  the  income  thereof  to 
the  amount  of  $125.00  a  year  to  said  Elisha,  and  if  there  be 
any  deficiency  in  the  income  she  shall  make  up  what  it  falls 
short  of  such  amount  of  $125.00  out  of  her  own  means,  and 
shall  not  be  entitled  to  commissions  or  compensation  as  trus- 
tee, but  payment  of  such  deficiency  shall  bo  only  a  personal 
debt  to  Elisha  and  not  a  cliarge  upon  her  property.  *  *  * 
In  the  case  of  the  trust  funds  directed  to  be  held  by  each  of 
my  daughters  for  said  Elisha,  such  funds  shall  on  the  death 
of  said  Elisha  be  paid  over  and  transferred  to  his  next 
of  kin." 

The  will  contains  in  this  residuary  clause  certain  provisions 
relating  to  the  payments  to  be  made  to  Elisha,  and  after  his 
death  to  his  next  of  kin  that  are  immaterial  at  this  time. 

The  first  codicil  refers  to  a  matter  between  David  atid 
William  not  material ;  the  second  codicil  reduces  the  annual 
payment  to  be  made  by  the  children  of  testator  to  Elisha  to 
$75.00  a  year. 

It  is  found  that  the  farms  devised,  respectively,  to  the  sons 
William  and  David  were  subsequently  conveyed  to  them  by 
the  testator. 

The  twenty-sixth  finding  reads  as  follows :  "  That  from  the 
time  of  the  death  of  the  testator  the  legacy  of  $75.00  a  year 
was  paid  to  Elisha  by  Margaret  M.  Strong  and  Anna  M.  Irwin 
out  of  their  own  property^'  The  twenty-seventh  finding 
reads :  "  That  for  some  time  prior  to  the  deatli  of  Elisha  the 
$75.00  a  year  directed  by  the  will  to  be  paid  by  Margaret  M. 
Strong  and  Anna  M.  Irwin  to  Elisha,  was  j^aid  by  them  to 
Elisha's  wife,  and  that  this  was  paid  by  them  out  of  the  estate 
of  William  Teller."  The  twenty-eighth  finding  reads :  "  That 
the  premises  in  this  report  described  as  59  Hudson  avenue 
were  devised  to  Anna  M.  Irwin  and  Margaret  M.  Strong,  sub- 
ject to  a  mortgage  of  $3,000." 

Martha  T.  Teller,  the  widow  of  testator,  died  July  6th,  1893. 

Murrmj  Downs  for  appellants.  The  plaintiffs  hold  flie  real 
estate  devised  to  them  free  trom  any  lien  because  the  Ian- 
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guage  of  the  will  does  not  charge  snch  real  estate  with  the 
payment  of  the  legacies,  but  expressly  declares  that  such 
legacies  and  annuities  are  to  be  paid  ont  of  tlie  "  personal 
property  hereby  bequeathed."  {Morris  v.  Sickly^  133  N.  Y. 
456;  Va7h  Nostrand  v.  Moore^  52  N.  Y.  18;  Wadsworth 
V.  Murray,  161  N.  Y.  284;  Brill  v.  Wright,  112  N.  Y. 
129;  Washbon  v.  Coj)e,  144  N.  Y.  297.) 

Jb/m  A.  Stephens  for  respondents.  Tlie  legacy  of  $2,500 
directed  to  be  paid  by  each  of  liis  daughters,  Anna  M.  Irwin 
and  Margaret  M.  Strong,  to  the  next  of  kin  of  Elisha  on  his 
death,  was  a  charge  upon  tlie  real  estate  of  decedent,  devised 
to  said  daughters.  {Brill  v.  Wrir/ht,  112  N.  Y.  129  ;  Briffffs 
V.  Carroll,  117  N.  Y.  288;  McCoen  v.  McCoen,  100  X.  Y. 
511 ;  Iloyt  V.  Iloyt,  85  N.  Y.  147;  Matter  of  Ja7nss,  146 
N.  Y.  78  ;  Stokes  v.  Weston,  142  Is^.  Y.  433 ;  Roe  v.  Vingut, 
117  K  Y.  212;  Tildenw  Green,  130  N.  Y.  152;  Byrnes  v. 
Stillioell,  103  K  Y.  458 ;  FotJiergill  v.  Fothergill,  80  Hun, 
316.)  The  making  of  each  codicil  was  a  republication  of  the 
whole  will ;  the  provisions  of  the  former  could  be  treated  as 
if  embodied  in  the  latter,  and  both  as  if  executed  and  pub- 
lished at  the  same  time.  {Kip  v.  Van  Cortland,  7  Hill,  346  ; 
Van  Alstyne  v.  Yan  Alstyne,  28  N.  Y.  375 ;  Caulfield  v. 
Cauljield,  85  N.  Y.  153;  Moffett  v.  Elmendorf,  82  Hun, 
470.) 

Edward  T.  Bartlett,  J.  This  litigation  arises  over  the 
will  of  Jacob  V.  B.  Teller,  late  of  the  village  of  East  Green- 
bush,  now  city  of  Rensselaer,  Rensselaer  county,  and  certain 
extrinsic  circumstances.  The  will  and  the  findings  are  lengthy, 
but  the  facts  material  to  this  controversy  are  exceedingly 
simple.  This  action  was  brought  by  the  two  daughters  of  the 
testator  and  asks  for  a  judgment  determining  the  rights  of  the 
parties  in  and  to  the  property,  real  and  personal,  disposed  of 
by  the  will. 

The  testator  died  leaving  five  children,  tlie  two  plaintiffs, 
and  three  sons,  David,  WilHam  and  Elisha,  seized  of  what  is 
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known  as  the  Rensselaer  county  farm  property,  a  lot  in  the 
city  of  Kensselaer,  and  certain  real  estate  in  the  city  of 
Albany.  The  farm  property  was  devised  and  afterwards  con- 
veyed to  William  and  David,  subject  to  a  certain  annuity  to 
be  paid  to  Elisha  in  his  lifetime  and  legacies  to  be  paid  to  his 
next  of  kin  after  his  death. 

The  testator,  by  the  residuary  clause  of  his  will,  bequeathed 
and  devised  to  his  two  daughters  by  a  general  provision  the 
residue  of  his  personal  property  and  real  estate.  The  effect 
of  this  disposition  was  to  vest  in  the  daughters  the  testator's 
personal  property,  if  any,  the  lot  in  the  city  of  Rensselaer 
(formerly  the  village  of  Greenbush),  and  three  parcels  of  real 
estate  in  the  city  of  Albany,  consisting  of  certain  premises  in 
Hawk  street  and  numbers  51  and  59  Hudson  avenue.  The 
values  of  this  real  estate  were  neither  proved  nor  found.  The 
only  finding  having  any  bearing  whatever  upon  the  value  is  to 
the  effect  that  59  Hudson  avenue  was  devised  to  the  plaintiffs, 
subject  to  a  mortgage  of  $3,000.  It  is  found  that  the  testator 
was  possessed  of  no  personal  property  whatever  either  at  the 
time  of  making  the  will  or  at  his  death. 

This  appeal  presents  the  single  question  whether  the  two 
legacies  of  $2,500.00  each,  payable  by  the  daughters  of  the 
testator  (the  plaintiffs  in  this  action)  to  the  next  of  kin  of 
Elisiia  after  his  death,  are  chargeable  on  the  real  estate  devised 
to  them  by  the  residuary  clause  of  the  wnll. 

It  is  found  that  since  the  testator's  death  in  February,  1892, 
the  plaintiffs  have  paid  the  aimuity  of  $75.00  a  year  out  of 
their  own  property ;  it  is  also  inconsistently  found  that  for 
some  time  prior  to  the  death  of  Elisha  the  $75.00  a  year  w^as 
paid  by  the  plaintiffs  to  Elisha's  wife  out  of  the  estate  of 
William  Teller.  Under  the  residuary  clause  of  the  will  this 
annuity  was  $125.00  a  year,  but  it  was  cut  down  to  $75.00 
by  the  second  codicil  executed  on  the  13th  of  November, 
1890. 

A  preliminary  point  is  made  by  plaintiffs  appellants  that 
certain  real  estate  purchased  by  the  testator  after  the  execu- 
tion of  his  will  and  devised  to  them,  cannot  be  made  charge- 
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able  with  the  payment  of  these  legacies  even  if  the  real  estate 
held  at  the  time  of  the  execution  of  the  will  ifi  subjected  to 
this  lien.  A  will  speaks  from  the  time  of  the  testator's  death, 
and  the  real  estate  owned  by  him  at  that  time  is  chargeable 
with  the  payment  of  legacies  that  are  a  lien  upon  realty.  It 
is  to  be  remarked  that  at  the  time  of  the  execution  of  the 
second  codicil  the  testator  was  the  owner  of  all  the  real  estate 
of  which  he  died  seized.  The  codicil  was  a  re-execution  and 
re-piiblication  of  the  original  will,  and  is  a  further  answer  to 
this  preliminary  point. 

However  improbable  it  may  seem  that  the  testator  died 
possessed  of  no  personal  property,  in  view  of  the  elaborate 
provisions  of  the  will  based  on  the  assumption  that  his  estate 
was  made  up  in  part  of  personalty,  and  the  additional  fact 
that  he  purchased  more  real  estate  after  the  execution  of  the 
will,  nevertheless  we  are  bound  by  the  finding,  unanimously 
affirmed  by  the  Appellate  Division,  that  he  was  possessed  of 
no  personal  property,  either  when  executing  the  will  or  at  the 
time  of  his  death. 

Starting  out  with  these  findings,  the  conclusion  follows 
under  tlie  settled  law  of  this  state  that  these  legacies  are  a 
charge  upon  the  real  estate  of  the  plaintiffs  devised  to  them 
by  the  testator.  In  Brill  v.  Wrujht  (112  N.  Y.  129)  this 
question  was  thoroughly  discussed  by  Andrews,  J.  The 
learned  judge  says :  "  Where  in  a  will  general  legacies  are 
given,  followed  by  a  gift  of  all  the  rest  and  residue  of  the 
real  and  personal  property  of  the  testator,  by  a  residuary 
clause  in  the  usual  form  and  nothing  more,  it  must  now,  we 
think,  be  regarded  as  the  established  rule  in  this  state  that  the 
language  of  the  will  alone  unaided  by  extrinsic  circumstances 
is  insufficient  to  charge  the  legacies  upon  lands  included  in 
the  residuary  devise.  *  *  *  The  cases  of  Wiltsie  v. 
Shaw  (100  N.  Y.  191)  and  McCom  v.  McCom  (100  K  Y. 
611)  illustrate  very  clearly  the  attitude  of  this  court  upon 
the  subject.  Both  were  cases  substantially  of  wills  giving 
general  legacies,  followed  by  the  usual  residuary  clause.  In 
each  the  question  was  whether  the  legacies  were  charged  on 
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the  lands.  In  Wiltsie  v.  Shaio  it  appears  that  the  testator 
left  a  large  personal  estate,  ample  for  the  payment  of  debts 
and  legacies,  and  no  otiier  circumstances  appearing,  it  was 
held  that  a  legacy  given  by  the  testator  in  his  will,  in  trust 
for  a  son,  was  not  a  charge  on  the  lands,  which  passed  to  the 
testator's  daughter  under  the  residuary  clause.  In  McCom 
V.  McCom  the  legatees  were  the  wife  and  son  of  the  testator,, 
and  the  gift  of  the  legacies  was  followed  by  the  usual  residuary 
clause,  under  which  all  tlie  testator's  real  estate  passed  to  four 
other  children.  It  appeared  that  the  will  was  made  the  day 
before  the  testator's  death,  and  that  his  personal  estate  was  insuf- 
ficient ^to  pay  his  funeral  expenses.  The  legacies  to  the  testa- 
tor's wife  and  son  were  mere  pretenses,  *  unless  meant  to  be  a 
charge  on  the  real  estate.'  Under  these  circumstances  the 
court  held  that  the  legacies  were  intended  to  be  charged  on  the 
realty,  and  sustained  the  claim  of  the  legatees.  We  think  the 
cases  in  this  state  establish  these  two  propositions :  First. 
That  general  language  in  a  will  giving  legacies,  followed  by 
the  usual  residuary  clause,  is  alone  insufficient  to  charge  the 
legacies  on  the  realty  ;  and,  second^  that  such  language  will 
justify  such  charge  if  it  is  made  to  appear  by  extrinsic  cir- 
cumstances, such  as  may  under  the  rules  of  law  be  resorted  to, 
to  aid  in  the  interpretation  of  written  instruments,  that  it  was 
the  testator's  intention  that  the  legacies  should  be  charged  on 
tlie  land." 

In  Iloyt  V.  Hoyt  (85  N.  Y.  142)  it  was  held  that  legacies 
may  be  charged  upon  real  estate  without  express  direction,  if 
the  intention  of  the  testator  so  to  do  can  be  fairly  gathered 
from  the  provisions  of  the  will ;  and  extrinsic  circumstances 
may  be  considered  in  aid  of  the  terms  of  the  will.  Folger, 
J.  (at  page  147),  states :  "  It  is  assumed  that  no  man,  in  mak^ 
ing  a  final  disposition  of  his  estate,  will  make  a  legacy,  save 
with  the  honest,  sober-minded  intention  that  it  shall  be  paid. 
Hence,  when  from  the  provisions  of  a  will  prior  to  the  gift 
of  legacies  it  is  seen  that  the  testator  must  have  known  that 
he  had  already  so  far  disposed  of  his  personal  estate  as  that 
there  would  not  be  enougli  left  to  pay  the  legacies,  it  is  rea- 
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soned  that  the  bare  fact  of  giving  a  legacy  indicates  an  inten- 
tion that  it  shall  bo  met  from  real  estate.  So  it  was  reasoned 
in  Goodard  v.  Povfieroy  (36  Barb.  546-556).  Courts  have  been 
urged  to  go  a  step  further,  and  to  say,  that  when  the  facts  of 
the  estate,  aliunde  the  will,  show  that  the  testator  must  have 
known  that  if  a  legacy  was  to  be  paid  only  from  personal 
estate,  it  would  be  a  barren  gift,  he  must  have  intended  to 
subject  the  real  estate  to  a  liability  for  it." 

Since  this  was  written  in  1881,  the  courts  have  examined 
extrinsic  facts  to  ascertain  tlie  intention  of  the  testator,  as  is 
evidenced  by  the  cases  already  cited. 

In  Briggs  v.  Carroll  (117  N.  Y.  288),  Judge  Finch  writing 
for  the  court,  cites  with  approval  Brill  v.  Wright  {supra)  and 
McCo)^  V.  McCorn  {supra).  Referring  to  the  merits  of  the 
case  in  which  he  was  writing,  he  said :  "  Tlie  testator  by  his 
Avill  gave  to  his  wife  a  legacy  of  $2,500,  to  be  accepted  l)y  her 
in  lieu  of  dower;  to  his  son  Charles  $1,500.00,  '  to  be  licld  and 
used  by  his  motlier  as  necessity  might  require  for  his  educa- 
tion'; and  to  his  grandson,  the  plaintiff,  $500.00.  *  *  * 
Here  were  legacies  of  $4,500.00  witli  but  $1,500.00  worth  of 
personal  property  out  of  wliich  to  pay  them.  One  of  these 
was  in  lieu  of  the  wife's  dower,  and  another  for  the  education 
of  the  son  Cliarles.  The  declared  purpose  of  each  gift  leads 
strongly  to  the  inference  that  the  testator  did  not  suppose  that 
they  would,  or  mean  that  they  should,  abate,  and  be  largely 
reduced.  *  *  *  Either  he  intended  to  sacrifice  the  com- 
fort and  welfare  of  his  wife  and  son  Chai-les  for  the  benefit 
of  his  older  and  married  children,  and  deliberately  continued 
to  make  their  situation  worse  by  putting  personal  estate  into 
land  and  incurring  debts,  or  he  supposed  that  their  legacies 
would  rest  upon  the  real  estate.  I  think  we  are  justified  in 
holding  that  the  latter  was  his  understanding  of  the  will." 

What  language  could  be  more  apposite  to  the  case  at  bar? 
It  is  apparent  from  the  provisions  of  the  will  before  us  that 
Elisha  was  an  unfortunate  son  who  needed  a  father's  care. 
The  testator  sought  to  discharge  that  duty  in  drawing  his  will, 
and  a  portion  of  his  scheme  was  contained  in  the  residuary 
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clause  wliich  devised  and  ])equeathed  to  his  two  daughters  all 
his  real  and  personal  estate  not  disposed  of  by  the  previous 
provisions  of  the  will.  He  not  only 'directed  each  of  his 
daughters  to  pay  to  EHsha  the  sum  of  $1 25.00  a  year,  afterwards 
cut  down  to  $75.00  by  the  second  codicil,  but  provided  that 
each  of  them  should  set  apart  out  of  the  personal  property  he 
was  bequeathing  to  them  the  sum  of  $2,500.00,  and  invest  the 
same,  and  hold  it  in  trust,  to  be  paid  to  the  next  of  kin  of 
Elisha  upon  his  death.  The  testator  also  imposed,  substan- 
tially, similar  provisions  upon  the  devises  made  to  his  sons 
David  and  William.  It  is  not  to  be  assumed  that  this  testator 
inserted  such  provisions  as  these  in  his  will  unless  he  was  of 
the  opinion  that  there  would  be  a  sufficient  amount  of  personal 
property  passing  to  his  daughters  at  the  time  of  his  death, 
thereby  enabling  them  to  carry  ont  his  requirements  of  set- 
ting apart  a  trust  fund  of  $2,500.00  each  for  the  next  of  kin 
of  his  unfortunate  son  Elisha. 

It  is  not  to  be  presumed  that  this  testator  contemplated  the 
slightest  uncertainty  as  to  the  payment  of  these  legacies  to 
the  next  of  kin  of  Elisha.  He  had  made  ample  provision  for 
all  his  other  children  except  Elisha,  and  it  Wiis  clearly  his 
desire  to  provide  for  one  who  could  not  care  for  himself  and 
his  next  of  kin.  It  is  natural  to  presume  that  the  testator  was 
most  solicitous  in  regard  to  the  carrj'ing  out  of  the  provisions 
relating  to  Elisha  and  his  children.  *  If  it  be  the  fact  that 
te^stator  owned  no  personal  property,  either  at  the  time  of 
making  the  will  or  when  he  died,  and  we  must  assume  that 
such  was  the  situation  under  the  findings,  we  are  left  only  to 
conjecture  that  he  niet  with  subsequent  reverses,  or  made 
changes  in  his  investments. 

The  judgment  of  the  Appellate  Division  appealed  from 
should  be  affirmied,  witli  costs. 

IIaigiit,  J.  (dissenting).  This  action  was  brought  to  obtain 
a  construction  of  the  last  will  and  testament  of  Jacob  V.  B. 
Teller,  deceased.  The  testator,  after  making  provisions  for 
his  widow  and  sons,  provided  that  "  All  the  rest  and  residue 
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of  my  real  and  personal  property  I  devise  and  bequeath  upon 
my  wife's  decease  to  my  daughters  Margaret  M.  Strong  and 
Anna  M.  Irwin,  share  and  share  alike,  subject  to  said  pay- 
ment to  tlieir  brother  William,  and  subject  also  to  the  pay- 
ment by  each  of  them  of  the  sum  of  $125  a  year  to  my  son 
Elisha  P.  Teller  during  his  life,  in  half-yearly  payments,  and 
in  order  to  secure  such  payment  I  direct  that  each  of  them 
shall  set  apart  out  of  the  personal  property  hereby  bequeathed 
to  her  the  sum  of  $2,500,  and  invest  the  same  and  hold  it  in 
trust  and  pay  the  income  thereof  to  the  amount  of  $125  a 
year  to  said  Elisha,  and  if  there  be  any  deficiency  in  the 
income  she  shall  make  up  what  it  falls  short  of  such  amount 
of  $125  out  of  her  own  means,  and  shall  not  be  entitled  to 
commissions  or  compensation  as  trustee,  but  payment  of  such 
deficiency  shall  be  only  a  personal  debt  to  Elisha  and  not  a 
charge  upon  her  property."  Tlie  will  further  provided  that 
with  reference  to  the  trust  fund  directed  to  be  held  by  each 
of  his  daughters  for  the  benefit  of  his  son  Elisha,  that  upon 
the  latter's  death  such  funds  shall  "  be  paid  over  and  trans- 
ferred to  his  next  of  kin."  By  a  codieil  he  reduced  the 
amount  to  be  paid  to  Elisha  by  each  daughter  annually  from 
$125  to  $75. 

Tlie  testator  died  leaving  no  2>ersonal  property  other  than 
that  which  had  been  specifically  bequeathed  to  his  sons  and 
wife,  and  consequently  no  personal  property  came  to  the 
hands  of  the  daughters  under  the  residuary  clause  of  the  will. 
Tlie  only  property  that  came  to  them  was  a  lot  on  Hawk 
street  and  two  lots  on  Hudson  avenue  in  the  city  of  Albany, 
and  a  vacant  lot  located  on  Second  street  in  the  city  of  Rens- 
selaer 25  feet  front  by  100  feet  deep,  which  is  represented  to 
be  of  little  value.  One  of  tiie  Hudson  avenue  lots  was  so 
heavily  incumbered  that  it  was  subsequently  sold  upon  the 
foreclosure  of  a  mortgjige  and  the  title  passed  to  other  per- 
sons. The  other  lot  on  Hudson  avenue  was  incumbered  by  a 
mortgage  for  $3,000. 

The  daughters,  receiving  no  personal  property  from  the  testa- 
tor, were  unable  to  set  apart  the  trust  of  $2,500  each,  and  there 
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has  never  been  such  a  fund  in  their  hands.  Tliey,  however, 
out  of  the  estate  coming  to  them,  annually  paid  the  sum  of 
$75  cacli  to  their  brother  Elisha  during  bis  lifetime.  Tbe 
respondents,  the  children  of  Elisjia,  now  demand  the  payment 
to  tliem  of  the  sum  of  $2,500  from  each  of  the  daughters, 
making  a  total  of  $5,000,  and  ask  that  it  bo  made  a  charge 
npon  tlie  real  estate  devised  to  the  daughters.  The  question 
is,  therefore,  presented  as  to  whether  the  testator  so  intended. 

In  determining  this  question  it  must  be  borne  in  mind  that 
it  distinctly  appears  that  at  the  time  of  the  testator's  death  his 
widow  held  in  her  name  a  number  of  mortgages  upon  real 
estate  amounting  to  a  number  of  thousands  of  dollars  and  that 
in  making  this  provision  he  supposed  that  he  was  possessed 
of  sufficient  personal  property  to  make  up  the  "  trust  fund," 
as  he  called  it. 

The  testator  at  the  time  of  making  his  will  was  well 
advanced  in  years,  and  he  first  gave  to  his  wife  the  use  of  all 
his  property  of  every  description,  both  real  and  personal, 
during  the  term  of  her  natural  life,  giving  her  full  power  to 
sell  and  convey  and  to  use  so  much  of  the  principal  as  she 
might  see  fit.  Ho  then  upon  her  death  disposed  of  that 
which  should  be  left  to  his  sons  and  daughters.  His  widow 
survived  him  about  a  year.  It  is  not  uncommon  for  an  aged 
husband  who  has  lived  with  his  wife  for  many  years  to  regard 
the  property  taken  in  the  name  of  the  wife  as  his,  and  attempt 
to  dispose  of  it  by  will.  But,  however  it  may  be  in  this  case, 
one  fact  is  apparent,  and  that  is  he  did  not  intend  to  disin- 
herit his  daughters.  When  he  came  to  securing  the  payment 
of  the  annuity  to  his  son,  he  directed  that  each  of  his  daughters 
shall  set  apart  "  out  of  the  income  of  the  personal  property 
hereby  bequeathed  to  her  the  sum  of  $2,500."  It  will  be 
observed  that  he  specifically  limits  the  fund  to  be  set  apart  to 
the  personal  property  hequeatlied  to  each  daughter.  Then 
fearing  that  there  might  be  some  deficiency  in  the  "  income  " 
—  not  in  the  principal  —  he  requires  the  daughter  to  make  up 
such  deficiency,  if  any,  and  pay  the  same  out  of  her  own 
means.     But  while  requiring  the  payment  of  such  deficiency 


38  Knickekbockee  Trust  Co.  ^^  O.,  C.  &  R.  S.  R.  Co.  [Mar., 

Statement  of  case.  [Vol.  188. 

out  of  their  own  means,  be  makes  that  only  a  personal  debt 
to  Elisba,  and  tlien  for  the  purpose  of  removing  all  doubt, 
provides  that  it  shall  not  be  a  charge  upon  the  daughters' 
property.  In  other  words,  it  shall  not  be  a  lien  upon  their 
real  estate.  Then  again,  upon  the  death  of  Eliijha  he  does 
not  direct  that  the  daughters  shall  pay  to  his  grandchildren 
the  sum  of  $5,000,  but  he  does  direct  that  "such  fund," 
referring  to  the  fund  to  be  set  apart  by  them  out  of  tlie  per- 
sonal property,  shall  be  paid  over  and  transferred  to  his  next 
of  kin.  I,  therefore,  am  of  the  opinion  that  the  testator  never 
intended  that  the  $5,000  should  be  made  a  lien  on  the  real 
estate  devised  to  the  daughtei-s. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  final  award  of  costs. 

Gray,  IIiscock  and  Chask.  J»T.,  concur  with  Edward  T. 
Bartlett,  J. ;  CuLLEN,  Ch.  J.,  and  Willard  I3artlett,  J., 
concur  with  IIaight,  J. 

Judgment  affirmed. 

Knickerbocker  Trust  Company,  as  Trustee,  Appellant,  r. 

Oneonta,  Cooperstown  and  Richfield  Springs  Railway 

Company  et  al..  Defendants. 
Henry  W.  Rean  et  al.,  Appellants;  Daniel  M.  Lounsbury 

et   al.,   as  Executors  of   John  W.  Lounsbury,    Deceased, 

Respondents. 

1.  Pleading.  A  defendant,  without  the  service  of  an  answer  by  him- 
self, cannot  require  a  determination  of  the  ultimate  rights  of  himself  and 
a  CO  defendant  as  between  themselves,  on  an  answer  demanding  such 
determination  served  on  him  by  such  co-tenant. 

2.  Action  to  Foreclose  Kailroad  Moutgage  —  Nonsuit.  In  an 
action  by  the  trustee  to  foreclose  a  railroad  mortgage,  the  complaint 
alleged  the  issue  of  the  bonds,  default  in  payment  of  coupons  and  a 
request  by  a  majority  of  the  bondholders  that  the  w^hole  principal  be 
declared  due  and  for  its  foreclosure;  the  railroad  defaulted  in  the  defense 
of  the  action.  Subsequently  executors  holding  some  of  the  bonds  were 
permitted  to  intervene  and  answered  alleging  ownership  of  such  bonds, 
put  in  issue  the  default  as  alleged  by  plaintiff  and  set  up  affirmative 
defenses  which  were  claimed  to  render  the  great  majority  of  the  bonds 
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issued  uuder  the  mortgage  iavalid  and  not  entitled  to  share  in  the  lien 
created  thereby;  the  alleged  request  by  the  plaintiff  was  also  denied; 
others  claiming  to  be  a  bondholders'  committee  were  also  permitted  to 
intervene  and  answered,  alleging  ownership  of  1,110  of  the  bonds, 
demanded  judgment  as  prayed  for  by  plaintiff,  and  also  that  their  title 
to  said  bonds  be  affirmatively  established;  the  executors  served  their 
answer  upon  the  bondholders*  committee,  but  the  committee  did  not 
serve  its  answer  upon  the  executora.  Upon  the  trial  the  executors 
defaulted;  the  judgment  (1)  dismissed  the  answers  of  the  executors; 
(2)  declared  the  committee  to  be  the  owner  of  the  bonds  mentioned  in  the 
answer;  (3)  directed  the  referee  after  sale  to  tiike  proof  as  to  who  were 
the  holders  and  owners  of  the  various  bonds,  except  those  the  title  to 
which  was  determined  by  the  judgment.  Subsequently  the  Special 
Term  denied  a  motion  by  the  executors  to  strike  out  the  first  two  pro- 
visions of  the  judgment  and  amend  the  third  so  as  to  direct  the  referee  to 
take  proof  generally  as  to  the  ownership  of  all  the  bonds,  which  order 
was  revevsed  by  the  Appellate  Division.  Heklf  that  so  far  as  any  issue 
was  raised  by  the  answer  of  the  executors  that  requiretl  affirmative  proof 
on  their  part  to  entitle  them  to  relief,  the  proceedings  at  the  trial 
amounted  to  a  nonsuit  only;  that  the  order  of  the  Appellate  Division,  so 
far  !is  it  struck  out  of  the  judgment  the  adjudication  of  the  title  of  the 
bondholders'  committee,  and  directed  the  referee  to  take  proof  as  to 
ownership  of  all  the  outstanding  bonds,  was  correct  and  should  be 
affirmed. 

Knickerbocker  Trust  Co.  v.  Ofieonta,  C.  &  R.  8.  Ry,  Co.,  116  App.  Div. 
78,  affirmed. 

(Argued  February  20,  1907;  decided  March  5,  1907.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  January  19,  1907,  which  reversed  an  order  of 
Special  Term  denying  a  motion  to  strike  out  certain  portions 
of  a  judgment  of  foreclosure  and  sale,  entered  in  the  above- 
entitled  action,  and  granted  such  motion. 

The  facts,  so  far  as  material,  and  the  questions  certified  are 
stated  in  the  opinion. 

Charles  E.  Hotchkiaa^  Lxjnn  J.  Arnold  and  Oa/rrard 
Glenn  for  plaintiff,  appellant.  A  judgment,  binding  as 
between  the  plaintifiE  and  one  defendant  and  as  between  the' 
plaintiff  and  another  defendant,  is  equally  binding  as  between 
the  two  defendants  themselves  if  it  determined  material 
issues  between  the  plaintiff  and  the  two  defendants  separately. 
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{Craig  v.  Ward,  3  Keyes,  387 ;  Leavitt  v.  Wolcott,  85  N.  Y. 
212 ;  Pratt  v.  Johnston,  59  App.  Div.  52 ;  C,  i&  V.  Ry.  Co.  v. 
Fosdick,  106  U.  S.  47  \  F.  L,  <&  T.  Co.  v.  N.  Y.  cfe  JV.  Ry. 
Co.,  150  N.  Y.  436 ;  Elliott  v.  PdM,  1  Paige,  263  ;  Jones 
V.  Grant,  10  Paige,  348 ;  ChamUy  v.  Dunsany,  2  Scli.  & 
Lef.  718  ;  Morrice  v.  Sanford,  11  CI.  &  F.  667.)  All  of  the 
findings  of  fact  and  conclusions  of  law  with  reference  to  the 
ownership  of  the  1,110  bonds,  and  all  of  such  determinations 
of  the  judgment  were  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue.  {Bell  v.  Merri- 
field,  109  N.  Y.  202 ;  N.  T.  Bank  v.  ^Yetmore,  124  N.  Y. 
253  ;  Murtha  v.  CurUy,  90  N.  Y.  376  ;  Valentine  v.  Rich- 
ardt,  126  N.  Y.  272  ;  Cassagne  v.  Marvin,  143  N.  Y.  292  ; 
//.  T.  C.  Co.  y.  Doyle,  133  N.  Y.  603 ;  E,  S.  BoAxk  v.  CluU, 
33  Ilnn,  82 ;  Coleman  v.  Ryan,  33  Misc.  Rep.  715 ;  Wag- 
staff  V.  Marcy,  25  Misc.  Rep.  121  ;  1  Freeman  on  Judg. 
[4th  ed.]  §  70.)  The  Loansbury  executors  were  estopped 
from  claiming  any  relief  under  their  motion  to  modify  the 
judgment.  {Jones  v.  Reilly,  68  App.  Div.  118;  174  N.  Y. 
97 ;  King  v.  U.  Dis.  Co.,  6  How.  Pr.  485  ;  Fletcher  v. 
Barber,  31  N.  Y.  Supp.  239;  F.  L.  cfe  T.  Co.  v.  JST.  Y.  <& 
N.  R.  Co,.  150  N.  Y.  436 ;  N.  Y.  L  Co.  v.  iT.  W.  Ins.  Co., 
21  How.  Pr.  234;  Gridley  v.  Gridley,  7  Civ.  Pro.  Rep.  215; 
Siriani  v.  Deutsch,  12  Misc.  Rep.  213 ;  Brooks  v.  Hanchett, 
36  lliin,  70.)  The  issues  as  to  the  ownership  of  the  bonds 
were  not  irrelevant  or  immaterial  becanse  they  were  not  ten- 
dered by  the  plaintiff.  {Goebel  v.  Iffla,  111  K  Y.  170; 
Fletcher  v.  Barber,  31  ^\  Y.  Supp.  239;  A.  C  S.  Inst.  v. 
Burdick,  87  X.  Y.  40 ;  Brown  v.  Volkening,  64  N.  Y.  76 ; 
Keeler  v.  Keehr,  102  N.  Y.  30  ;  3Ieyer  v.  Lathrop,  73  N.  Y. 
315;  Older  v.  Russell,  8  App.  Div.  518;  Chester  v.  Jumel, 
24  N.  Y.  S.  R.  229  ;  Hill  v.  McMahon,  81  App.  Div.  324 ; 
M.  Bank  v.  Thomson,  55  N.  Y.  7 ;  Vandenburgh  v.  Mayor, 
etc.,  7  N.  Y.  Supp.  675.) 

Joseph  G.  Deane  for  defendants,  appellants.     The  Special 
Term  under  the  pleadings  and  proof  herein  properly  rendered 
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a  judgment  that  these  appellants  owned  1,110  bonds.  Such 
finding  was  material  and  necessarily  embraced  within  the 
issues  and  consistent  witli  the  case  made  by  tlie  complaint. 
{K  Z.  tfe  T.  Co.  V.  iV^.  r.  (&  N.  R.  R.  Co.,  150  N.  Y.  414; 
C.  cfe  V.  R.  R.  R.  V.  Fosdich,  106  U.  S.  47.) 

Henry  C.  Henderson  and  William  A.  Davidson  for 
respondents.  Even  if  it  can  be  held  that  the  defendants 
Lonnsbury  did  demand  such  an  adjudication  as  between  them- 
selves and  the  reorganization  committee,  still  tlie  first  question 
should  be  answered  in  the  negative.  {Grace  v.  Fassott,  67 
App.  Div.  443;  Colyer  v.  Gxdlfoyle,  47  App.  Div.  302; 
Earle  v.  Earle,  73  App.  Div.  300;  Everett  v.  Everett,  75 
App.  Div.  369.)  The  court  had  no  power  to  grant  aflirma- 
tive  relief  to  one  co-defendant  against  another  unless  such 
co-defendant's  answer  was  served  upon  the  other  defendants 
at  least  twenty  days  before  trial.  (Code  Civ.  Pro.  §  521 ; 
Ostrander  v.  Hart,  130  K  Y.  406;  HinJcle  v.  Z.  Ins.  Co., 
108  App.  Div.  316 ;  Balch  v.  City  of  Utica,  42  App.  Div. 
567 ;  Edward  v.  Woodruff,  90  N.  Y.  396  ;  Weston  v.  Stod- 
dard, 60  Hun,  290 ;  Payn  v.  Grant,  11  Wkly.  Dig.  197 ; 
Meigs  V.  Willis,  5  Civ.  Pro.  Rep.  106 ;  McGuckin  v.  Mil- 
hank,  83  Hun,  473 ;  152  N.  Y.  297 ;  Mason's  Supplies  v. 
Jones,  58  App.  Div.  231.)  Th6  court  had  no  power  to  adjudi- 
cate upon  the  matters  set  forth  in  the  judgment  and  which 
are  the  subject  of  the  appeal  herein.  {Earle  v.  Earle,  73 
App.  Div.  301 ;  Mathot  v.  Triebel,  102  App.  Div.  426 ; 
Rogers  v.  N.  Y.  db  T.  L.  Co.,  134  N.  Y.  197.) 

CujLLEN,  Ch.  J.  This  action  was  instituted  by  the  plaintiff 
as  trustee  to  foreclose  a  mortgage  of  the  Oneonta,  Cooperstown 
and  Kichfield  Springs  Eailwaj'  Company  to  secure  the  payment 
of  bonds  aggregating  the  amount  of  $1,500,000.  The  complaint 
alleged  the  issue  of  1,364  of  such  bonds  ($1,000  each),  default 
in  the  payment  of  coupons  on  said  bonds  which  matured  May 
1,  1903,  May  and  November,  1904,  and  May,  1905,  and  a 
request  by  a  majority  of  the  bondholders  that   the   whole 
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principal  be  declared  due  under  tlie  terms  of  the  mortgage 
and  for  its  foreclosure.  The  railroad  defaulted  in  the  defense 
of  the  action.  In  December,  1905,  a  bondholder  having 
applied  for  a  stay  of  the  action  the  Appellate  Division  denied 
sticli  stay  on  the  plaintiff's  stipulating  to  admit  as  parties 
defendant  to  the  action  any  bondholder  who  might  intervene 
and  file  his  answer  before  the  12tli  of  that  month.  In  pureu- 
anco  of  this  order  the  respondents  who,  as  executors  of  John 
W.  Lounsbnry,  deceased,  held  17  of  the  moi'tgage  bonds, 
intervened  and  answered.  They  alleged  the  ownership  of 
such  bonds,  put  in  issue  the  default  as  alleged  by  the  plaintiff 
and  set  up  several  affirmative  defenses  which  they  claimed 
rendered  the  great  majority  of  the  bonds  issued  under  the 
mortgage  invalid  and  not  entitled  to  share  in  the  lien  created 
thereby.  They  also  put  in  issue  the  alleged  request  on  the 
plaintiff  by  a  majority  of  the  bondholders  for  the  foreclosure 
of  the  mortgage  and  for  a  declai-ation  that  the  principal  was  due. 
The  appellants,  Henry  W,  Bean  and  othei-s,  who  claimed 
to  be  a  bondholders'  committee  and  the  owners  of  1,110  of  the 
bonds  also  intervened  and  answered.  They  alleged  ownership 
of  the  1,110  bonds,  demanded  judgment  as  prayed  for  by  the 
plai^ntiff,  and  also  that  their  title  to  said  bonds  be  affirmatively 
established.  The  intervening  defendants  Lounsbury  served 
their  answer  on  the  defendants  Bean  and  others,  but  Bean 
and  his  associates  did  not  serve  their  answer  on  the  interven- 
ing defendants  Lounsbury.  The  plaintiff  forced  the  action  to 
trial  which  the  Lounsburys  seem  to  have  resisted.  On  the 
trial  being  directed  to  proceed  they  defaulted.  Plaintiff  sub- 
mitted its  proof  on  which  the  court  made  findings  and  directed 
a  judgment  of  foreclosure.  This  judgment  contained  three 
provisions  of  which  the  defendants  Lounsbury  complained 
and  made  the  subject  of  the  application  now  before  us.  Th^ 
judgment  dismissed  the  answer  of  the  defendants  Lounsbury, 
with  costs  ;  it  declared  Bean  and  others  to  be  the  owners  of 
the  1,110  bonds  mentioned  in  their  answer,  and  directed  the 
referee,  after  sale,  to  take  proof  as  to  who  were  the  holders 
and  owners  of  the  various  bonds  except  those  the  title  to 
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which  was  determined  by  the  judgment,  to  wit,  the  1,110 
bonds  of  Bean  and  others.  After  tlie  sale  the  defendants 
Lounsbnry  moved  to  strike  out  the  first  two  of  these  pro- 
visions and  amend  tlie  third,  so  as  to  direct  the  referee  to 
take  proof  generally  as  to  tlie  ownership  of  all  the  bonds. 
The  application  was  denied  at  the  Special  Term.  The  order 
denying  it  was  reversed  by  tlie  Appellate  Division,  which  has 
granted  an  appeal  to  this  court,  certifying  for  our  determina- 
tion the  following  questions:  1.  May  a  defendant,  without 
tlie  service  of  an  answer  by  himself,  require  a  determination 
of  the  ultimate  rights  of  himself  and  a  co-defendant  as 
between  themselves  on  an  answer  demanding  such  deter- 
mination served  on  him  by  such  co-defendant?  2.  Did  the 
Special  Term,  under  the  pleadings  and  proof  herein,  properly 
render  a  judgment  determming  as  between  the  defendants 
the  ownership  of  the  lx>nds  ? 

We  think  the  plaintiff,  doubtless,  might  have  prayed  for  a 
determination  in  the  action  of  the  rights  and  interests  of  all 
its  cestuisque  trusty  tlie  holders  of  the  bonds  i&sued  under  the 
mortgage,  as  a  part  of  the  judgment  of  foreclosure.  Such 
a  judgment,  proper  notice  being  given  to  all  the  claimants  of 
the  bonds  to  appear  and  assert  their  rights,  might  have  pre- 
cluded all  the  parties  and  determined  tlie  rights  of  the  cestuis 
que  trust  among  themselves.  But  the  plaintiff  did  not  ask 
for  such  relief.  All  that  it  was  necessary  for  the  plaintiff  to 
establish  to  entitle  itself  to  a  judgment  of  foreclosure  was 
that  there  were  outstanding  valid  obligations  issued  under  the 
mortgage  and  that  the  railroad  company  had  made  default  in 
their  payment.  '  In  such  an  action  it  was  immaterial  who 
owned  the  bonds,  provided  the  railroad  company  owed  the 
obligations.  Tlie  issue  as  to  the  title  and  validity  of  the 
various  bonds  was  interjected  solely  by  the  answer  of  the 
defendants  Lounsbnry  under  tlieir  claim  for  affirmative  relief, 
which  was  in  the  nature  of  a  counterclaim.  Their  failure  to 
appear  upon  the  trial  and  establish  their  right  to  the  relief 
prayed  for  operated  the  same  as  a  nonsuit  would  have  done  in 
an  action  brought  by  them.     {Honsinger  v.  Union  Carriage  c& 
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Gear  Co.,  175  N.  T.  229.)  We  think  it  had  that  effect  and 
notliing  more.  Had  tlie  defendant  Bean  and  others  served 
their  answer  on  the  defendants  Lounsbury,  they  might  have 
liad  an  adjudication-  on  their  title  to  the  1,110  bonds,  not 
because  tlie  Lounsbury s  challenged  it,  but  because  they  them- 
selves had  demanded  the  adjudication.  We  think,  therefore, 
that  the  order  below,  so  far  as  it  struck  out  of  the  judgment 
the  adjudication  of  the  title  of  the  appellants  Bean  and  others, 
and  also  directed  the  referee  to  take  proof  as  to  the  ownership 
of  all  the  outstanding  bonds  was  correct,  and  that  the  ques- 
tions certified  should  bo  answered  in  the  negative.  We  are 
at  a  loss  to  see  any  reason  why  the  direction  of  the  judgment 
which  dismissed  the  claims  of  the  defendants  Lounsbury  aris- 
ing on  their  answer,  w^ith  costs,  in  favor  of  their  co-defendants 
Bean  and  others  was  not  proper,  but  as  that  question  has  not 
been  certified  to  us  we  cannot  deal  with  the  subject. 

We  wish  to  define  exactly  the  extent  of  this  decision.  So 
far  as  any  issue  was  raised  by  the  answer  of  the  interveners 
Lounsbury  that  required  affirmative  proof  on  their  part  to 
entitle  them  to  relief,  we  hold  that  the  proceedings  at  the  trial 
amounted  only  to  a  nonsuit,  but  as  to  the  allegations  in  the 
complaint  which  those  defendants  put  in  issue  by  their  answer, 
and  which  it  was  necessary  for  the  plaintiff  to  prove  to  entitle 
itself  to  judgment,  a  very  different  question  is  presented.  It 
was  necessary  as  Against  the  railroad  company  for  the  plaintiff 
to  prove  the  existence  of  the  outstanding  bonds  and  the  amount 
due  thereon.  Had  the  defendants  Lounsbury  not  been  parties 
to  the  action,  while  the  railroad  could  not  have  disputed  the 
amount  found  due  by  the  judgment,  it  is  probable  that  any 
bondholder  could  challenge  the  validity  of  other  bonds  to  the 
extent  necessary  to  obtain  full  payment  of  his  own.  But  in 
this  case  the  defendants  Lounsbury  had  an  opportunity  to 
litigate  the  amount  of  the  outstanding  indebtedness  entitled 
to  share  in  the  security  of  the  mortgage.  They  denied  the 
allegation  of  the  complaint  in  this  respect,  and  though  those 
defendants  made  default,  the  interposition  of  their  answer 
made  it  necessary  for  the  plaintiff  to  prove  what  bonds  were 
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outstanding.  Therefore,  while  in  the  proceeding  to  distribute 
the  purchase  money  tlie  respondents  Lounsbury  will  be  at 
liberty  to  show  that  they  are  the  owners  of  any  of  the  1,110 
bonds  claimed  to  be  owned  by  Bean  and  the  other  parties,  it 
may  very  well  be  that  they  will  be  concluded  by  the  judgment 
that  these  are  outstanding  obligations  and  entitled  to  share  in 
the  security  of  the  mortgage.  That  question  is  not  presented 
by  this  appeal,  and,  therefore,  we  do  not  determine  it. 

The  order  appealed  from  should  be  affirmed,  without  costs, 
and  the  questions  certified  answered  in  the  negative. 

Gkay,  Edward  T.  Bartlept,  Haight,  Vann,  Werner  and 
Chase,  JJ.,  concur. 

Order  affirmed. 


The  First  National  Bank  of  Towanda,  Appellant,  v.  Emma 
A.  Robinson,  as  Trustee  for  Lucius  Robinson,  ct  al.. 
Respondents. 

MoKTG AGE  —  When  Vom  Fon  Want  of  Consideuation.  A  bond  and 
mortgage  executed  b}'  a  trustee  with  no  other  consideration  than  the 
delivery  of  a  certificate  of  deposit  issued  by  the  mortgagee,  representing 
a  sum  already  belonging  to  the  trustee  and  which  the  mortgagee  knew 
belonged  to  her,  is  properly  held  void  as  without  consideration. 

First  Nat.  Bank  v.  Robinson,  105  App.  Div.  193,  affirmed. 

(Argued  February  25,  19U7;  decided  March  5,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
August  9,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  hy  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Judsoii  A.  Glhsmi  for  appellant.  Under  the  pleadings  and 
the  evidence  in  this  case,  the  plaintiff  was  entitled  to  the  regu- 
lar judgment  of  foreclosure  and  sale.  {lieMt  v.  Thiel,  79  N.  Y. 
15;  RecJcnagel  v.  Stehiway^  58  Ai>p.  Div.  852;  IJamvimid 
V.  Earl,  58  IIow.  Pr.  426;  OHvella  v.  N.  T.  tfe  H.  li.  R. 
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Cb.,  31  Misc.  Eep.  203 ;  Spencer  v.  C.  M.  Z.  Lis.  Assn.y  142 
N.  Y.  505 ;  Fuller  v.  Artman^  69  Iliin,  546 ;  Ilazleton  v^ 

^Yeh6Ur,  20  App.  Div.  177 ;  Jf.  Z.  Im.  Co.  v.  Y.  C.  Nai 
Bank,  35  App.  Div.  218 ;  Torry  v.  Black,  58  N.  T.  185 ; 

Wood  V.  Knight,  35  App.  Div.  21.)  Under  the  pleadings 
and  the  evidence  in  tliis  case,  the  fact  that  tlie  defendant  was 
a  trustee  in  no  way  tends  to  invalidate  this  bond  and  mort- 
gage, or  to  show  want  of  consideration  for  its  execution  and 
delivery,  or  the  agreement  pursuant  to  which  it  was  given. 
{Kirsch  v.  Lozier,  143  N.  Y.  395 ;  M,  Z.  Ins.  Co.  v.  Ship- 
mail,  108  N.  Y.  19 ;  Spencer  v.  Weber,  163  N.  Y.  493.) 

Alexander  C.  Eustace  and  J.  P.  Eustace  for  respondents. 
Trust  funds  can  always  be  recovered  and  trust  property 
reclaimed  from  unlawful  incumbrance  unless  against  a  hona 
fide  purchaser  or  mortgagee  without  notice.  {F.  Nat.  Bank 
V.  N.  B.  Bank,  156  N.  Y.  457.)  The  want  of  consideration 
for  the  execution  and  delivery  of  the  bond  and  mortgage  in 
suit  was  properly  pleaded  as  an  aftirnmtive' defense.  (J/.  Z. 
Ins.  Co.  V.  G.  C.  Nat.  Bank,  35  App.  Div.  221.) 

WiLLARD  Bartlett,  J.  Tliis  is  a  suit  to  foreclose  a  mort- 
gage for  $5,000  executed  by  the  defendant,  Emma  A.  Robin- 
son, as  trustee  for  Lucius  Robinson  and  Emma  D.  Robinson, 
to  the  plaintiff  corporation,  the  First  National  Bank  of 
Towanda.  The  only  parties  to  the  action  are  the  mortgagee 
and  mortgagor.  The  defense  was  want  of  consideration. 
The  trial  court  rendered  judgment  in  favor  of  the  defendant^ 
dismissing  the  complaint  and  canceling  the  mortgage,  and  the 
plaintiff  has  appealed  from  an  afiirmance  of  the  Special  Term 
judgment  by  a  divided  court. 

The  only  consideration  for  the  execution  of  the  mortgage 
in  suit  by  the  defendant  as  trustee  Wiis  the  delivery  to  her  of 
a  certificate  of  deposit  for  $5,000  issued  by  the  plaintiff  bank. 
The  $5,000  represented  by  this  certificate  already  belonged 
to  the  defendant  as  trustee.  Hence,  its  delivery  to  her  by  the 
bank  and  the  subsequent  payment  of  the  money  to  her  could 
not  have  constituted  any  consideration  for  the  execution  and 


1907.]  First  Nat.  Bank  v.  Robinson.  47 


N.  Y.  Rep.]    Opinion  of  the  Court,  per  Willard  Bartlett,  J. 

delivery  of  tlie  mortgage  on  her  part.  All  the  transactions 
were  carried  on  with  Mr.  Nathaniel  N.  Betts,  the  cashier  of  the 
bank.  Mr.  Betts  had  been  made  acquainted  with  the  provi- 
sions of  the  trust  deed  under  which  the  defendant  held  title 
to  the  property  which  she  assumed  to  mortgage.  The  bank 
was  chargeable  with  his  knowledge  of  the  contents  of  those 
deeds ;  and,  therefore,  must  be  held  to  have  known  that  the 
defendant  in  her  capacity  as  trustee  had  no  right  or  authority 
whatever  to  make  the  mortgage  in  suit  except  for  a  valuable 
consideration.  The  trust  deeds  conveyed  tlie  property  therein 
described  to  the  said  Emma  A.  Robinson  as  trustee  to  receive 
the  rents  and  profits  of  said  property  and  apply  them,  sliare 
and  share  alike,  to  the  use  of  Lucius  Robinson  and  Emma  De 
Voe  Robinson,  children  of  the  said  Emma  A.  Robinson,  during 
their  lives  in  such  wise  as  should  in  the  judgment  and  discre- 
tion of  the  said  trustee  be  for  the  best  interests  of  her  said 
children,  and  she  was  further  empowered  to  sell,  mortgage  or 
lease  the  said  premises  or  any  part  thereof  and  apply  the  pro- 
ceeds of  such  sale,  mortgage  or  lease,  sharb  and  share  alike,  as 
might  in  her  judgment  and  discretion  be  wise  for  the  use  and 
benefit  of  her  said  children. 

The  facts  which  make  it  apparent  that  the  $5,000  repre- 
sented by  the  certificate  of  deposit  really  belonged  to  the 
defendant  as  trustee  may  be  briefly  stated. .  Tlie  defendant 
had  previously  entered  into  a  negotiation  with  Mr.  Betts 
whereby  he  undertook  to  make  a  loan  to  her  as  trustee  amount- 
ing to  $25,000,  in  consideration  of  which  she  was  to  exexjute 
a  mortgage  as  trustee  to  secure  repayment  of  the  amount  so  to 
be  loaned.  Upon  that  mortgage  she  actually  received  only 
$17,500.  Mr.  Betts  retained  $2,500,  apparently  with  her 
consent,  to  extinguish  an  indebtedness  to  the  plaintiff  bank, 
the  origin  of  which  nowhere  clearly  appears  in  this  record. 
The  balance  of  $5,000  he  deposited  with  the  plaintiff  bank, 
and  it  is  that  amount  for  which  the  certificate  was  given.  At 
the  time  this  $5,000  was  thus  withheld  from  the  defendant, 
a  written  agreement  was  executed  by  Mr.  Betts,  as  cashier, 
and  by  Mrs.  Robinson,  as  trustee,  which  appears  in  the  appeal 
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lx>ok  a»  defendant's  Exhibit  Xo.  9.  This  instrument  recites 
that  the  First  National  Bank  of  Towanda  has  received  for 
deposit  in  its  bank  $5,000  from  Emma  A.  Robinson  as  trustee 
to  b^  held  by  the  said  bank  on  certificate  of  deposit  until  the 
said  Emma  A.  Robinson  as  trustee  shall  execute  and  deliver  to 
the  said  bank  a  bond  and  mortgage  for  $5,000  upon  certain 
property  thereon  described  as  being  held  by  Mre.  Robinson 
as  trustee.  The  mortgage  in  suit  appears  to  have  been  exe- 
cuted pursuant  to  the  terms  of  this  agreement.  Why  it  was 
signed  by  Mrs.  Robinson  or  what  was  the  purpose  of  the 
cashier  in  withholding  the  $5,000  from  her  and  procuring  her 
signature  to  this  paper  is  not  made  to  appear.  There  is  no 
proof  which  throws  any  light  on  this  question  nor  have  coun- 
sel sought  to  explain  the  transaction.  In  the  absence  of  any 
explanation,  however,  it  is  impossible  to  perceive  that  this 
exhibit  militates  against  tiie  right  of  the  defendant  to  pre- 
vail in  this  action  on  the  ground  that  she  received  no  consid- 
eration for  the  execution  of  the  mortgage.  It  is  perfectly 
clear,  as  already  stated,  that  the  $5,000  withheld  out  of  the 
$25,000  loan  and  deposited  in  the  plaintiff  bank  belonged  to 
her  as  trustee.  By  giving  her  the  certificate  of  deposit  the 
bank  merely  acknowledged  its  obligation  to  pay  over  to  her  a 
sum  of  money  which  it  owed  to  her  as  a  depositor ;  and  sub- 
sequently in  actually  paying  over  that  money  the  bank  simply 
recognized  her  undoubted  right  to  receive  it.  Such  payment 
could  not  constitute  a  consideration  for  the  execution  of  this 
trust  mortgage  and  the  officer  of  the  bank  who  conducted  the 
transaction  knew  it. 

The  learned  judge  at  Special  Term  upon  the  proofs  before 
him  committed  no  error  in  holding  that  the  mortgage  was 
void  for  want  of  consideration  and  in  directing  its  cancella- 
tion. The  Appellate  Division  was  right  in  affirming  the 
Special  Term  judgment  and  I  advise  that  the  jiulgment  of  the 
Appellate  Division  be  affirmed,  with  costs. 

CuLLEN,  Oil.  J.,  Edward  T.  Bartleit,  IIaioht,  Vann, 
Werner  and  IIiscock,  J  J.,  concur. 

Judgment  affirmed. 
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In   the  Matter   of  AsRAHASii   Kaffenburqh,  an   Attorney, 

Appellant. 
Association    of    the    Bar    of  the  Citv   of  New    York, 

Respondent. 

1.  Attornetb — Refusal  TO  Answer  Questions  upon  the  Ground 
That  Answers  Might  Incriminate,  No  Ground  for  Disbarment^ 
An  attorney  at  law,  when  called  as  a  witness,  has  the  right  to  refrain  from 
answering  any  question  which  might  lead  to  the  prosecatiou  of  himself 
for  a  forfeiture  of  his  office  of  attorney  and  counselor  at  law;  his  refusal, 
therefore,  to  answer  questions  as  to  personal  transactions  upon  the  ground 
that  his  answers  might  tend  to  incriminate  him,  is  not  a  sufficient  cause 
for  his  disbarmenL     (Code  Civ.  Pro.  §  837,) 

2.  Alleged  Aid  to  Client  Out  on  Bail,  to  Escape.  An  attorney  is 
not  guilty  of  unprofessional  conduct  sufficient  to  cause  his  disbarment, 
in  chartering  a  boat  to  take  his  client  out  of  the  state  after  he  had  been 
admitted  to  bail  pending  proceedings  instituted  for  his  extradition  to 
another  state,  in  the  absence  of  a  charge  or  evidence  that  his  client 
intended  to  forfeit  his  bail  or  that  he  intended  to  reach  another  jurisdic- 
tion where  he  could  not  be  re-arrested  or  compelled  to  return,  or  that  his 
attorney  was  assisting  him  in  carr^  ing  out  an  unlawful  purpose. 

3.  Disbarment  —  Practicing  under  Name  of  Disbarred  Attor- 
ney. An  attorney  who  continues  to  practice  under  the  name  of  a  firm 
by  which  he  was  employed  as  a  cleric,  one  member  of  which  is  dead  and 
the  other  disbarred,  is  guilty  of  unprofessional  conduct  justifying  his  dis- 
barment; he  is  not  protected  by  the  Partnership  Law  (L.  1897,  ch.  420, 
§  20),  and  by  filing,  under  an  arrangement  with  the  disbarred  partner  to 
continue  his  trade  name  and  practice,  a  certificate  with  the  county  clerk 
to  the  effect  that  he  is  continuing  the  business  under  the  name  of  the  firm 
in  compliance  with  section  363b  of  the  Penal  Code;  those  provisions  must 
be  read  in  connection  with  those  of  section  72  of  the  Code  of  Civil  Pro- 
cedure, and  so  read,  such  attorney  not  only  bec:imo  liable  for  the 
penalties  therein  provided,  but  he  attempted  to  nullify  the  order  of  the 
court  by  arranging  to  do  for  the  disbarred  partner  in  his  name  that  which 
the  court  prohibited  such  partner  from  doing  himself. 

Matttr  of  Kaffej^burgh,  115  App.  Div.  346,  affirmed. 

(Argued  February  18,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme   Court   in   the  first  judiciHl    department,   entered 
November  14,  1906,  removing  the  appellant  herein  from  his 
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office  as  an  attorney  and  counselor  at  law  of  tliis  state  and 
striking  his  name  from  tlie  roll  of  attorneys. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jolm  B,  Stanchjield  for  appellant.  The  refusal  of  Mr. 
Kaffenburgh  to  answer  questions  asked  him  as  a  witness,  on 
the  ground  that  the  answers  thereto  might  tend  to  incriminate 
him,  did  not  constitute  professional  misconduct.  (^Matter  of 
Cohen^  115  App.  Div.  227.)  The  facts  alleged  as  to  the  con- 
duct of  Mr.  Kaffenburgh  in  Texas,  where  he  was  not  acting  as 
an  officer  of  the  courts  of  this  state,  did  not  constitute  miscon- 
duct in  such  office ;  and  the  facts  alleged  do  not  prove  pro- 
fessional misconduct  wheresoever  committed.  {Matter  of 
Eldridge^  82  N.  Y.  161.)  Mr.  Kaffenburgh,  under  the  cir- 
cumstances, was  lawfully  entitled  to  practice  law  in  the  busi- 
ness name  of  "Howe  &  Hummel.''  The  word  " business," 
as  used  in  the  statutes  relating  to  partnerships  and  business 
names,  includes  the  business  of  practicing  law.  Even  if  this 
were  not  so,  Mr.  Kaffenburgh  was  guilty  at  most  of  a  pardon- 
able mistake  as  to  the  law  of  the  situation,  upon  which  law- 
yers might  honestly  differ,  a  mistake  in  no  way  involving 
moral  turpitude,  and  not  constituting  a  punishable  offense. 
{Goddard  v.  Chaff ee,  2  Allen,  395  ;  Doe  v.  Keeling^  1  M. 
&  S.  100 ;  liagsdale  v.  Nagle,  106  Cal.  332 ;  Z.-T.  IL  Go,  v. 
P.  S.Jdfg,  Go,,  86  Tex.  143  ;  Ahel  v.  State,  90  Ala.  631 ; 
White  Y.  R,  G.  IF.  liy.  Go.,  25  Utah,  346 ;  State  v.  Boston 
Glub,  45  La.  Ann.  585  ;  People  ex  reL  Parher  Mills  v. 
Gomr.  of  Taxes,  23  N.  Y.  242 ;  Preiss  v.  Le  Poidevin,  9 
N.  Y.  S.  K.  695.) 

Howard  Taylor  for  respondent.  The  admitted  facts  are 
sufficient  to  warrant  the  disbarment  of  the  appellant.  {Mat- 
ter  of  Eldridrje,  82  X.  Y.  161.) 

Haioht,  J.  These  proceedings  were  instituted  upon  the 
petition  of  The  Association  of  the  Bar  of  the  City  of  New 
York,  who,  through  its  attorney,  Howard  Taylor,  presented 
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a  petition  to  tl?b  Appellate  Division  of  tlie  Supreme  Court  of 
the  first  department,  charging  the  defendant  witli  being  guilty 
of  malpractice,  deceit  or  crime  and  gross  unprofessional  con- 
duct in  his  office  as  attorney  and  counselor  at  law. 

The  fii*st  charge  is,  in  substiince,  that  he  was  a  clerk  in  the 
office  of  Howe  &,  Ilummel,  a  law  firm  in  the  city  of  New 
York,  and  that  upon  the  trial  of  Hummel  for  conspiracy  the 
defendant  was  called  as  a  witness  and  asked  several  questions 
tending  to  elicit  his  connection  with  the  matters  pertaining  to 
such  alleged  conspiracy  and  that  he  refused  to  answer  eacli 
and  all  of  the  questions  as  to  his  personal  transactions,  on  the 
ground  that  his  answers  might  tend  to  incriminate  him,  and 
that  in  so  refusing  he  was  intentionally  deceiving  the  court  or 
else  his  connection  with  these  matters  was  criminal. 

The  second  charge  is  to  the  effect  that  the  firm  of  Howe  & 
Hummel  were  attunieys  for  one  Charles  W.  Morse  who  was 
endeavoring  to  have  a  decree  in  divorce  annulled  and  that 
one  Charles  F.  Dodge  had  been  indicted  for  committing  per- 
jury in  such  proceeding ;  that  he  had  gone  to  Texas  where  he 
was  apprehended,  and  that  proceedings  had  Ijeen  instituted 
by  the  district  attorney  to  procure  his  extradition ;  that  in 
order  to  prevent  such  extradition  Hummel  had  sent  David 
May,  his  copartner,  Cohen  and  the  defendant,  who  was  his 
nephew  and  a  clerk  in  his  office,  to  Texas  to  endeavor  to  keep 
Dodge  from  being  extradited;  that  proceedings  had  been 
there  instituted  by  them  in  the  Texas  courts  which  went 
eventually  to  the  Supreme  Court  of  the  United  States;  that 
Dodge  liad  been  admitted  to  bail  in  Texas  and  during  the 
time  tiiat  he  was  out  on  bail  it  is  charged  that  "  Kaffenburgh 
chartered  a  boat  to  take  Dodge  over  to  Mexico.  This  failed 
because  the  captain  refused  to  put  in  at  any  Mexican  port, 
having  only  a  coast  license;  Kaffenburgh  and  Dodge  were 
caught  by  Texas  Rangers,  both  under  assumed  names." 

The  third  charge  is  that  after  Hummel  had  been  convicted 
of  a  crime  in  connection  with  the  proceeding  and  had  been 
disbarred  by  the  Supreme  Court,  the  defendant  filed  a  certifi- 
cate in  the  office  of  the  county  clerk,  to  the  effect  that  he  was 
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transacting  law  business  under  the  name  of  Howe  &  Ilniumel, 
and  that  in  the  supplement  of  the  Copartnership  Directory 
Howe  <fe  Hummel  is  given  as  the  business  name  of  Abraham 
H.  Kaffenburgh,  and  that  there  is  upon  the  new  trial  calendar 
in  the  county  a  large  nniiiber  of  cases  in  which  plaintiff  or 
defendant  is  represented  by  Howe  &  Hummel.  It  is  further 
charged  that  although  defendant  knew  that  Hummel  had  been 
disbarred  he  entered  into  an  arrangement  with  him  by  which 
Hummel's  trade  name  and  pmctice  were  to  be  continued. 

It  appears  that  the  firm  of  Howe  &  Hummel  was  formerly 
composed  of  William  F.  Howe  and  Abraham  IL  Hummel ; 
that  they  had  conducted  the  practice  of  law  under  the  firm 
name  of  Howe  &  Hummel  for  many  years;  that  Howe  died 
several  years  ago  and  after  his  death  Hummel  continued  the 
practice  of  the  law  under  the  old  firm  name. 

Upon  the  return  of  the  proceedings  before  the  Appellate 
Division  the  defendant  filed  an  answer  in  which  he  denied 
that  he  had  been  guilty  of  malpractice,  deceit  or  crime,  or 
gross  unprofessional  conduct  with  which  he  was  charged.  He 
did  not,  however,  specifically  deny  any  of  the  acts  charged 
against  him  as  constituting  the  three  charges  upon  which  the 
Bar  Association  asked  for  his  disbarment,  and  the  case  was 
thereupon  submitted  to  the  court  upon  the  pleadings. 

With  reference  to  the  first  charge,  the  Code  of  Civil  Pro- 
cedure (§  837)  provides  that  "a  competent  witness  shall  not 
be  excused  from  answering  a  relevant  question,  on  the  ground 
only  that  the  answer  may  tend  to  establish  the  fact,  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.  But  this 
provision  does  not  require  a  witness  to  give  an  answer,  which 
will  tend  to  accuse  himself  of  a  crime  or  misdemeanor  or  to 
expose  him  to  a  penalty  or  forfeiture  ;  nor  does  it  vary  any 
other  rule,  respecting  the  examination  of  a  witness."  (U.  S. 
Const,  art.  5 ;  State  Const,  art.  1,  §  0  ;  Code  of  Criminal 
Procedure,  §  10.)  In  People  ex  rel.  Taylor  v.  Forbes  (143 
N.  Y.  219,  227)  it  is  said  that:  "These  constitutional  and 
statutory  provisions  have  long  been  regarded  as  safeguards  of 
civil  liberty,  quite  as  sacred  and  important  as  the  privileges 
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of  the  writ  of  hal)eas  corpus  or  any  of  tho  other  fimdameiital 
guaranties  for  the  protection  of    pei-sonal  riglits.     When   a 
proper  case  arises,  they  should   be  applied  in  a  broad  and 
liberal  spirit,  in  order  to  secure  to  the  citizen  the  immunity 
from  every  species  of  self-accusation  implied  in  the  brief  but 
comprehensive  language  in  which  they  are  expressed.     The 
security  which  they  afford  to  all  citizens  against  the  zeal  of 
the  public  prosecutor,  or  public  clamor  for  the  punishment  of 
crime,  should  not  be  impaired  by  any  narrow  or  technical 
views  in  their  application  to  such  a  state  of  facts  as  appears 
from  the  record  before  us.     The  right  of  a  witness  to  claim 
the  benefit  of  these  provisions  has  frequently  been   the  sub- 
ject of  adjudication  in  both  the  Federal  and  state  caurts. 
The  principle  established  by  these  decisions  is  that  no  one 
shall  be  compelled  in  any  judicial  or  other  proceeding  against 
himself,  or  upon  the  trial  of  issues  between  others,  to  disclose 
facts  or  circumstances  that  can  be  used  against  liim  as  admis- 
sions tending  to  prove  his  guilt  or  connection  with  any  crimi- 
nal offense  of  which  he  may  then  or  afterwards  be  charged, 
or  the  sources  from  which  or  the  means  by  which  evidence  of 
its  commission  or  of  his  connection  with  it  may  be  obtained." 
It  will  be  observed  that  the  provision  of  our  Code  applies 
to  penalties  or  forfeitures  as  well  as  crimes  or  misdemeanors. 
The  defendant,  therefore,  upon  his  being  sworn  as  a  witness 
in  the  action  pending  against  Hummel,  had  the  right  to  refrain 
from  answ.ering  any  question  which  might  form  the  basis  of 
or  lead  to  the  prosecution  of  himself  for  a  forfeiture  of  his 
office  of  attorney  and  counselor  at  law.     To  now  hold  that 
by  availing  himself  of  such  privilege  it  amounted  to  a  con- 
fession of  his  guilt  upon  which  a  forfeiture  could  be  adjudged 
would,  in  effect,  nullify  both  the  provisions  of  the  Constitu- 
tion and  the  statute.     We  are,  therefore,  of  the  opinion  that 
no  offense  was  stated  in  the  first  charge  upon  which  he  could 
properly  be  convicted. 

As  to  the  second  charge,  the  facts  as  alleged  are  not  denied. 
The  only  question  raised  with  reference  thereto  is  as  to 
whether  crime  or  unprofessional  conduct  on  the  part  of  the 
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defendant  is  alleged.  He,  as  a  clerk  in  Ilummel's  office, 
went  to  Texas  to  endeavor  to  prevent  the  extradition  of 
Dodge.  Dodge  had  been  arrested  in  that  state,  and  proceed- 
ings by  habeas  corpus  had  been  instituted.  Pending  the  pro- 
ceedings, or  the  review  thereof.  Dodge  had  been  admitted 
to  bail.  During  the  time  he  was  so  out  on  bail  Kaffenburgh 
"  chartered  a  boat  to  take  Dodge  over  to  Mexico.  This  failed 
because  the  captain  refused  to  put  in  at  any  Mexican  port, 
having  only  a  coast  license."  It  is  not  contended  that  a 
lawyer  may  not  properly  serve  his  client  in  preventing  him 
from  being  extradited  from  one  state  to  another,  except  in 
accordance  with  law.  It  will  be  observed  that  there  is  no 
allegation  that  Dodge  had  forfeited  his  bail,  or  that  he 
intended  to  forfeit  the  same,  or  that  in  going  to  Mexico  he 
intended  to  remain  and  not  render  himself  amenable  to  the 
process  of  the  court,  in  case  there  should  be  a  decision 
adverse  to  him.  It  is  now  claimed  on  the  part  of  the 
prosecution  that  it  was  Dodge's  intention  to  forfeit  his  bail 
and  to  reach  another  jurisdiction,  so  that  he  could  not  be 
rearrested  or  compelled  to  return  to  the  state  of  Xcw  York  to 
be  placed  upon  trial  upon  the  indictment  found  against  him 
and  that  the  defendant  was  planning,  aiding  and  assisting  him 
in  so  escaping.  On  the  other  hand,  it  is  claimed  he  was  but 
taking  a  trip  for  pleasure  without  s.i\y  intent  or  purpose  to 
evade  the  process  of  the  courts.  We  think,  in  the  absence 
of  an  allegation  as  to  the  purpose,  that  the  courts  cannot 
properly  assume  that  his  intentions  were  unlawful  or  that  the 
defendant  was  assisting  him  in  carrying  out  an  unlawful  pur- 
pose. In  this  connection,  it  is  also  stated  that  "  Kaffenburgh 
and  Dodge  were  caught  by  Texas  Rangers,  both  under 
assumed  names."  When?  Whether  before  or  after  the 
adverse  decision,  or  for  what  purpose  they  were  caught  is 
not  stated.  It  is  not  charged  that  they  were  attempting  to 
escape  arrest  and  that  in  doing  so  they  had  assumed  fictitious 
names  or  that  they  had  done  any  act  that  subjected  themselves 
to  an  arrest.  It  is  said  on  their  behalf  that  the  proceedings 
instituted  had  attracted  much  attention  on  the  part  of  the 


1907.]  Mattkr  of  Kaffknijukgh.  55 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  IIaiqht,  J. 


press  and  public  and  that  they  assumed  fictitious  names  for 
the  purpose  of  avoiding  notoriety.  Here  aa^ain,  we  think  the 
allegations  of  fact  are  too  vague  and  indefinite  and  that  the 
court  cannot  properly  assume  that  the  purpose  of  Dodge  or 
the  defendant  was  unlawful. 

A  more  troublesome  question  is  presented  by  the  third 
charge.  As  we  have  seen,  Howe,  who  was  the  head  of  the 
firm  of  Howe  &  Hummel,  had  been  dead  for  several  years. 
In  the  meantime  the  business  had  been  carried  on  under  the 
old  firm  name  by  the  surviving  partner,  Hummel.  He,  how- 
ever, had  been  convicted  of  a  crime  and  had  been  disbarred, 
thus  terminating  his  right  to  practice  law  under  his  own  or 
the  firm  name.  Thereupon  the  defendant,  who  was  a  clerk 
in  his  office,  filed  a  certificate  in  which  he  claims  the  right  to 
carry  on  the  practice  of  the  law  in  the  name  of  the  old  firm, 
and  this,  under  an  arrangement  with  Hummel  to  continue  his 
tmde  name  and  practice.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  a  writ  or  other  process  issued  out  of  a 
court  of  record,  including  a  summons  and  pleadings,  must  be 
subscribed  or  indorsed  by  tlie  attorney  for  tJie  party  at  whose 
instance  it  was  issued.     (§§  24,  417,  421,  520,  566  and  641.) 

It  thus  appears  that  there  are  requirements  in  the  practice  of 
the  profession  which  necessitate  the  use  of  the  true  name  of  an 
attorney,  or  at  least  that  of  the  firm  to  which  he  belongs.  The 
Code  of  Civil  Procedure  (Sec.  72)  further  provides  that  '*  If 
an  attorney  knowingly  permits  a  person  not  being  his  general 
law  partner,  or  a  clerk  in  his  office,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  action  in  his  name,  he,  and  the  person 
who  so  uses  his  name,  each  forfeits  to  the  party,  against  whom 
the  mandate  has  been  sued  out,  or  the  action  prosecuted  or 
defended,  the  sum  of  fifty  dollars,  to  be  recovered  in  an 
action."  Undoubtedly  the  defendant,  during  his  clerkship  in 
the  office  of  Howe  &  Hummel,  while  the  firm  or  the  surviv- 
ing member  thereof  was  conducting  the  practice  of  the  law, 
under  the  direction  of  his  emj)loyer.  in  the  conduct  of  the 
cases  in  which  the  firm  had  been  retained,  could  use  the  name 
of  the  firm  as  such  clerk,  but  after  the  death  of  Howe  and 
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tlic  dbbarment  of  Ilnminel  his  position  as  law  clerk,  of  neces- 
sity, ceased  and  could  no  longer  be  maintained,  for  the  reason 
that  Ilnmniel  could  not  thereafter  carry  on  the  practice  of 
the  law  or  maintain  a  clerk  to  do  it  in  his  name.     It  is,  there- 
fore, apparent  that  the  defendant,  in  attempting  to  practice 
law  in  the  name  of  Howe  &  Hummel,  and  in  signing  such 
name  to  the  writ,  process  and  pleadings,  not  only  violated  the 
provisions  of  this  section  of  the  Code  and  l>ecame  liable  for 
the  penalties  therein  provided  for,  but  he  enabled  Hummel  to 
evade  the  order  disbarring  him  by  arranging  to  perpetuate  his 
trade  name  and  continue  his  business.     Ho  now  claims  that 
he  18  protected  by  the  Partnership  Law  and  the  notice  which 
he  has  filed.     Under  the  provisions  of  the  Partnerehip  Law 
business  may  be  conducted  under  a  firm  name.     Section  20 
provides  that  "  The  use  of  a  partnership  or  business  name 
may  be  continued  in  either  of  tlie  following  cases  :  1.  Where 
the    business    of    any   firm    or    partnership   in    this    state 
»     *     *     which  has  transacted  business  in  this  state  for  not 
less  than  three  years,  continues  to  be  conducted  by  some  or  any 
of  the  partners,  their  assignees  or  appointees."     (L.  1897,  ch. 
420.)    Section  363b  of  the  Penal  Code  provides  that "  No  per- 
son or  persons  shall  hereafter  carry  on  or  conduct  or  transact 
business  in  this  State  nnder  any  assumed  name  or  under  any 
designation,  name  or  style,  corporate  or  otherwise,  other  than 
the  real  name  or  names  of  the  individual  or  individuals  con- 
ducting or  transacting  such  business,  unless  such  person  or 
persons  shall  file  in  the  oflice  of  the  clerk  of  the  county  or 
counties  in  which  such  person  or  persons  conduct,  or  transact^ 
or  intend  to  conduct  or  transact  such  business,  a  certificate  set- 
ting forth  the  name  under  which  such  business  is,  or  is  to  be, 
conducted  or  transacted,  and  the  true  or  real  full  name  or 
names  of  the  person  or  persons  conducting  or  transacting  the 
same,  with  the  post  office  address  or  addresses  of  said  pei-son 
or  persons." 

It  is  suggested  that  the  practice  of  the  law  by  an  attorney 
or  a  law  firm  is  not  a  business,  and,  consequently,  is  not 
brought  within  the  provisions  of  these  statutes.     It  is  quite 
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true  that  the  profession  of  the  law  is  not  regarded  as  a  busi- 
ness in  a  cominercial  sense,  but  the  organizing  of  a  firm  or 
copartnership  and  the  selecting  of  a  firm  name,  the  practice  of 
the  profession  thereunder  and  tiie  establishing  of  a  reputation 
and  all  that  pertains  thereto  gives  it  the  character  of  business, 
atid  it  may  be  that  these  statutes  apply  to  copartnerships 
among  attorneys  in  so  far  as  is  consistent  with  their  duties  to 
their  clients  and  to  the  courts  under  their  oaths  of  office  and 
the  provisions  of  the  Code  with  reference  to  the  practice  of 
the  profession  in  their  own  name  or  that  of  a  copartnership  to 
which  they  belong.  But  we  are  inclined  to  the  view  that  the 
Partnership  Law  and  the  provisions  of  the  Penal  Code 
alluded  to  must  be  read  in  connection  with  the  provisions  of 
section  72  of  the  Code  of  Civil  Procedure,  to  which  we  have 
already  referred  ;  and,  therefore,  when  the  defendant  under- 
took to  tile  a  certificate  under  the  provisions  of  the  Penal 
Code,  selecting  a  name  under  which  he  proposed  to  carry  on 
the  practice  of  the  law,  he  could  not  thereby  evade  or  nullify 
the  provisions  of  that  section,  nor  could  he  nullify  the  order  of 
the  court,  by  arranging  to  do  for  Hummel  in  his  name  that  which 
the  court  has  prohibited  him  from  doing  himself.  The  defend- 
ant has  not  shown  himself  to  l>e  a  partner,  an  assignee  or  an 
appointee  of  the  firm  of  Howe  &  Hummel,  within  the  require- 
ments of  the  Partnership  Law,  and  he  is  not  now  in  a  position 
in  which  he  can  acquire  such  a  right.  Howe  being  dead,  noth- 
ing can  be  acquired  from  him ;  Hummel  being  disbarred,  he 
cannot  practice  law  or  authorize  others  to  do  so  for  him  or  on 
his  account  in  his  or  the  firm's  name.  We,  therefore,  conclude 
that  as  to  the  last  charge  the  conviction  must  be  sustained  and 
the  order  afiirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Vann,  Werner  and  Chase,  JJ.,  concur ; 
Gray,  J.,  concurs  in  result ;  Edward  T.  Bartlett,  J.,  not 
sitting. 

Order  afiirmed. 
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Rose    Keis,    Appellant,    v.   City  of  New    York    et    al., 
Respondents. 

1.  New  York  (City  op)  —  When  City  May  Close  Public  Streets— 
Powers  of  Board  op  Estimate  and  Apportionment  —  Greater  New 
York  Charter,  Section  442.  Under  the  Greater  New  York  charter  (L. 
1901,  eh.  466,  §  442,  as  amd.  by  L.  1903.  ch.  409)  and  upon  compliance 
with  the  steps  therein  prescribed,  the  board  of  estimate  and  apportionment 
has  the  power,  with  the  approval  of  the  mayor,  to  cliange  the  map  or  plan 
of  the  city  by  closing  an  existing  street;  under  such  provisions  it  may 
close  a  street,  never  actually  opened  or  used  as  a  public  street,  although 
laid  out  as  a  proposed  street  up(m  an  official  map  of  streets  and  avenues 
prop<»8ed  to  be  opened  as  public  streets  un  1  avenues  of  a  certain  township, 
by  commissioners  appointed  pursuant  to  l.iw,  which  map.  by  force  of 
the  annexation  and  consolidation  acts,  became  a  part  of  the  map  of  the 
greater  city  of  New  York,  where,  after  the  consolidation  and  in  pursu- 
ance of  a  resolution  of  the  board  of  estimate  and  apportionment,  proceed- 
ings were  instituted  to  open  the  street,  and  thereafter  the  board  by  a 
resolution,  adopted  in  conformity  with  section  990  of  the  charter,  directed 
that  the  title  to  the  property  n,  q  lired  for  the  street  should  be  vested  in 
the  city  of  New  York. 

2.  Same  —  When  Proceeding  to  Close  Pcblic  Street  Need  Not 
Originate  in  Local  Board  of  District  in  Which  Street  Is  Situated 
— Construction  of  Sections  428,  432,  433  and  434  of  Greater  New 
York  Charter.  The  closing  of  such  street  by  the  board  of  estimate 
and  apportionment  with  the  approval  of  the  m*iyor  is  not  irregular  and 
invalid  because  the  proceeding  did  not  originate  with  the  local  board  of 
the  district  in  which  the  street  is  located,  as  required  by  the  provisions  of 
the  charter  (L.  1901,  ch.  466,  §§  428,  432,  433  and  434)  relating  to  pro- 
ceedings  *'  to  open,  close  *  ♦  *  and  repair  the  streets,  avenues  ajd 
public  places  *  *  *  within  the  district;"  the  legislature  intended, 
by  these  provisions,  to  confer  upon  the  local  boards  the  authority  to  deal 
in  the  first  instance  w;t'i  applications  for  local  improvements  made  to 
them  by  petition^  but  meant  to  commit  to  the  jurisdiction  of  the  board 
of  estimate  and  apportionment,  with  the  co-operation  of  the  chief 
executive  of  the  city,  the  power  of  its  own  volition  to  initiate  and  carry 
through  such  public  improvements  as  they  should  deem  for  the  best 
interests  of  the  city  at  large,  irrespective  of  any  action  or  lack  of  action 
by  the  subordinate  local  boards. 

8.  Same  —  When  Owner  of  Lots  Abutting  on  Part  of  Street 
Closed  by  City  of  New  York,  Under  Section  442  op  the  Charter, 
Has  No  Cause  of  Action  for  Damages  to  Her  Public  Easement  of 
Right  of  Access.  Where  the  city  of  New  York,  owning  all  the  h^ts 
abutting  on  a  certain  street,  between  two  streets  running  at  right  angles 
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thereto,  together  with  all  the  right,  title  and  interest  which  its  grantors 
had  in  such  street,  has  closed  the  street,  under  and  in  compliance  with 
the  provisions  of  the  charter  relating  thereto  (L.  1001,  eh.  466,  §  442,  as 
amd.  by  L.  1903,  ch.  409),  between  tiie  intersecting  streets,  and  erected  a 
building  thereon  for  hospital  purposes,  the  owner  of  lots  abutting  on  the 
same  street,  but  in  the  two  next  adjacent  blocks,  facing  on  the  street,  has 
suffered  and  can  suffer  no  actionable  damage,  so  far  as  any  of  her  public 
easements  are  concerned,"  by  the  closing  of  the  street,  when  it  is  not 
intended  to  close  any  part  of  the  street  upon  which  any  of  her  property 
abuts,  or  any  part  thereof  which  is  opposite  a  block  in  which  she  owns 
property,  and  the  closing  and  discontinuance  of  the  street  will  still  leave 
all  of  her  lots  accessible  by  public  ways. 
4-  Same  —  Private  Easement  op  Right  of  Access  to  and  Through  a 

PtTBLTC    StKEET,    ORIGINATING   FROM    DEDICATION   OP     S*rREKT  BY   LOT 

Owner's  Grantor — Extent  and  Limitation  op  Such  Easement. 
While  the  fact,  that  the  conveyances  to  such  lot  owner  and  to  the  city  orig- 
inated in  a  common  grantor  and  were  made  with  reference  to  a  map  of 
grantor's  property  upon  which  the  street  in  question  was  laid  out  and 
thereby  dedicated  ns  a  public  street,  entitles  such  lot  owner  to  a  private 
easement  in  the  street  for  the  purpose  of  access,  which  is  a  property  right 
of  which  she  cannot  be  deprived,  nevertheless  such  private  easement  does 
not  thereby  extend  to  and  through  the  whole  of  the  street  as  shown  on 
the  original  grantor's  map;  it  can  only  extend  to  the  next  cross  street  or 
avenue  on  each  side  of  the  lots  owned  by  her,  and  she  is  entitled,  in  the 
first  place,  to  have  that  part  of  the  street  upon  which  her  own  properly 
abuts  kept  open,  and,  in  the  sec3nd  place,  to  have  that  part  or  block  of 
the  street  which  borders  her  premises  kept  open  at  both  ends  where  it  is 
crossed  by  and  opens  into  intersecting  streets. 
Beis  V.  City  of  New  York,  113  App.  Div.  464,  affirmed. 

(Argued  January  23,  1907;  decided  March  5.  1907.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8,  1906,  reversing  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alfred  E,  Sander  and  Charles  S.  Taher  for  appellant. 
The  resolution  of  the  board  of  estimate  and  apportionment, 
directing  that  Hawthorne  street  between  Kingston  and  Albanj 
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avennes^  l)e  stricken  from  tlie  otticial  map,  did  not  effect  a 
legal  closing  of  that  portion  of  the  street.  {Matter  of  lihine- 
lander^  68  N.  Y.  107 ;  People  ex  reL  Dilzer  \\  Calilei\  89 
App.  Div.  503 ;  Matter  of  City  of  New  York,  168  N.  Y. 
13'k)  All  of  the  grantees  of  Gerard  M.  Stevens  and  their  suc- 
cessors in  title  acquired  an  easement  in  Hawthorne  street  as 
shown  on  the  map  made  by  said  referee,  and  the  making  of 
said  map  and  conveying  with  reference  thereto,  effected  a 
dedication  of  said  Hawthorne  street  for  street  purposes, 
which  neither  the  grantor,  nor  any  person  holding  under  him 
can  impeach.  (  WkMa  Bank  v.  NlchoUy  6-1:  N.  Y.  65 ;  Mat- 
ter of  Eleventh  Avenue^  81  N.  Y.  437;  Matter  of  Ladue^ 
lis  K  Y.  213;  Lord  v.  Atkins,  138  :Nr.  Y.  181:;  Ilaight  v. 
Littlefield,  147  N.  Y.  338 ;  Stonj  Case,  90  N.  Y.  145 ;  Bis- 
sel  V.  iY.  Y.  C.  E.  li,  Co,,  23  N.  Y.  61  ;  Taylor  v.  Hopper, 
62  K  Y.  649;  Kerrigan  v.  Backus,  69  App.  Div.  329.) 
These  private  easements  were  not  extinguished  by  the  ope4i- 
ing  of  Hawthorne  street  as  a  public  street.  {Matter  of 
Adains,  141  N.  Y.  297;  W,  Cemetery  v.  P.  P.,  etc.,  B.  B. 
Co.,  68  N.  Y.  594 ;  S,  A.  B,  B.  Co,  v.  Kerr,  72  N.  Y.  330 ; 
Matter  of  Mayor,  etc,,.^S  App.  Div.  151.)  Even  if  the  reso- 
lution of  the  board  of  estimate  and  apportionment  striking  the 
street  in  question  from  the  map  could  be  held  equivalent  to  a 
legal  closing,  it  would  merely  extinguish  the  public  ease- 
ments. Private  easements  in  the  street  are  not  affected  by 
such  proceedings.  (Ilolloway  v.  Southrnayd,  139  N.  Y.  390  ; 
Ilolloway  V.  Delano,  139  X.  Y.  412 ;  Tayhr  v.  Hopper,  62 
N.  Y.  649;  Matter  of  Ehventh  Avenue,  M  K  Y.  436; 
Tihhits  V.  Cumherson,  69  App.  Div.  329;  Edwards  w.  M. 
L.   Co.,  48  S.  E.  Hep.  754.) 

WiUiain  B.  Ellison,  Corporation  Counsel  {James  D.  Bell 
and  B.  B.  Greenwood  of  counsel),  for  respondents.  All 
private  easements  are  extinguished  when  land  is  acquired  by  , 
condemnation  j)roceedings  for  street  purposes  except  where 
specifically  saved  bv  statute.  {McCarthy  v.  City  of  Syra- 
cuse, 46  N.  Y.   194 ;  Boberts  v.   Sadlier,  104  K".  Y.  833 ; 
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Matter  of  City  of  Rocliestef^  24  App.  Div.  383 ;  Utter  v. 
Richmond,  112  N.  Y.  613;  Vil,  of  Oleaii  v.  Stef;iier,  135 
N.  Y.  341 ;  City  of  Buffalo  v.  Pratt,  131  N.  Y.  293.) 
"When  the  board  of  estimate  and  apportionment  changed  the 
map  or  plan  of  the  eity  by  striking  therefrom  that  part  of 
Hawthorne  street  which  lies  between  Kingston  avenue  and 
Albany  avenue,  tlie  fee  of  the  land  in  the  portion  of  the 
street  thus  closed  remained  in  the  city.  (Z?.  P.  Comra,  v. 
Ai^aatrong,  45  N.  Y.  234  ;  Matter  of  Mayor,  etc.,  157  N.  Y. 
409.)  Any  damages  suffered  by  private  owners  by  reason  of 
tlie  closing  of  the  portion  of  the  street  under  consideration 
may  be  ascertained  and  paid  under  the  provisions  of  chapter 
1006  of  the  Laws  of  1895.  {Matter  of  Mayor,  etc.,  157 
K  Y.  409.) 

WiLLARD  BAETLErr,  J.  lu  ordcr  to  understand  this  case, 
reference  innst  be  had  to  that  portion  of  the  official  map  of 
the  borough  of  Brooklyn  on  which  appear  six  city  blocks, 
three  on  each  side  of  Hawthorne  street,  between  Troy  avenue 
on  the  east  and  Brooklyn  avenue  on  the  west.  Two  of  these 
blocks  lie  between  Troy  avenue  and  Albany  avenue  ;  two  of 
them  (the  middle  ones)  lie  between  Albany  avenue  and  King- 
ston avenue,  and  the  third  pair  lie  between  Kingston  avenue 
and  Brooklyn  avenue.  The  city  of  Kew  York  owns  all  the 
lots  which  abut  on  Hawthorne  street  in  the  two  middle  blocks, 
that  is  to  say,  the  blocks  between  Albany  avenue  and  King- 
ston avenue.  Tlie  plaintiff  owns  a  considerable  number  of 
lots  in  the  two  easterly  blocks,  that  is  to  say,  in  those  between 
Al!)any  avenue  and  Troy  avenue,  and  also  a  considerable 
number  of  lots  in  the  two  westerly  bh)ck8,  that  is  to  say,  in 
those  between  Kingston  avenue  and  Brooklyn  avenue.  Most 
of  these  lots  belonging  to  the  plaintiff  (but  not  all  of  them) 
abut  on  Hawthorne  street. 

The  city  of  New  York  having,  as  is  contended,  taken  the 
necessary  legal  proceedings  for  the  closing  and  discontinuance 
of  Hawthorne  street,  betv/een  Albany  avenue  and  Kingston 
avenue  has,  through  the  agency  of  its  board  of  health,  erected 
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a  hospital  building  upon  that  portion  of  Hawthorne  street 
thus  closed  and  discontinued,  and  threatens  further  to  obstruct 
that  portion  of  Ha wtliorne  street  for  hospital  purposes.  The 
plaintiff  instituted  the  present  suit  in  equity  to  restrain  the 
continued  maintenance  and  further  erection  of  such  obstruc- 
tions, basing  her  cause  of  action  upon  two  grounds  :  (1)  That 
the  portion  of  Hawthorne  street  in  question  has  never  legally 
been  closed  ;  and  (2)  that  even  if  it  has  legally  been  closed  in 
other  respects  the  plaintiff  possesses  private  easements  therein 
of  which  she  cannot  be  deprived  without  just  compensation. 

The  assertion  that  the  closing  of  this  portion  of  Hawthorne 
street  was  not  legally  effected  rests  upon  the  contention  that 
the  provisions  of  the  Greater  New  York  charter  in  reference 
to  the  closing  of  streets  have  not  been  complied  with  by  the 
city  authorities.  The  assertion  that  the  plaintiff  is  the  owner 
of  private  easements  of  which  she  cannot  be  deprived  with- 
out compensation  even  by  a  lawful  closing  of  the  street  is 
based  upon  the  fact  that  both  the  plaintiff  and  the  city 
acquired  title  to  the  lots  which  they  respectively  own  upon 
the  six  blocks  in  question  from  a  common  grantor,  and  that 
the  conveyances  to  each  were  made  with  reference  to  a  map 
upon  which  all  such  lots  appeared  as  laid  out  and  bounded 
upon  the  several  streets  which  have  been  named.  The  doc- 
trine invoked  by  the  plaintiff  in  support  of  this  branch  of  her 
case  is  the  rule  that  where  lots  of  land  are  sold  and  purchased 
with  reference  to  a  map  showing  them  to  abut  upon  a  street 
or  road  laid  out  thereon  all  purchasers  who  buy  with  refer- 
ence to  the  general  plan  disclosed  by  such  map  acquire  an 
easement  in  the  strips  of  land  thus  designated  as  streets  or 
roads  to  have  them  permanently  kept  open  as  public  ways. 

The  plaintiff  prevailed  upon  the  trial  at  Special  Term, 
where  the  court  held  in  her  favor  upon  botli  points,  adjudg- 
ing that  the  proceedings  taken  by  the  municipal  authorities 
for  the  closing  of  the  portion  of  Hawthorne  street  in  question 
were  not  legally  effective  to  accomplish  that  purpose,  and  also 
that  the  plaintiff  was  entitled  to  private  easements  in  and  to 
the   whole  of  Hawthorne  street,  as  shown  upon  the  map 
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according  to  wliicli  she  acquired  title,  known  as  the  Pecaro 
map,  including  the  right  to  have  Hawthorne  street  kept  open 
for  its  full  width  and  throughout  its  whole  length  as  thereon 
delineated,  as  a  means  of  access  to  her  property  from  either 
direction.  The  judgment  based  upon  this  decision  has  been 
reversed  by  the  Appellate  Division,  which  decided  lK)th  of 
the  principal  questions  involved  adversely  to  tlio  plaintiff  and 
granted  a  new  trial,  and  the  plaintiff  has  now  appealed  to  this 
court  upon  the  usual  stipulation  for  judgment  absolute  in  the 
event  of  an  affirmance  here. 

I  will  lirst  consider  the  legal  sufficiency  of  the  proceed- 
ings relied  upon  by  the  city  as  having  effected  the  closing 
or  discontinuance  of  this  part  of  Hawthorne  street.  These 
proceedings  were  undertaken  in  compliance  with  what  was 
evidently  deemed  to  be  the  authority  conferred  upon  the 
board  of  estimate  and  apportionment  and  the  mayor  of  the 
city  of  New  York  by  section  412  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466,  as  amended  by  Laws  of  1903, 
chap.  409).  The  amended  section  cited  empowers  the  board 
of  estimate  and  apportionment,  whenever  and  as  often  as  it 
may  deem  it  for  the  public  interest  so  to  do,  "  to  change  the 
map  or  plan  of  the  city  of  New  York,  so  as  to  lay  out  new 
streets,  parks,  bridges,  tunnels  and  approaches  to  bridges  and 
tunnels  and  parks,  and  to  widen,  straighten,  extend,  alter  and 
close  existing  streets."  Notice  of  its  proposed  action  must  be 
published  for  ten  days  in  the  City  Record  and  corporation 
newspapers  and  an  opportunity  must  be  given  for  all  persons 
interested  in  such  change  to  be  heard  at  a  specified  place  and 
at  a  time  not  less  than  ten  days  after  the  first  publication. 
After  due  publication  of  the  notice  and  after  hearing  any  pro- 
tests and  objections  which  there  may  be  against  the  proposed 
change,  "  if  the  said  board  shall  favor  such  change,  notwith- 
standing such  protests  and  objections,  and  the  same  receives 
the  approval  of  the  mayor,  such  change  in  the  map  or  plan 
of  the  City  of  New  York,  *  *  *  shall  be  deemed  to  have 
been  made." 

There  is  nothing  in  the  findings  of  the  trial  court  to  indi- 
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cate  that  Hawthorne  street  between  Kingston  and  Albany 
avenues  was  ever  actually  opened  or  used  as  a  public  street. 
It  was  laid  out  as  a  proposed  street  upon  an  official  map  of 
streets  and  avenues  proposed  to  be  opened  as  public  streets 
and  avenues  in  the  town  of  Flatbush  upon  an  official  map 
made  in  1874  by  commissionere  appointed  pursuant  to  law, 
which  map  by  force  of  the  legislation  annexing  the  town  of 
Flatbush  to  the  city  of  Brooklyn  and  subsequently  consolidat- 
ing the  city  of  Brooklyn  with  the  city  of  New  York  became  a 
part  of  the  map  or  plan  of  the  greater  city.  After  consoli- 
dation, by  virtue  of  a  resolution  adopted  by  the  board  of 
estimate  and  apportionment  on  March  14,  1900,  a  proceeding 
was  instituted  to  open  Hawthorne  street  between  Nostrand 
and  Albany  avenues  (which  would  embrace  that  portion  of 
the  street  to  which  this  controversy  relates),  and  about  a  year 
afterward  commissioners  of  estimate  and  assessment  \vere 
appointed  in  that  proceeding  by  the  Supreme  Court  for  the 
purpose  of  acquiring  the  necessarj^  title  in  behalf  of  the  city. 
Section  990  of  the  Greater  New  York  charter  authorized  the 
board  of  estimate  and  apportionment  under  certain  circum- 
stances, after  the  commencement  of  a  street  opening  proceed- 
ing, to  direct  by  a  three-fourths  vote  that  the  title  to  any 
piece  of  land  lying  within  the  lines  of  the  street  to  be  opened 
should  be  vested  in  the  city  of  New  York.  Acting  under  the 
power  thus  conferred,  the  board  of  estimate  and  apportion- 
ment on  July  28,  1902,  directed  that  the  title  to  the  property 
required  for  the  opening  of  Hawthorne  street  between 
Nostrand  and  Albany  avenues  should  be  vested  in  the  city  on 
the  15th  day  of  August,  1902.  It  does  not  appear  whether 
or  not  any  other  steps  were  ever  taken  in  this  proceeding  for 
the  opening  of  Hawthorne  street.  Prior  to  the  adoption  of 
the  above-mentioned  resolution  declaring  the  title  vested,  the 
board  of  estimate  and  apportionment  could  have  discontinued 
the  proceeding  under  section  1000  of  the  (Ireater  New  York 
charter;  but  the  right  thus  to  discontinue  a  street  opening 
proceeding  seems  by  the  language  of  that  section  to  be 
restricted  to  a  "  time  before  title  to  the  lands  or  premises  to  be 
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thereby  acquired  shall  liave  vested  in  the  city  of  New  York." 
If,  then,  after  the  resohition  vesting  the  title  was  adopted,  the 
municipal  authorities  desired  to  devote  that  portion  of  the  bed 
of  Hawthorne  street  between  Albany  and  Kingston  avenues 
to  hospital  purposes,  they  could  only  do  so  by  taking  the  steps 
prescribed  by  law  to  effect  a  closing  or  discontinuance  of  that 
part  of  the  street ;  and  this  they  attempted  to  do  by  pursuing 
the  course  prescribed  by  section  442  of  the  Greater  New 
York  charter  as  amended  in  1903,  to  which  reference  has 
already  been  made.  At  a  meeting  of  the  board  of  estimate 
and  apportionment  held  on  December  11,  1903,  resolutions 
were  adopted  proposing  to  change  the  map  or  plan  of  the  city 
so  as  to  close  and  discontinue  Hawthorne  street  between 
Kingston  avenue  and  Albany  avenue  in  the  borough  of  Brook- 
lyn, and  appointing  a  hearing  at  a  meeting  of  the  board  to  be 
held  on  December  29,  1903,  at  which  tlie  proposed  action 
would  be  considered.  Notice  of  the  hearing  was  duly  pub- 
lished as  required  by  section  442.  The  public  hearing  duly 
took  place  and  thereupon  the  bo^rd  adopted  a  resolution 
declaring  that  it  favored  the  proposed  cjiange  in  the  map  so 
as  to  close  and  discontinue  that  portion  of  Hawthorne  street 
in  question,  which  resolution  was  on  the  day  of  its  adoption 
duly  approved  by  the  mayor  of  the  city  of  New  TTork. 

The  learned  counsel  for  the  appellant  contends  that  the 
adoption  of  this  resolution  and  its  approval  by  the  mayor  did 
not  constitute  a  legal  closing  of  Hawthorne  street  between 
Albany  and  Kingston  avenues,  because  the  proceeding  did 
not  originate  with  the  local  board  of  the  district  in  which  the 
proposed  closing  was  to  take  place.  For  the  purpose  of  home 
rule  and  local  improvements  the  city  of  New  York  is  divided 
into  twenty-five  districts,  in  each  of  which  there  is  a  local 
board,  which  consists  of  the  president  of  the  borough  and  of 
those  members  of  the  board  of  aldermen  who  represent 
aldermanic  districts  within  the  territorial  bounds  of  such  local 
improvement  district.  Section  428  of  the  charter  provides 
that  a  local  board  shall  liave  power,  in  all  cases  where  the 
cost  of  the  improvement  is  to  be  met  in  whole  or  in  part  by 
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assessments  upon  the  property  benefited,  to  initiate  proceed- 
ings for  certain  specified  purposes,  among  which  are  enumer- 
ated "to  open,  close,  extend,  widen,  grade,  pave,  regrade, 
repave  and  repair  the  streets,  avenues  and  public  places,  and 
to  construct  sewers  within  the  district."  Section  432  makes 
it  the  duty  of  the  president  of  the  borougli,  when  a  petition 
for  a  local  improvement  within  the  jurisdiction  of  a  local 
board  has  been  received  by  him,  to  appoint  a  time  for  a  meet- 
ing of  such  board,  at  which  meeting  such  petition  will  be 
submitted  to  it ;  and  section  433  provides  among  other  things 
that  the  local  board,  after  the  submission  cf  the  petition  and 
consideration  of  the  same,  "  may  then,  as  the  petition  shall  ask, 
pass  a  resolution  to  bridge,  to  tunnel,  to  open,  to  close,  to 
extend,  to  widen,  to  regulate,  to  grade,  to  curb,  to  gutter,  to 
flag,  and  to  pave  streets,"  etc.  Finally,  by  section  434  the 
local  board  is  required,  if  it  shall  decide  that  proceedings  be 
initiated  for  a  local  improvement,  forthwith  to  transmit  a  copy 
of  its  resolution  to  that  effect  to  the  board  of  estimate  and 
apportionment,  which  must  promptly  consider  the  same  and 
approve  or  reject  it.  If  approved,  the  resolution  must  be 
returned  to  the  president  of  the  borough  where  it  originated, 
who  may  thereupon  proceed  in  the  execution  of  the  work. 

Eeferring  to  these  sections  of  the  charter,  it  is  insisted  in 
behalf  of  the  appellant  that  they  deprive  the  board  of  esti- 
mate and  apportionment  of  any  power  to  change  the  city  map 
so  as  to  open  or  close  streets  except  in  cases  where  the  pro- 
ceeding is  inaugurated  by  a  local  board.  I  am  unable  to  dis- 
cover any  such  limitation  or  restriction  either  in  the  express 
language  of  tliese  sections  or  deducible  therefrom  by  fair 
implication.  If  the  view  thus  contended  for  be  correct,  there 
would  be  no  power  in  the  general  municipal  government  to  set 
on  foot  any  public  improvement  which  demanded  or  contem- 
plated the  opening  or  closing  of  a  street,  no  matter  how 
desirable,  without  first  obtaining  the  sanction  of  an  official 
board  of  a  local  and  limited  jurisdiction'.  In  that  event  it 
is  quite  conceivable  that  the  selfish  interests  of  a  locality  might 
outweigh  and  prevail  against  the  interests  of  the  community 
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at  large.  It  seems  to  me  that  the  plain  intent  of  these  statu- 
tory provisions  is  to  confer  upon  the  local  boards  the  authority 
to  deal  iu  the  firat  instance  with  applications  for  local  improve- 
ments made  to  them  it/  petition ;  hut  that  the  legislature 
meant  to  commit  to  the  jurisdiction  of  the  board  of  estimate 
and  apportionment,  with  the  co-operation  of  the  chief  execu- 
tive of  the  city,  the  power  of  its  own  volition  to  initiate  and 
carry  through  such  public  improvements  as  they  should  deem 
for  the  best  interests  of  the  city  at  large,  irrespective  of  any 
action  or  lack  of  action  by  the  subordinate  local  boards. 
The  power  of  the  legislature  to  enact  laws  for  closing  streets  • 
in  the  city  of  New  York  is  unquestioned  and  its  authority  to 
employ  the  agency  of  such  municipal  officials  as  it  shall 
choose  to  bring  about  such  closing,  or  to  prescribe  tlie  mode 
of  procedure  to  be  adopted  for  that  purpose  is  equally  clear. 
{Fearing  v.  Irwin^  55  N.  Y.  486,  and  cases  there  cited.)  It 
is  not  for  the  courts  to  say  that  one  agency  should  be  selected 
for  this  purpose  rather  than  another ;  but  even  if  they  were 
at  liberty  to  criticise  legislative  action  in  this  respect,  there 
could  scarcely  be  any  imaginable  ground  for  such  criticism 
growing  out  of  the  fact  that  the  power  to  alter  the  city  map 
so  as  to  close  streets  has  been  vested  in  the  board  of  estimate 
and  apportionment  —  a  body  wliicli  has  been  deemed  by  the 
legislature  sufficiently  representative  and  responsible  and 
trustworthy  to  exercise  the  jKiwer  of  granting  or  withholding 
street  railroad  franchises  within  the  limits  of  the  municipality 
in  place  and  stead  of  the  board  of  aldermen.  (Laws  of 
1905,  chaps.  629,  630  and  631 ;  Wilcox^  v.  McClellan,  185 
N.  Y.  9.) 

It  is  to  be  noted  that  none  of  the  property  of  tlie  plaintiff 
abuts  upon  that  part  of  Hawthorne  street  which  it  is  proiX)sed 
to  close.  The  roadbed  of  this  portion  of  the  street  is  just  one 
block  in  length,  extending  from  Albany  avenue  to  Kingston 
avenue,  and  the  city  of  New  York  under  deeds  from  the 
same  predecessor  in  title  as  the  plaintiff  owns  all  the  lots  lying 
on  both  sides  of  Hawthorne  street  between  these  two  avenues 
together   with  all   the   right,  title   and  interest   which    its 
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grantors  liad  in  Hawthorne  street.  Hence  it  is  apparent 
that  the  plaintiff  has  no  grievance  here  in  the  character  of  an 
abutting  owner  upon  a  street  about  to  be  closed.  It  is  not 
intended  to  close  any  portion  of  Hawthorne  street  upon  which 
any  of  her  property  abuts  or  any  portion  thereof  which  is 
opposite  a  block  in  which  she  owns  property.  It  is  undis- 
puted that  the  discontinuance  and  closing  of  Hawthorne 
street  between  Albany  and  Kingston  avenues  will  still  leave 
all  her  lots  accessible  by  public  ways ;  and  it  follows  that  so 
far  as  any  public  easements  are  concerned,  she  can  suffer  no 
actionable  damage  by  reason  of  the  closing  of  Hawthorne 
street  between  the  two  blocks  owned  by  the  city  on  the  north 
and  south  sides  thereof.  "  The  question  of  the  right  or  power 
of  a  municipality  to  discontinue  a  street  has  frequently  been 
presented  to  the  courts  of  this  state  and  it  has  been  held  that 
the  authorities  might  do  so  when  it  is  done  in  the  manner 
prescribed  by  law  and  when  there  is  left  to  the  private  citi- 
zen other  and  suitable  means  of  access."  {Egerer  v.  N,  Y,  C. 
iib  11.  R.  R.  R,  Co.,  130  N.  Y.  108,  113,  and  cases  there 
cited.)  It  is  true  that  the  presence  of  the  city's  hospital 
building  and  the  occupation  of  the  former  street  bed  for  other 
hospital  purposes  will  make  the  plaintiff's  property  somewhat 
less  accessible  than  it  has  been  heretofore.  This  fact,  how- 
ever, is  not  enough  of  itself  to  constitute  a  limitation  upon 
the  right  of  tlie  city  with  the  sanction  of  the  legislature  to 
close  the  street.  {Kings  County  Fire  Ins.  Co.  v.  Slevetia^ 
101  N.  Y.  411,  418.)  While  the  city  may  not  close  the  street 
so  as  to  prevent  access  to  the  plaintiff's  premises  without  a 
trespass  it  is  enough  if  access  to  the  plaintiff's  lot  is  preserved 
though  such  access  may  not  be  quite  so  convenient  as  it  would 
be  if  the  street  were  allowed  to  remain  open. 

It  is  suggested  that  if  a  resolution  of  the  board  of  estimate 
and  apportionment  approved  by  the  mayor  under  section  442 
of  the  Greater  New  York  charter  was  effective  to  close  a  part 
of  Hawthorne  street,  Broadway  in  the  borough  of  Manhat- 
tan might  be  closed  and  cease  to  be  a  public  street  by  the 
mere  adoption  by  the  board  of  estimate  and  apportionment  of 
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a  resolution  striking  it  from  the  map ;  and  tliis  is  evidently 
deemed  by  counsel  an  idea  too  monstrous  to  contemplate  with 
equanimity.  It  may,  therefore,  be  well  to  point  out  tliat  the 
decision  which  we  make  in  the  present  case  justifies  no  such 
inference.  We  are  dealing  here  with  a  street  which  appears 
never  to  have  been  opened  in  fact,  and  with  a  case  where  it 
is  not  shown  that  the  closing  is  in  any  respect  a  pecuniary 
detriment  to  the  plaintiff  or  an  injury  to  her  property  rights 
either  as  one  of  the  public  or  in  her  capacity  as  a  private  citi- 
zen. The  statutory  enactments  relating  to  the  closing  of 
streets  in  the  city  of  New  York  are  complicated  and  confus- 
ing and  it  is  not  always  easy  to  ascertain  precisely  what  legis- 
lative enactments  on  the  subject  remain  in  effect^inco  consoli- 
dation and  the  adoption  of  the  Greater  New  York  charter. 
Thus,  in  1S95,  the  legislature  passed  "An  act  to  provide  for 
discontinuing  and  closing  streets,  avenues,  roads,  highways, 
alleys,  lanes  and  thoroughfares  in  cities  of  more  than  one 
million  two  hundred  and  fifty  thousand  inhabitants." 
(Laws  of  1895,  chap.  1006.)  This  statute,  of  course,  could 
apply  only  to  the  city  of  New  York  and  was,  in  fact 
accepted  by  the  city.  To  what  extent  it  now  remains  in 
force  is  a  question  of  considerable  doubt.  Its.  chief  purpose 
seems  to  have  been  to  provide  for  the  discontinuance  of 
such  streets  as  the  local  authorities  might  deem  necessary  m 
order  to  secure  and  preserve  regularity  and  uniformity  in  the 
general  and  permanent  plan  of  streets  and  avenues  in  the  city  ; 
and  it  is  a  matter  of  local  history  that  it  was  designed  especially 
to  regulate  the  improvement  of  portions  of  Westchester  county 
which  had  then  recently  been  annexed  to  the  city  of  New 
York.  Nevertheless,  this  statute  contains  some  provisions  of 
a  general  nature,  not  applicable  to  merely  temporary  condi- 
tions and  which  may,  therefore,  still  be  in  force,  as,  for  example,* 
the  provisions  of  section  5  requiring  the  corporation  counsel, 
upon  the  request  of  parties  claiming  to  have  been  injured  by 
the  closing  of  streets,  to  institute  legal  proceedings  to  ascer- 
tain the  compensation  to  which  they  are  entitled.  It  is  sug- 
gested in  the  brief  of  the  corporation  counsel  in  the  present 
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case  that  this  statute  or  parts  of  it  are  still  operative ;  but  it  is 
not  necessary  here  to  decide  whether  this  view  is  correct  or 
not.  The  circumstances  of  this  controversy  as  presented  in 
the  record  before  us  do  not  bring  the  case  within  the  terms  of 
that  act.  All  that  it  is  necessary  to  decide  on  this  branch  of 
the  case  and  all  that  we  do  decide  is  that  the  procedure  foh 
lowed  by  the  board  of  estimate  and  apportionment  and  the 
mayor  under  section  442  of  the  charter  sufficed  to  effect  a 
legal  closing  and  discontinuance  of  the  part  of  Hawthorne 
street  in  question  as  a  public  street  as  against  any  claim  or 
right  of  the  plaintiff. 

There  remains  to  be  considered  the  claim  of  the  plaintiff  to 
a  private  easement  by  virtue  of  which  she  asserts  a  perpetual 
right  of  way  over  this  part  of  Hawthorne  street,  arising  out 
of  the  fact  that  the  conveyances  to  her  and  to  the  city  origi- 
nate in  a  common  grantor  and  were  made  witli  reference  to  a 
map  upon  which  Hawthorne  street  was  laid  out  as  a  public 
street.  "  It  is  well  settled  that  when  the  owner  of  land  lays 
it  out  into  distinct  lots  with  intersecting  streets  or  avenues 
and  sells  the  lots  with  reference  to  such  streets  his  grantees  or 
successors  cannot  afterwards  be  deprived  of  the  benefit  of 
having  such  streets  kept  open.  When  in  such  a  case  a  lot  is 
sold  bounded  by  a  street  the  purchaser  and  his  grantees  have 
an  easement  in  the  street  for  the  purpose  of  access,  which  is 
a  property  right."  {Lord  v.  Atkins,  138  N.  Y.  184,  191.) 
Assuming  that  Hawthorne  street  was  legally  closed  by  the 
action  of  the  board  of  estimate  and  apportionment  with  the 
approval  of  the  mayor,  and  that  the  public  easements  therein 
were  thus  effectively  extinguished,  it  is  insisted  that  there 
were  private  easements  in  the  street  which  survived  the  pro- 
ceedings to  close  it,  and  that  the  plaintiff  is  entitled  to  the 
application  of  the  rule  of  law  as  above  stated  by  Judge 
O'Briei^.  That  a  grantee  under  such  circumstances  acquires 
an  easement  of  access  as  between  him  and  his  grantor  and 
those  deriving  title  under  him  may  be  and,  indeed,  must  be 
conceded ;  but  it  by  no  means  follows,  as  is  contended  by 
counsel,  that  such  easement  in  the  case  at  bar  extended  to  and 
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through  the  whole  of  Hawthorne  street  as  shown  on  the 
original  grantor's  map.  While  contending  for  the  doctrine 
that  it  extends  to  every  street,  avenue  and  public  way  indi- 
cated on  such  a  map,  the  learned  counsel  for  the  appellant 
concedes  that  the  courts  of  this  state  have  never  yet  so  held. 
In  Matter  of  Twenty-ninth  Street  (1  Hill,  189),  the  grantor 
liad  sold  lots  and  bounded  the  purchasers  by  Twenty-ninth 
street  as  it  was  laid  down  on  the  city  map  of  New  York. 
"  He  could  have  intended  nothing  less  by  his  deeds,"  said 
Bronson,  J.,  "than  a  declaration  that  Twenty-ninth  Street 
was,  and,  so  far  as  he  was  concerned,  should  remain  a  public 
highway.  I  do  not  say  that  this  dedication  will  extend  to  all 
his  lands  in  the  site  of  the  street,  however  remote  from  the 
lots  sold  ;  but  it  will,  I  think,  extend  to  all  his  lands  in  the 
same  hlocJc^  or^  in  other  words^  to  the  next  cross  street  or 
aveiiue  on  each  side  of  the  lots  sold.  The  parties  must  have 
contemplated  an  outlet  both  ways." 

I  think  the  private  easement  of  the  plaintiff  in  the  present 
case  extended  no  further.  She  was  entitled,  in  the  first 
place,  to  have  that  part  of  Hawthorne  street  kept  open  upon 
which  her  own  property  abutted.  In  IloUoway  v.  South- 
mayd  (139  N.  Y.  390,  411)  the  grantors  had  bounded  the 
granted  premises  upon  the  Bloomingdale  road  and  included 
in  the  conveyance  the  easements  and  appurtenances  thereto 
belonging ;  and  this  court  held  that  "  the  grantors  impliedly 
warranted  to  the  grantee  that  so  much  of  the  road  should 
perpetually  exist  as  an  open  way  as  bordered  upon  the  prem- 
ises granted  and,  in  legal  eflEect,  granted  such  usual  and  more 
or  less  necessary  easements  as  would  be  comprehended  in  the 
free  flow  of  light  and  air  over  and  in  the  free  use  of  the 
open  way  as  such,  pro  tanto^  and  which  survived  the  extin- 
guishment of  the  public  easement  in  the  highway  by  act  of 
law."  Here,  as  has  already  been  pointed  out,  no  attempt 
has  been  made  to  close  that  part  of  Hawthorne  street  which 
borders  upon  the  plaintiff's  premises.  In  the  second  place,  it 
would  seem  that  the  private  easement  of  the  plaintiff,  based 
upon  her  purchase  with  reference  to  the  Pecare  map,  entitled 
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her  to  have  that  portion  of  the  street  wliich  borders  her 
premises  kept  open  at  both  ends.  {Taylor  v.  Hopper ^  62 
N.  Y.  649.)  This  is  not  held  to  mean,  however,  that  a  per- 
son possessing  such  an  easement  is  entitled  to  have  a  street 
kept  open  at  each  end,  no  matter  how  remote  the  ends  are 
from  the  grantee's  property.  Tlie  condition  is  complied  with 
if  there  is  access  to  a  cross  street  in  each  direction.  This  seems 
to  be  as  far  as  the  doctrine  of  dedication  by  sale  with  refer- 
ence to  a  plat  or  map  has  been  carried  by  the  courts  of 
this  state,  altliongh  a  broader  rale  prevails  in  some  juris- 
dictions. (Elliott  on  Roads  and  Streets  [2d  ed.],  §  120.) 
In  Began  v.  Boston  Gas  Light  Co.  (137  Mass.  37)  the 
purpose  and  effect  of  a  reference  to  a  plan  in  a  deed 
is  declared  to  be  a  question  dependent  upon  the  intention 
of  the  parties,  and  the  court  says :  "  In  the  absence  of  an 
express  grant,  a  grant  by  implication  of  an  onerous  servi- 
tude upon  the  land  of  the  grantor,  not  necessary  for  the 
enjoyment  of  the  land  conveyed,  is  not  to  be  presumed  unless 
such  is  clearly  the  intention  of  the  parties."  It  was  there 
held  that  the  defendant  could  close  a  whole  series  of  streets 
shown  on  the  plan  according  to  which  the  sale  was  made  so 
long  as  he  left  open  a  private  way  for  the  plaintiff  to  the 
highway  in  one  direction  and  to  the  next  side  street  in  another. 
In  Pearson  v.  Allen  (151  Mass.  79)  it  is  said  by  Holmes,  J. : 
"  There  are  limits  to  the  easements  raised  in  this  way  by 
implication,  even  if  there  are  not  limits  to  the  power  of 
creating  easements  when  it  is  attempted  by  express  words. 
A  reference  to  a  plan  like  this,  laying  out  a  large  tract,  does 
not  give  every  purchaser  of  a  lot  a  right  of  way  over  every 
street  laid  down  upon  it."  The  doctrine  of  dedication  and 
its  limitations,  as  they  seem  to  me  to  be  applicable  to  the  case 
at  bar,  are  well  stated  by  the  Court  of  Appeals  of  Maryland 
in  Hawley  v.  Mayor j  etc.y  of  Baltimore  (33  Md.  270, 280)  as 
follows :  "  The  law  is  now  too  well  settled  to  admit  of  any 
doubt  that  if  the  owner  of  a  piece  of  land  lays  it. out  in  lots 
and  streets  and  sells  lots  calling  to  bind  on  such  streets,  he 
thereby  dedicates  the  streets  so  laid  out  to  public  use.     This 
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rule  is  founded  upon  the  doctrine  of  implied  covenants,  and 
the  dedication  will  be  held  to  be  co-extensive  with  the  right 
of  way  acquired  as  an  easement  by  the  purchaser.  It  is  upon 
the  implied  covenant  in  the  grant  to  him  that  tlie  dedicatioi^ 
to  public  use  rests,  and  such  dedication  must  necessarily  be 
measured  by  the  limits  of  the  riglit  he  lias  acquired  by  virtue 
of  his  grant.  *  *  *  The  doctrine  of  implied  covenants 
will  not  be  held  to  create  a  right  of  way  over  all  the  lands  of 
a  vendor  which  may  lie,  however  remote,  in  the  bed  of  a  street. 
The  lands  must  be  contiguous  to  the  lot  sold,  and  there  must 
be  some  point  of  limitation.  The  true  doctrine  is,  as  we 
understand  it,  that  the  purchaser  of  a  lot  calling  to  bind  on  a 
street,  not  yet  opened  by  the  public  authorities,  is  entitled  to 
a  right  of  way  over  it,  if  it  is  of  the  lands  of  his  vendor,  to 
its  full  extent  and  dimensions  only  until  it  reaches  some  other 
street  or  public  way.  To  this  extent  will  the  vendor  be  held 
by  the  implied  covenant  of  his  deed  and  no  further."  (See, 
also,  M.  <&  a  O.of  Baltimore  v.  Frick,  82  Md.  77.) 

Inasmuch  as  Hawthorne  street  remains  wholly  open  in  front 
of  those  blocks  upon  which  plaintiff's  property  is  situated  and 
opens  into  cross  streets  at  both  ends  of  each  block,  and  inas- 
much as  there  is  no  suggestion  that  the  erection  of  the  hos- 
pital building  on  the  closed  portion  of  Hawthorne  street 
between  Kingston  and  Albany  avenues  will  in  any  wise 
obstruct  the  plaintiff's  property  so  far  as  light  and  air  are  con- 
cerned, I  am  of  opinion  that  the  plaintiff  has  not  been  deprived 
of  any  private  easement  to  which  she  became  entitled  by  reason 
of  her  purchase  with  reference  to  the  Pecare  map. 

These  views  require  an  atKrmance  of  the  order  of  the  Appel- 
late Division  and  judgment  absolute  should  be  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Haighti 
HiscocK  and  Chase,  J  J.,  concur. 

Ordered  accordingly. 
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The  Trustees  of  the  Freeholders  and  Commonai.ty  of  the 
Town  of  Brookhaven  et  aL,  Kespondents,  v.  Wilson  R. 
Smith  et  al..  Appellants. 

1.  Riparian  Rights  v- Common-law  Rule  as  to  Right  of  Access 
Inapplicable  —  Right  op  Access  Includes  Right  to  Construct  Pier 
Beyond  High- water  Mark  Without  Consent  of  Owner  of  Land 
Under  Water.  A  riparian  owner  whose  land  is  bounded  by  navigable 
waters  has  the  right  of  acceBs  thereto  from  the  front  of  his  lot,  and  such 
right  includes  the  construction  of  a  pier  on  the  land  under  water,  beyond 
high-water  mark,  for  his  own  use  or  for  the  use  of  the  public,  subject  to 
such  general  rules  and  regulations  as  Congress  or  the  state  legislature  may 
prescribe  for  the  protection  of  the  rights  of  the  public,  although  under 
the  common  law  of  England  such  structure  is  regarded  as  a  purpresture 
or  an  unlawful  encroachment  upon  the  rights  of  the  sovereign,  and  sub- 
ject to  removal  nt  his  pleasure.  Tlie  fact  that  in  the  absence  of  statutory 
enactment  the  courts  of  this  state  are  ordinarily  bound  by  the  rules  of 
the  common  law  does  not  compel  them  to  incorporate  into  our  system  of 
jurisprudence  principles  which  are  inapplicable  to  our  circumstances, 
and  which  are  inconsistent  with  what  a  just  consideration  of  those  cir- 
cumstances demand.  Where  no  vested  rights  are. actually  concerned,  the 
application  of  common-law  rules  depends  upon  the  extent  to  which  they 
arc  reasonable  and  in  accord  with  public  policy  and  sentiment;  and  in  a 
state  like  this,  with  its  numerous  large  navigable  bodies  of  water,  in 
bays,  rivet's  and  inland  lakes,  and  where  so  many  riparian  owners  "have 
made  their  easement  or  right  of  access  practical  and  available  by  the  con- 
struction of  docks,  piers  or  wharves,  and  have  done  so  without  interfer- 
ence by  the  state  when  superior  public  rights  have  not  been  obstructed, 
such  a  rule  would  be  without  justification  and  will  not,  therefore,  be 
established  by  the  courts. 

2.  Same  — Great  South  Bay  —  Town  op  Brookhaven.  An  owner 
of  upland  adjoining  Great  South  Bay  has  the  right  of  access  to  the  waters 
thereof  from  the  front  of  his  lot,  and  such  right  includes  the  construction 
of  a  pier  on  the  land  under  water  beyond  high- water  mark,  for  his  own 
use  or  the  use  of  the  public,  without  the  consent  of  the  town  of  Brook- 
haven, which  acquired  the  title  in  fee  to  such  land  under  royal  grant  in 
1666,  1686  and  1693,  although  at  that  time  under  the  common  law  of 
England  riparian  owners  had  no  such  right,  and  such  structure,  in  the 
absence  of  a  license  therefor,  was  a  purpresture  and  subject  to  removal  at 
pleasure. 

Town  of  Braok?i,av€n  v.  Smith,  98  App.  Div.  212,  reversed. 

(Argued  November  23,  11106;  decided  March  12,  1907.) 
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Appeal  from  a  jndginent  of  tlie  Appellate  Division  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
December  5,  1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUard  N.  Baylis  and  Frederick  R.  Covdert  for  appel- 
lants. The  owner  of  upland  bordering  upon  navigable  waters 
has  riparian  riglits,  including  the  right  to  make,  maintain  and 
use  a  suitable  wharf  or  pier  for  a  means  of  access  to  the  navi- 
gable part  of  such  waters.  (71  /.  S.  Co,  v.  Visger^  179  N.  Y. 
206;  RuTusey  v,  N.  T.  <&  N.  E,  R.  R.  Co,,  133  N.  Y. 
79  ;  Saunders  v.  N,  Y.  C  <&  H.  R.  R.  R.  Co.,  144  N.  Y.  76 ; 
People  V.  Mould,  37  App.  Div.  35 ;  Sage  v.  Mayor^  etc., 
154  N.  Y.  70  ;  Matter  of  City  of  New  York,  168  N.  Y.  136 ; 
People  V.  P.  C.  Cb.,  32  Misc.  Kep.  478;  City  of  Brooklyn 
V.  Mackay,  13  App.  Div.  105 ;  Town  of  North  Hempstead  v. 
Gregory,  53  App.  Div.  350 ;  100  N.  Y.  S.  R.  28 ;  Shively  v. 
Bowlhy,  152  U.  S.  1.)  The  common  law  of  England  as  it 
existed  at  the  time  grants  were  made  to  the  predecessors  in 
title  of  the  parties  to  this  action  does  not  fix  the  rights  of  the 
parties  hereto.  Such  law  has  been  modified  in  the  several 
states  and  colonies,  including  New  York.  {People  v.  Mould 
37  App.  Div.  35 ;  Kane  v.  N,  Y.  K  R,  Co,,  125  N.  Y.  16i ; 
Bell  V.  Gough,  23  N.  J.  L.  629 ;  P.  S.  K  Co.  v.  P.  S.  S,  Co., 
12  R.  I.  348 ;  People  v.  P.  C  Co.,  32  Misc.  Rep.  479 ;  Su7n- 
ner  v.  City  of  Gloversville,  35  Misc.  Rep.  526 ;  People  ex 
rd.  N.  F.  P.  Co.  V.  Smith,  70  App.  Div.  543.)  The  present 
rights  of  the  town  of  Brookhaven  as  to  this  land  under  water 
are  identical  with  the  rights  tlie  state  would  have  possessed 
had  no  patents  been  granted.  Tlie  state  succeeded  the  crown 
in  ownership  and  the  present  ownership  is  limited  by  the 
ancient  common  law  of  England  as  modified  by  the  evolution 
of  the  law  of  this  state  during  the  past  two  centuries. 
{Tovm  of  North  Hempstead  v.  Gregory,  100  N.  Y.  S.  R.  28.) 
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Timothy  M.  Griffing  and  W.  Kintzing  Post  for  respond- 
ents. Ancient  grants  must  be  construed  according  to  the  law 
as  it  stood  at  tlie  time  they  were  made.  {People  ex  rel. 
Howell  V.  Jeasupy  160  N.  Y.  249.)  Under  the  common  law, 
at  the  date  of  these  patents,  a  riparian  owner  upon  navigable 
water  had  no  right  to  build  any  structure  whatever  for  any 
purpose,  on  the  adjoining  land  under  water  without  license 
of  the  king,  or  other  owner  of  such  land,  and  this  irrespective 
of  any  question  as  to  the  obstruction  of  navigation.  {Johnson 
V.  Barrett^  Aleyn,  10;  Atty.-Gen.  v.  Philpot^  2  Anst.  607; 
Hale  de  Portibus  Maris,  Ilargr.  L.  Tr.  85;  Atty.-Gen,  v. 
Richards^  2  Anst.  603;  Pai^menter  v.  Gibbsy  10  Price,  412; 
Shively  v.  Bowlby^  152  U.  S.  1 ;  People  v.  Vanderbilty  26 
N.  Y.  287;  Cobb  v.  Z.  P.  Coinrs,,  202  111.  427.)  The  prop- 
erty,  vested  in  the  town  by  its  patents,  cannot  bo  divested  or 
affected,  without  compensation,  by  any  modification  of  the 
law  since  those  rights  became  vested.  {Cobb  v.  Z.  P.  Comrs,^ 
202  111.  427 ;  Trustees^  etc,  v.  Strong,  60  N.  Y.  56 ;  Fletcher  v. 
Peck,  6  Cranch,  87.)  Even  as  to  the  submerged  lands  of  the 
state  tlie  right  claimed  has  never  been  established  in  New 
York.  {Peoi^le  v.  Vanderbilt  26  N.  Y.  287 ;  Hedge  v.  IF. 
S,  R,  R.  Co.,  150  N.  Y.  150  ;  Delancey  v.  Hawkins,  23  A  pp. 
Div.  8;  Delancy  v.  Welbrock,  113  Fed.  Rep.  105;  T.  1,  S. 
Co.  V.  Visger,  179  N.  Y.  206 ;  Town  of  North  Hempstead 
V.  Gregory,  53  App.  Div.  350 ;  Saunders  v.  N.  Y.  C.  <&  H 
R.  R.  R.  Co.,  144  N.  Y.  75 ;  City  of  Brookhjn  v.  Mackay, 
13  App.  Div.  105;  Sage  v.  Mayor,  etc,  154  N.  Y.  78; 
Shively  V.  Boxolby,  152  U.  S.  1.) 

Gray,  J.  This  action  is  in  trespass,  for  building  a  pier 
upon  certain  lands  under  water,  in  the  Great  South  bay ;  of 
which  the  plaintiff,  the  town  of  Brookhaven,  is  seized  in  fee, 
under  crown  grants  made  by  royal  governors  in  the  years 
1666,  1686  and  1693.  The  appellant  Smith  is  the  owner  of  a 
piece  of  upland,  bounded  on  high  water  mark,  by  title  derived 
under  a  crown  grant  made  to  William  NicoU  in  1697.  From 
this  upland  a  pier,  built  upon  piles,  extended  for  about  150 
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feet  into  and  over  the  waters  of  the  bay ;  which  was  owned 
and  used  by  Smith  and  the  other  defendants  for  their  greater 
convenience  and   facility  in   entering  and  in  leaving  their 
pleasure  boats.     Post,  who  is  joined  witli  the  town  as  a  party 
plaintiff,  is  its  lessee.     I  understand  that  the  plaintiffs  con- 
ceded that  the  dock,  or  pier,  was  suitable  enough  for  the  pur- 
pose and,  regarded,   merely,  as  a  structure,  unobjectionable, 
and  that  their  contention  is  that,  without  their  consent,  the 
defendants  could  not  erect  and  maintain  it.     The  defendants 
claim  that,  in  erecting  the  pier,  they  have  but  lawfully  exer- 
cised such  rights  as  appertained  to  their  ownership  of  the 
upland  and  as  were  necessary,  in  order  to  gain  access  to  navi- 
gable waters.     The  question  has  been  considered  and  decided 
below  in  the  light  of  the  rule  of  the  common  law  of  England  ; 
as  the  same  was  at  the  time  of  the  grants  and  as  it  construed 
the  rights  of  a  riparian  owner.     It  was  lield  tliat  these  grants, 
having  been  confirmed  by  the  constitution  of  this  state,  con- 
stituted contracts,  the  obligations  of  which  the  state  cannot 
impair,  and  that,  therefore,  they  are  to  be  protected  to  the 
extent  that  they  would  have  been,  had  "  the  Sovereign  of 
Great  Britain  continued  the  owner  of  the  soil."     In  this  view 
the  riparian  owner  is  accorded  no  right,  in  the  absence  of  a 
license  therefor,  to  build  anything  below  high  water  mark 
and  "  has  no  higher  rights  than  those  of  the  General  Public." 
It  is  contended  upon  the  authorities,  and  with  reason,  that 
so  absolute  was  the  character  of  the  crown  proprietorship, 
if  the  owner  of  lands  in  England,  upon  the  tide  water  of  the 
sea,  or  of  navigable  rivers,  constructed  a  wharf,  or  a  dock, 
beyond  high  water  mark,  his   structure,  if  obstructing  the 
ptiblic  right  of  navigation,  or  the  jus  puhlicum^  could  be 
abated  as  a  nuisance ;  or  if  a  mere  intrusion  upon  the  jua 
privatum  of  the  sovereign,  as  a  purpresture,  it  was,  equally, 
subject  to  removal  at  the  pleasure  of  the  crown.     (See  Gould 
on  Watei-s,  sec.  167;  Ilale's   de  Portibus  Maris,  85;  Atttf, 
•  GeiiH  V.  Richards^  2  Anstr.  603 ;  Shively  v.  Bowlhy^  152 
U.S.  1.)     It  is  insisted  that  this  rigid  common-law  doctrine, 
upon  the  subject  of  a  riparian  owner's  rights,  should  control 
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our  present  decision  ;  notwithstanding  that  this  court  has,  in 
several  instances,  expressed,  and  quite  deliberately,  a  rule  of 
interpretation,  which  gives  a  practical  value,  or  utility,  to  the 
riparian  owner's  conceded  right  of  access  to  the  navigable 
part  of  the  body  of  water  in  front  of  his  upland.  I  cannot 
agree  that,  in  construing  these  grants  of  lands  under  the 
waters  of  the  bay,  we  are  bound  to  hold  with  the  doctrine  of 
the  common  law  of  England,  as  to  the  exclusive  nature  of  the 
grantee's  possession  and  as  to  his  right  to  restrict  the  enjoy- 
ment of  the  riparian  owner's  right  of  access.  The  evidence 
of  the  common  law,  so  far  as  it  has  not  been  declared  in  Eng- 
lish statutes,  we  find  in  decisions  of  Englisii  courts  rendered 
in  existing  controversies  and  those  decisions  will  be  given 
their  due  effect  here,  when  the  law  has  not  been  changed  by 
our  statutes;  unless  new  conditions,  or  a  different  public 
policy,  demand  that  the  rule  contended  for  be  modified  by 
our  courts  in  its  application.  Different  political  and  geo- 
graphical conditions  may  justify  modifications  and  whether 
common-law  rules  will  be  followed  strictly  by  our  courts  will, 
necessarily,  where  no  vested  rights  are  actually  concerned, 
depend  upon  the  extent  to  which  they  are  reasonable  and  in 
accord  with  our  public  policy  and  sentiment.  In  not  apply- 
ing, in  all  its  strictness,  the  common-law  doctrine,  as  declared 
by  the  English  courts,  this  court  has  only  interpreted  the  rule 
in  a  juster  and  more  equitable  sense  and  has  affected  no 
vested  rights.  That  the  town  of  Brookhaven,  under  its 
grants,  acquired  the  title  to  the  particular  lands  under 
water  of  the  bay  was  settled  by  the  decision  in  its  case 
against  Strong  (60  N.  Y.  56) ;  but  it  took  and  held  the 
thing  granted  in  its  corporate  political  capacity,  and  as  the 
representative  of  the  crown,  or  of  the  colonial  government,  fo 
be  administered  for  the  public  good.  {De  Lancey  v.  Piep- 
(jras^  138  N.  Y.  26.)  Upon  the  organization  of  the  state  gov- 
ernment, it  continued  to  hold  the  soil  of  the  bay  in  that 
.'•apacity,  and,  representatively,  for  the  benefit  of  the  membo^ 
of  the  community.  Whatever  its  rights  acquired  by  tUe 
grant,  they  were  and  are,  nevertheless,  subject  to  the  public 


1907-]  Town  of  Brookhaven  v.  Smith.  79 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

rights  of  navigation  and  to  riglits  of  access  of  riparian 
owners.  These  rights  have  ever  existed  and,  with  respect  to 
the  latter,  their  nature  and  extent,  wlien  brought  into  ques- 
tion in  this  state,  were  not  necessarily  to  be  measured  by  Eng- 
lish standards.  The  proprietary  riglits  of  the  town  were, 
and  they  must  continue  to  be,  subject  to  what,  under  the  cir- 
cumstances, is  decided  to  be  a  reasonable  exercise  by  the  ripa- 
rian owner  of  his  right  of  access  to  the  navigable  waters 
of  the  bay.  The  argument  that  the  measure  of  the  right 
of  the  riparian  owner  to  the  use  of  the  foreshore,  or  land 
below  high-water  mark,  for  purposes  of  access  to  the  bay, 
must  be  ascertained  by  reference  to  what  was  the  rule  at 
common  law,  at  the  time  of  the  grants,  in  my  opinion,  is 
unsound.  The  adoption  by  the  people  of  this  state  of  such 
parts  of  the  common  law,  as  were  in  force  on  the  20th  day  of 
April,  1777,  does  not  compel  us  to  incorporate  into  our 
system  of  jurisprudence  principles,  which  are  inapplicable  to 
our  circumstances  and  which  are  inconsistent  with  our  notions 
of  what  a  just  consideration  of  those  circumstances  demands. 
The  common  law  of  England,  upon  the  subject  of  the  rights  of 
riparian  owners,  has  but  an  imperfect  application  to  the  situ- 
ation in  a  state  like  this,  with  its  numerous  large  navigable 
bodies  of  waters,  in  bays,  rivers  and  inland  lakes.  (See  Brown 
V.  Scofieldj  8  Barb.  239;  People  ex  rel,  Loomia  v.  Cwaal 
Appraisers^  33  N.  Y.  461.)  To  borrow  the  language  of  Judge 
Bkonson,  in  his  opinion  in  Starr  v.  Child^  (20  Wend.  149), 
"  no  doctrine  is  lietter  settled  than  that  such  portions  of  the 
law  of  England,  as  are  not  adapted  to  our  condition,  form  no 
part  of  the  law  of  this  state."  Such  as  were  inconsistent  with 
the  spirit  of  our  institutions,  or  had  special  reference  to  the 
physical  conditions  of  a  country  widely  differing  from  our 
own,  never  became  a  part  of  our  law,  upon  the  organization  of 
this  state.  {Lowher  v.  WelU^  13  How.  Pr.  456  ;  People  ex  r'el, 
Loomis  v.  Canal  Appraisers^  supra.)  We  have  but  to  con- 
sider the  position  of  Great  Britain,  as  an  island,  with  short 
rivers, 'pa vigable  only  as  far  as  the  tide  flowii  and  ebbs,  and  a 
reason  for  the  rigidity  of  the  rule  early  asserted  as  to  the  extent 
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of  the  rights  attaching  to  riparian  ownership  may  appear,  in 
the  apprehension  of  the  "  straitening  of  the  port  by  building 
too  far  into  the  water."  (From  Hale's  de  Portibus  Maris.) 
Our  position  is  different,  physically  and  governmentally. 

The  jus  privatum  of  the  crown,  by  which  the  English 
king  was  deemed  to  own  the  soil  of  the  sea  and  of  navigable 
rivers,  in  his  own  right,  rather  than  as  a  sovereign  holding  it 
in  trust  for  his  people,  however  applicable  to  tlie  conditions 
in  Great  Britain,  were  totally  inapplicable  to  the  situation  of 
the  colonists  of  this  country.  In  Gould  on  Waters,  the 
author  remarks,  as  to  this,  that  "  there  is  no  evidence  that  the 
ju8 privatum  *  *  *  was  ever  asserted  in  the  colony  as 
the  right  of  the  Crown,  or  tlmt  it  has,  until  recently,  been 
claimed  by  the  States ;  but  there  is,  on  the  contrary,  in  my 
opiinion,  the  strongest  evidence  that  this  right  has  been  aban- 
doned to  the  proprietors  of  the  land  from  the  first  settlement 
of  the  province  and  exercised  by  them  to  the  present  day,  so 
as  to  have  become  a  common  right  and  thus  the  common  law." 

(3d  ed.  sec.  32). 

I  may  observe,  in  passing,  that  in  England  the  common- 
law  rule,  which  left  the  riparian  owner  without  atiy  remedy, 
when  his  right  of  access  was  destroyed  by  public  works,  has 
been  modified,  within  recent  years.  (See  Buccleiich  v. 
Metrop.  B'd  of  Works,  L.  R  [5  Eng.  &  Ir.  App.]  418.) 

It  is  a  matter  of  general  observation,  of  which  judicial 
notice  may  wisely  be  taken,  that  riparian  owners  everywhere 
upon  the  numerous  navigable  bodies  of  waters  within  the  ter- 
ritorial limits  of  this  state  have  made  their  easement,  or  right 
of  access,  practical  and  available  by  the  construction  of  docks, 
piers,  or  wharfs,  and  have  done  so  without  interference 
by  the  state,  where  superior  public  rights  have  not  been 
obstructed.  These  interests  must  be  very  large  and  if  we 
shall  hold  with  the  English  common-law  doctrine,  that  they 
are  purprestures,  or  unlawful  encroachments  upon  the  pro- 
prietary rights  of  the  state,  as  would  follow,  if  we  affirm  this 
judgment,  and  that  they  are  removable  at  pleasure,  it  would 
result  in  causing  a  very  grave  loss.     Such  a  decision  would  be 
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to  ignore  what  lias  been   believed   to  be  a  common  right, 
within  nnmerons  adjudications  of  onr  courts. 

In  the  early  case  in  this  court  of  Gmdd  v.  Hudson  liiver 
H.  R.  Co.,  (6  K  T.  522),  it  was  held,  upon  the  authority  of 
Zans'ing  v.  Smith,  (8  Cow.  146),  that  a  riparian  owner  on  the 
Hudson  river  had  no  private  right,  or  property,  in  the  waters, 
or  in  the  shore,  between  high  and  low-water  mark.  In  that 
case  the  plaintiflE  sought  to  recover  compensation  from  the 
defendant ;  which,  pursuant  to  a  grant  from  the  legislature, 
had  constructed  its  railroad  along  the  shore  between  high  and 
low-water  mark  and,  thereby,  had  cut  off  his  communication 
with  the  river.  The  principle  of  that  decision,  as  bearing 
upon  the  authority  of  the  legislature  to  deprive  abutting  own- 
ers upon  streets  of  their  easements,  came  under  consideration 
in  the  case  of  Kane  v.  N.  Y.  Elev.  E.  It.  Co.,  (125  N.  Y. 
at  p.  184),  and  it  was  observed,  with  respect  to  the  case,  "  that 
it  has  been  frequently  criticised  and  cannot  be  regarded  as  a 
decisive  authority  upon  the  point  adjudged  therein."  Judge 
Andrkws  points  out  that  in  Lansing  v.  Smith,  upon  which  the 
Gould  case  was  decided,  the  particular  question  was  reserved 
by  the  chancellor.  In  Bumsey  v.  If.  Y.  &  N.  E.  It.  R.  Co.^ 
(133  N.  T.  79);  the  plaintiffs  sought  to  recover  damages  to 
their  uplands,  sustained  through  the  act  of  the  defendant  in 
cutting  off  their  access  to  the  river  by  the  construction  of  its 
roadbed  across  the  water  front.  The  decision  was  predicated 
upon  the  nature  and  extent  of  the  plaintiffs'  rights  as  "  ordi- 
nary riparian  owners  on  the  banks  of  navigable  rivers "  and 
held,  with  reference  to  the  Gould  case,  which  had  been  cited 
by  tlie  defendant  as  a  precedent,  as  in  the  Kane  Case,  {supra), 
that  it  was  not  to  be  followed.  The  language  of  the  opinion 
was  that  it  had  "  been  frequently  criticised  and  questioned  and, 
it  is  believed,  has  never  been  fully  acquiesced  in  by  the  courts, 
or  the  profession,  as  a  decisive  authority,  or  a  correct  exposi- 
tion of  the  law  respecting  the  rights  of  riparian  owners." 
The  rule,  as  it  had  been  enunciated  by  the  Supreme  Court  of 
the  United  States  in  the  case  of  Yates  v.  Milwaukee,  (10 
Wallace  497),  was  adopted  by  this  court  in  Rainseifs  case  as 
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correctly  expressing  the  right  of  a  riparian  owner ;  whether 
his  title  "  extends  beyond  the  dry  land  or  not,  he  is  certainly 
entitled  to  all  the  rights  of  a  riparian  proprietor,  whose  land 
is  bounded  by  a  navigable  stream,  and  among  these  rights  are 
access  to  the  navigable  part  of  the  river  from  the  front  of  his  lot, 
the  right  to  make  a  landing  wharf,  or  pier,  for  his  own  use  or  for 
the  use  of  the  public,  subject  to  such  general  rules  and  regulations 
as  the  legislature  may  see  proper  to  impose  for  the  protection 
of  the  rights  of  the  public."  Later,  this  doctrine,  so  explicitly 
asserted  in  the  Rumsey  Caae^  {8upra\  was  emphatically  reas- 
serted in  the  case  of  Saunders  v.  N,  Y,  G.  cfe  JI.  R.  R,  R. 
Co,,  (144  N.  T.  75,  87).  There  the  question  concerned  the 
rights  of  the  owners  of  lands  upon  the  Hudson  river  as 
against  the  defendant,  whose  railroad,  constructed  over  the 
foreshore,  cut  oflE  convenient  access  to  the  river,  and  it  was 
held  that  "what  these  rights  are  has  been  decided  in  the 
Rumsey  Case,  (133  N.  Y.  79).  *  *  *  They  embrace  the 
right  of  access  to  the  channel,  or  navigable  part  of  the  river, 
for  navigation,  fishing  and  such  other  uses  as  commonly  belong 
to  riparian  ownership,  the  right  to  make  a  landing  wharf  or 
pier  for  his  own  use,  or  for  that  of  the  public, .with  the  right 
of  passage  to  and  from  the  same  with  reasonable  safety  and 
convenience."  Quite  recently,  again,  in  the  case  of  Thousand 
Islands  Steamboat  Co.  v.  Visger,  (179  N.  Y.  206),  the  rule 
stated  in  the  Rumsey  Case,  {supra),  and  restated  in  the 
Saunders  Case,  {supra),  was  reasserted  with  respect  to  the 
rights  of  riparian  owners,  in  the  following  language :  *^  As 
riparian  owners,  Cornwall  and  Crossmon,  originally,  in  build- 
ing a  dock  out  into  the  river,  but  exercised  the  right  at  all 
times,  conceded  to  such  ownership.  The  proprietors  of  lands 
upon  navigable  waters  are  entitled  to  the  right  of  access  to 
the  navigable  part  of  the  river  and  to  the  right  to  make  a 
landing  wharf,  or  pier,  for  their  own  use,  or  for  the  use  of 
the  public,  subject  to  such  general  rules  and  regulations  as 
the  Legislature  may  see  proper  to  impose,"  (citing  3  Kent's 
Com.  451  and  the  Yates  and  Rumsey  cases). 

It  is  urged,  however,  with  respect  to  these  cases  that  the 
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particular  question  in  this  case  was  not  presented  in  either, 
namely :  the  right  to  construct  a  pier  into  the  river,  and, 
therefore,  that  what  was  said  in  the  opinions  should  not  be 
conclusive  upon  us  in  our  present  discussion.  While  it  may 
be  true  that  what  was  said,  as  to  the  measure,  or  substance, 
of  the  riparian  owner's  right  of  access  from  liis  upland  to 
the  navigable  body  of  water  in  front  of  it,  was  not  essential 
to  the  decision  of  the  precise  issue,  it  was,  nevertheless,  the 
deliberate  and  qareful  expression  of  an  opinion  as  to  that 
right  and  one  not  altogether  impertinent  to  the  decision  of 
the  particular  case.  As  establishing  the  rule  of  law  in  this 
state  upon  the  extent  of  a  riparian  owner's  right,  the  decision 
in  the  Bumsey  case  has  been  followed,  and  acted  upon,  by 
the  Appellate  Division  of  the  Supreme  Court,  in  at  least  three 
of  the  judicial  departments.  {City  of  BrooMyn  v.  Mackay^ 
13  App.  Div.  105;  Jenks  v.  Miller^  14  ib.  474;  People  ex 
rel,  Cornwall  v.  Woodruffs  30  ib.  43 ;  People  v.  Mouldy  37 
ib.  35 ;  Toi07i  of  North  Hempstead  v.  Grego7*y^  53  ib.  350 ; 
City  of  Buffalo  v.  i).,  Z.  cfe  W:Ji.  li,  Co,,  68  ib.  488.)  It 
was  recognized  by  the  Supreme  Court  of  the  United  States 
as  authoritative  in  this  state,  as  late  as  in  Scranton  v.  Wheeler, 
(179  U.  S.  141).  In  each  of  the  cases  in  the  Appellate  Divi- 
sion, the  question  of  the  substance  of  the  right  pertaining  to 
riparian  ownership  was  discussed  with  more  or  less  elaborate- 
ness and  the  opinion  in  the  Ruiasey  case  was  regarded  as 
stating  the  law  of  the  state  upon  the  subject  to  he  that  the 
right  of  access  comprehends  the  erection  of  a  pier,  or  wharf. 
In  City  of  Brooklyn  v.  Mackay,  {sttpra),  a  case  which  con- 
cerned the  right  to  construct  a  pier,  it  was  said  by  the  present 
chief  judge  of  this  court  that  "  the  foundation  of  the  argument 
by  the  appellants  is  the  assumption  that  a  pier  cannot  be  con- 
structed without  a  grant  from  the  state  of  the  land  under 
water  upon  which  it  rests.  This  probably  was  the  law  in  this 
State  under  Gould y,  IL  B.  B,  B.  Co.  {supi^a) ;  but,  since  the 
decision  in  the  case  of  Biimsey  v.  N,  Y.  cfe  N,  E.  B,  B.  Co., 
(supra),  it  no  longer  obtains."  -In  Jenks  v.  Millei',  {a^ipra), 
Judge  CuLLEN,  again,  referring  to  the  fact  that  under  the 
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English  law  the  right  of  access  cf  a  riparian  owner  did  not 
include  the  right  to  erect  a  pier,  or  other  structure  in  the 
water,  without  the  consent  of  the  crown,  said:  "In  this 
country  it  lias  generally  been  held  that  the  upland  owner  has 
the  additional  right  of  constructing  a  proper  pier,  or  landing 
for  the  use  of  himself  and  the  public,  subject  to  the  general 
regulations  prescribed  by  the  State  or  the  United  States, 
{Yates  V.  Milwaukee^  10  Wall.  497),  and,  since  the  decision 
in  liumsey  v.  N,  Y,  cfe  N,  E,  H,  R,  Co.y  (supra),  that  is  the 
rule  in  this  State."  In  People  v.  Mouldy  {supra),  it  was 
sought  to  remove  a  wharf  in  the  Hudson  river,  which  the 
defendant  had  constructed,  upon  the  ground  that  though 
neither  a  nuisance,  nor  an  obstruction  to  navigation,  it  was  a 
purpresture.  The  opinion  of  Judge  Putnam  reviews  this 
question  most  elaborately  and  reaches  the  conclusion  that  the 
defendant  had  but  exercised  his  right  of  access  to  the  navigable 
portion  of  the  river  and  "  had  only  done  what  was  necessary 
to  be  done  to  obtain  the  benefit  of  his  easement  —  what  the 
authorities  determine  he  had  a  legal  right  to  do  —  without 
creating  a  nuisance,"  when  he  bnilt  his  wharf  in  the  shoal 
water  near  the  shore,  without  obtaining  a  grant  from  the  state. 
The  case  of  PeopU  v.  Vanderhilt,  (26  N.  Y.  287  and  23  ib. 
396),  to  which  reference  is  made,  is  not  in  point;  for  there 
the  structure  erected  by  the  defendant  was  a  crib,  with  the 
superstructure  of  a  pier,  erected  beyond  the  pier  line  of  the 
city  of  New  York,  as  established  by  law,  and  it  was  held  to 
be  a  public  nuisance.  The  case  of  Hedges^  v.  West  Shore 
li.  li.  Co.,  (150  N.  Y.  150),  was  altogether  different  in  its 
facts.  The  plaintiff  in  that  case  had  claimed  the  right  to 
interfere  with  tlie  bed  of  the  Hudson  river,  by  digging  a 
canal  outside  of  the  limits  of  his  grant  and  thus  changed  the 
natural  situation.  That  portion  of  the  opinion,  which  is  relied 
upon  as  limiting  the  riparian  owner's  easement,  or  right  of 
access,  must  be  read  in  connection  with  what  the  plaintiff  was 
undertaking  in  the  maintenance  of  an  artificially  deep  chan- 
nel in  tlie  bed  of  tlie  stream,  from  his  business  plant  out  into 
the  river.     The  liumsey  and  Saunders   Cases,  {supra),  are 
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cited  in  the  opinion,  (wliich  was  delivered  by  the  same  judge, 
who  spoke  for  the  court  in  those  cases),  as  establishing  the 
nature  of  the  rights  of  a  riparian  owner,  (p.  156.)  The 
cases  of  Sctge  v.  Mayor^  etc.^of  N.  Y,^  (154  N.  Y.  61),  and  of 
Matter  of  City  of  If ew  York^  (168  ib.  134),  did  not  contain  the 
question  now  before  us ;  but  I  find  no  diificulty  in  harmoniz- 
ing what  was  said  in  eacli  of  tlie  two  cases,  witli  respect  to 
the  riglits  of  owners  of  land  bounded  upon  a  navigable  river, 
with  the  rule  as  stated  in  the  liumsey  and  later  cases,  to 
which  I  have  referred.  It  was  said  by  Judge  Vann  in  the 
Sage  case  and,  in  substance,  repeated  by  Judge  Werner  in  the 
other  case,  that  such  ownera  were  entitled  "  to  certain  valu- 
able privileges  or  easements,  including  the  right  of  access  to 
the  navigable  part  of  the  river  in  front,  for  the  purpose  of 
loading  and  unloading  boats,  drawing  nets  and  the  like,"  and 
the  Rmnsey  and  Saunders  cases  were  cited.  It  would  seem 
quite  just  and  quite  logical  to  read  the  language  as  intending 
that  whatever  might  be  held  to  l>e  necessary  to  the  practical 
enjoyment  of  the  right  of  access  for  such  purposes  would,  of 
coui-se,  be  comprehended. 

In  Shively  v.  Bowlhy^  (152  IT.  S.  1),  to  which  our  attention 
is,  especially,  drawn,  the  question  concerned  the  title  to  lands 
below  high- water  mark  upon  the  Columbia  river  in  the  state 
of  Oregon  ;  which  had  been  acquired  by  the  plaintiffs  in 
error,  while  Oregon  was  yet  a  territory,  from  the  United 
States  and  upon  which  the  defendants  in  error  had  built  a 
wharf,  under  deeds  to  them  from  the  state  of  the  tide  lands. 
The  opinion  reviews,  at  great  length,  the  authorities  and 
reaches  the  conclusion  that  the  title,  which,  by  the  common 
law  of  England,  was  in  the  king  to  the  soil  of  the  sea,  or  of 
its  arras,  below  high-water  mark,  had  vested  in  the  several 
states  of  the  Union,  subject  to  the  rights  surrendered  by  the 
Constitution  to  the  United  States.  As  by  the  common  law, 
no  one  could  erect  a  building,  or  wharf,  upon  the  land  below 
high-water  mark,  without  a  license,  it  followed,  as  the  com- 
mon-law rule  of  England  upon  the  subject  had  become  the 
law  of  the  colonies  and  states  of  this  country,  except  so  far  as 
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modified  hy  laws,  or  usages,  and  had  been  declared  by  the 
Supreme  Court  of  Oregon  to  govern  the  righte  in  that  state 
of  upland  proprietors,  that  the  state,  under  the  decision  of  its 
court,  had  the  right  to  sell  the  lands  under  water  free  of  any 
right  in  the  proprietor  of  the  upland.  It  was  held  that  the 
law  of  Oregon,  "  as  enacted  by  its  legislature  and  declared  by 
its  highest  court,"  governed  the  case.  It  was  pointed  out  in 
the  opinion  that  the  law  of  Oregon  had  followed  the  law  as 
it  had  been  declared  in  New  York  in  Gould  v.  Hudson  li.  B. 
R.  Co,^  {8upra\  and  it  was,  also,  observed  that  the  case  had 
been  overruled  and  a  different  doctrine  declared  in  later  cases 
in  this  court ;  citing  Kane  v.  N.  Y.  Elsv.  li,  R.  Co.  and  Rumf 
aey  v.  N.  T.  <&  JW  K  R,  R.  Co.  {supra).  The  Shively  case 
declares  the  common-law  rule  upon  this  subject,  as  established 
in  Great  Britain  by  the  decisions  of  the  courts  of  that  coun- 
try, and  with  great  clearness ;  but  it  is  not,  of  course,  obli- 
gatory upon  this  court  to  adopt  such  a  rule  in  the  decision  of 
this  ease.  The  Federal  Supreme  Court,  in  its  decision, 
explicitly,  held  itself  bound  by  the  law  of  Oregon,  as  it  had 
been  declared  by  statute  and  by  decisions  in  the  state  court. 
It  was,  moreover,  recognized  that  the  question  was  one  which 
was  for  each  state  to  settle ;  or,  as  it  was  said,  "  each  State 
has  dealt  with  the  lands  under  the  tide  waters  within  its 
bord-ers  according  to  its  own  views  of  justice  and  policy." 

The  interpretation,  which,  as  I  have  shown,  has  been  given 
by  the  courts  of  tliis  state  to  the  riparian  owner's  easement, 
or  riglit  of  access,  is  justified  in  reason,  is  opposed  to  no  stat- 
ute and  accords  better  with  the  circumstaTices,  under  which  in 
this  country  such  rights  are  possessed.  This  broader  view 
finds  some  justification  in  the  peculiar  nature  of  our  political 
institutions.  In  our  democratic  form  of  government,  the 
residuary  sovereignty  not  granted  to  the  departments  and 
offices  of  the  government  is  in  the  people  of  the  state.  The 
residuary  ownership  of  all  property  held  hy  the  state  is  in  the 
people  of  the  state  and  may  not  the  accustomed  exercise  by 
property  owners  of  some  incidental  rights  with  respect  to  it, 
as  in  the  use  of  the  soil  of  navigable  arms  of  the  sea,  or  rivers, 
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for  the  support  of  piers  and  docks,  become  a  common  right 
and,  as  it  has*  been  suggested  before,  the  common  law  of  the 
state  ?     I  think  so. 

The  right  of  access  is  conceded  to  be  a  valuable  one  and, 
unless  the  foreshore  has  been  appropriated  by  the  general 
government  to  some  superior,  and  lawful,  public  nse,  as  for 
example,  by  grant  to  a  municipality,  or  for  navigation  pur- 
]X)ses,  it  is  entitled  to  the  protection  of  the  law.  It  has  recog- 
nition in  the  statutory  provisions  which  confer  upon  the 
owner  of  the  upland  the  primary  right  to  a  grant  of  the  land 
under  water.  It  is  not  objected  that  these  defendants  have 
erected  a  nuisance,  in  itself,  or  in  some  obstruction  to  public 
navigation.  If  it  were  tliat,  the  exercise  of  the  right  would 
be  unreasonable ;  for  such  ownership  is  qualified  and  is  subordi- 
nate to  the  public  right  of  navigation,  and  must  be  subject  to 
such  rules  as  the  legislature  may  impose  for  the  protection  of 
the  public  rights  in  the  navigable  waters.  The  courts  of  this 
state  have  been  careful,  in  all  cases,  while  sustaining  the  rights 
of  the  riparian  owner,  to  declare  them  subordinate  to  the 
exercise  of  the  power  of  the  legislature,  or  of  the  Congress, 
for  the  improvement  of  navigation,  or  for  the  regulation  of 
commerce.  They  must  yield  to  the  demands  of  public  com- 
mercial necessities.  This  structure  is  conceded  to  be  proper 
enough  for  the  purpose  intended  by  the  defendants  and  it 
is  no  appropriation  of  the  land  under  water ;  other  than  as 
the  soil  is  used  to  hold  the  piles.  Tlie  defendants  have, 
simply,  made  their  right  of  access  practical.  It  is  a  general 
rule  that  when  the  use  of  a  thing  is  granted,  everything  is 
granted  by  which  the  grantee  may  enjoy  such  use.  By 
analogy,  we  may  reason  that  the  riparian  owner's  right  of 
access  to  the  navigable  waters  in  front  of  his  upland  compre- 
hends, necessarily  and  justly,  whatever  is  needed  for  the 
complete  and  innocent  enjoyment  of  that  right. 

So  I  conclude  that  the  question  is  not  what  was  the  com- 
mon-law doctrine  concerning  a  riparian  owner's  right  in  the 
foreshore,  or  tideway  ;  but  what  that  right  has  been  construed 
to  mean  by  the  courts  of  this  state.    The  town  of  Brookhaven 
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acquired  its  title  under  the  royal  grants ;  but  it  holds  it  in 
trust  for  the  members  of  the  community  and,  if  we  adinH 
that  the  plaintiflE,  Post,  as  its  lessee,  took  exclusive  rights 
under  its  lease,  they  cannot  avail  to  abrogate,  or  to  destroy,  a 
right,  which  apj)ertained  to  a  riparian  ownership,  to  make 
available  the  easement,  or  right  of  access,  by  the  construction 
of  a  landing  pier,  or  wharf. 

For  these  reasons,  I  advise  that  the  judgment  below  be 
reversed  and,  as  the  controversy  does  not  depend  upon  the 
facts,  that  the  complaint  be  dismissed;  with  costs  to  the 
appellants  in  all  the  courts. 

HisoocK,  J.  (dissenting).  I  am  unable  to  concur  in  the 
conclusions  reached  by  a  majority  of  my  associates. 

The  facts  involved  are  simple  and  not  in  dispute.  The 
plaintiflF,  the  town  of  Brookhaven,  obtained  title  in  fee  to  the 
shore  in  question  below  high-water  mark,  under  three  grants 
made  in  behalf  of  the  king,  and  dated  respectively  1666, 
1686  and  1693.     The  respondent  Post  is  its  lessee. 

Four  years  after  the  last  grant  above  mentioned,  one  of  a 
similar  nature  was  made  to  William  NiclioU  under  which  the 
appellant  Smith  has  derived  title  to  a  small  piece  of  land 
abutting  on  the  shore  at  high-tide  mark,  and  the  other  defend- 
ants respectively  to  other  spiall  parcels. 

These  royal  grants  are  amongst  those  which  were  subse- 
quently confirmed  by  our  Constitution  (Art.  1,  sec.  17),  and 
are  entitled  to  full  recognition  and  credit.  They  are  the 
foundations  upon  which  must  rest  the  rights  of  the  respective 
parties. 

From  the  abutting  upland  above  mentioned,  appellants 
have  built  a  dock  out  over  the  lands  granted  to  the  town  into 
the  water  for  a  distance  of  about  150  feet.  We  are  justified 
in  construing  the  stipulation  of  the  parties  to  be  that  this  dock 
is  not  objectionable  in  its  form  or  size  if  there  was  a  right  to 
build  one  at  all,  and  this  action,  therefore,  cannot  be  main- 
tained on  the  theory  that  it  is  such  an  obstruction  to  the  rights 
of  the  public  as  to  be  a  nuisance  ^er  se. 
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There  are  no  special  clauses  or  circn instances  found  in  or 
connected  with  tlie  original  grants  or  the  subsequent  convey- 
ances thereunder  which  enlarge  or  restrict  the  rights  of  the 
litigants  under  such  grants  as  determined  by  the  geneml  rules 
of  law  applicable  thereto.     It  is  not  urged  by  the  appellants 
that  there  was  in  the  grant  to  the  respondents  any  express 
reservation  of  the  wharfing  privilege  which  they  are  claiming. 
Upon  the  other  hand,  the  respondents  do  not  claim  that  the 
grant  to  them  of  the  tideway  by  the  crown  while  it  still  owned 
the  upland  impliedly  cut  off  any  easements  ordinarily  appurte- 
nant to  such  upland,  but  upon  this  appeal  they  expressly  con- 
cede to  the  owners  of  the  latter  the  right  of  access  to  the  water 
without  a  pier.     Neither  is  there  any  evidence  or  claim  that  in 
New  York  as  in  other  colonies  and  states  any  ordinances  or 
statutes  were  or  have  been  passed  or  any  recognized  custom  or 
usage  developed  changing  the  general  principles  of  law  upon 
the  subject  and  giving  to  the  upland  owner  greater  rights  than 
naturally  prevailed.     Whatever  evidence  there  is  of  usage  tends 
to  support  the  respondents'  position,  because  it  shows  that  for 
many  years  upland   ownere  have  been  accustomed  to  take 
leases  from  the  town  of  rights  over  and  beyoud  the  tideway. 
Those  general  principles  by  which  the  rights  of  the  parties 
thus  are  to  be  measured,  of  course,  are  to  be  found  embodied 
in  the  common  law  as  it  existed  in  England  at  and  prior  to 
the  dates  of  the  grants  and  as  it  had  been  by  the  colonists 
brought   to   and   adopted  in   this  country.     (Const,   art.   1, 
sect.  16.)     For  it  is  well  settled  that  such  grants  were  in  the 
nature  of  contracts  which  are  to  be  construed  and  interpreted 
in  the  light  of  the  law  as  it  prevailed  when  they  were  made. 
(Fletcher  v.  Peck,  6  Cranch,  87,  137  ;  Da7iolds  v.  State  of 
N,  Y.y  89  N.  Y.  36,  45 ;  PeojpU  ex  rel,  Howell  v.  Jesaup, 
160  N.  Y.   249,  261  ;    Von  Hoffman  v.  City  of  Quinty,  4 
Wall.  635 ;  Pritchard  v.  Norton,  106  U.  S.    124,  132-3 ; 
Barnitz  v.  Beverly,  163  U.  S.  118,  125.) 

Therefore,  this  interesting  controversy  seems  to  narrow  to  the 
question  what,  under  the  common  law,  were  the  riparian  rights 
of  an  upland  owner  abutting  upon  tide  water  as  against  the  pro- 
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prietorof  tlie  soil  below  liigli- water  mark  at  tlie  time  the  grants 
were  made  tliroii^li  whicli  the  parties  liere  derive  title,  or,  to 
make  the  issue  still  more  restricted,  did  that  law  accord  to  such 
upland  owner  the  right  to  build  a  wharf  -over  the  soil  of  the 
other? 

This  problem  must  necessarily  be  determined  by  reference 
to  those  authorities  which  have  interpreted  and  defined  such 
law,  and  which  are  either  controlling  upon  us  or  proper 
guides  for  us  in  our  examination.  Their  declarations  must 
be  accepted  as  establishing  the  fact  that  this  ancient  law  did 
or  did  not  permit  the  privilege  here  claimed  by  appellant?, 
and  their  review  at  considerable  length  becomes  essential 
even  though  it  may  seem  tedious. 

Before  proceeding  to  a  consideration  of  the  authorities,  it 
may  be  well  to  call  to  mind  some  of  the  general  features  anl 
principles  which  characterize  the  ownership  of  the  soil  undt  r 
navigable  waters,  and  which  may  be  of  assistance  in  fully 
appreciating  what  is  said  in  some  of  the  decisions. 

By  the  common  law,  both  the  title  and  the  dominion  of  the 
sea  and  all  rivers  and  arms  of  the  sea  where  the  tide  ebbed 
and  flowed  and  of  all  the  lands  below  high-water  mark  within 
the  jurisdiction  of  the  crown  of  England  were  in  the  king, 
but  he  held  this  title  and  dominion  in  a  two-fold  capacity. 
He  had  dominion  thereof  as  the  representative  of  the  nation 
and  for  the  public  benefit  to  be  derived  from  the  use  and 
enjoyment  of  navigable  waters.  This  was  the  jus  publicum 
which  he  could  not  personally  or  by  grant  impair  or  cut  off. 
The  jus  j)ri  oat  Hi  fi  which  the  king  enjoyed  through  title  to 
such  lands  as  of  waste  and  unoccupied  lands  belonged  to  him 
as  sovereign  and  proprietor.  It  was  a  property  right  and  the 
title  and  right  which  he  enjoyed  in  this  capacity  he  could  bj 
virt^ie  of  his  proprietary  interest  convey  to  a  private  individual, 
but  always  subject  to  the  rights  and  privileges  of  the  people 
at  large  comprehended  within  the  definition  jus  puhlicum, 
{Shhehj  V.  Bowlby,  152  U.  S.  11 ;  Peojde  v.  N,  T.  ik  S.  I. 
Ferry  Co.,  68  N.  Y.  71 ;  Martin  v.  Waddell,  16  Peters,  367, 
411-13 ;  People  v.  Vanderiilt,  26  N.  Y.  287, 292-3.) 
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Upon  the  settlement  of  the  colonies  the  rights  held  by  the 
crown  passed  to  the  grantees  in  the  royal  charters  m  trust 
for  the  communities  to  be  established,  and  after  the  American 
revolution,  charged  with  a  like  trust,  they  were  vested  in 
the  original  states  within  their  respective  borders  subject 
to  the  rights  surrendered  by  the  Constitution  of  the  United 
States.  {Shively  v.  Bowlhy,  152  U.  S.  57.)  These  two 
classes  of  rights,  public  and  proprietary,  afforded  opportu- 
nity for  two  classes  of  wrongs.  An  unauthorized  obstruction, 
injuring  the  ju8  ptibUcum  by  impeding  or  in  any  jnanner 
interfering  with  the  common  right  of  the  public  to  navigate 
and  use  the  waters  was  and  is  a  nuisance  and  to  be  abated  as 
such.  A  purpresture  relates,  on  the  contrary,  to  the  jus 
privatum.  It  was  and  is  an  invasion  of  the  right  of  property 
in  the  soil  while  held  by  the  king  or  the  people.  It  might  or 
might  not  also  be  a  nuisance.  {People  v.  Vanderbilt,  26  N.  Y. 
287,  293.)  Where,  therefore,  we  iind  a  decision  uphold- 
ing the  removal  of  a  dock  or  similar  structure  over  soil 
below  high-tide  water  not  as  a  nuisance  but  as  a  purpresture, 
such  decision  becomes  of  importance  as  defining  tlic  rights  of 
a  proprietary  owner  as  distinguished  from  the  public  right  of 
navigation.  It  could  be  abated  and  removed  at  the  suit  of 
the  attorney-general  in  England  and  by  the  people  in  this 
state,  whether  a  nuisance  or  not.  Being  an  encroachment 
upon  the  soil  of  the  sovereign,  like  trespass  upon  the  soil  of  a 
private  individual,  it  would  support  an  action  irrespective  of 
any  damage  which  might  accrue.  {People  v.  Vanderbilt, 
supra.) 

Proceeding  to  the  authorities,  I  shall  refer  first  to  some  of 
the  English  ones  which  have  been  called  to  our  attention  and 
which  seem  to  establish  that  in  England  the  common  law 
forbade  the  owner  of  the  upland  to  construct  a  pier  or  wharf 
over  the  soil  below  high-water  mark. 

Johnson  v.  Barrett,  decided  in  1647,  is  reported  in  Aleyn's 
3  King's  Bench  Reports,  at  page  10,  as  follows :  "  In  an  action 
of  trespass  for  carrying  away  soil  and  timber,  &c.  Upon 
trial  at  the  bar,  the  question  arose  upon   a  key  that  was 
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erected  in  Yarmouth,  and  destroyed  by  tlie  bailiflE  and  bur- 
gesses of  the  town,  and  Roll  said  that  if  it  were  erected 
bL'tween  high-water  mark  and  low-water  mark,  then  it 
l)elonged  to  him  who  had  the  land  adjoining,  but  Hale  earn- 
estly affirmed  the  contrary,  viz.:  tliat  it  belonged  to  the  King 
of  common  right ;  but  it  was  clearly  agreed  that  if  it  were 
erected  beneath  the  low-water  mark,  then  it  belonged  to  the 
King."  Here  there  was  no  question  raised  of  any  impediment 
to  navigation. 

Lord  Hale  died  in  1G76.  His  treatise,  De  Poi-tibus  Maris, 
is  a  leading  authority  and  is  found  in  Hargreave's  Law  Tracts, 
and  at  page  85,  in  a  list  of  nuisances,  contains  the  following: 
"  The  straightening  of  the  port  by  building  too  far  into  the 
water,  where  ships  or  vessels  miglit  have  formerly  ridden ; 
for  it  is  to  be  observed  that  nuisance  or  not  nuisance  in  such 
case  is  a  question  of  fact.  It  is  not,  therefore,  every  building 
below  the  high-water  mark,  nor  every  building  below  the  low- 
water  mark,  is  ipso  facto  in  law  a  nuisance.  For  that  would 
destroy  all  the  keys  that  are  in  all  the  ports  of  England. 
*  *  *  Indeed,  where  the  soil  is  the  King's  the  building 
below  the  high-water  mark  is  a  purpresture,  an  encroachment, 
and  intrusion  upon  the  King's  soil,  which  he  may  either 
demolish  or  seize  or  arent  at  his  pleasure;  but  it  is  not  ijp%o 
facto  a  common  nuisance,  unless,  indeed,  it  be  a  damage  to 
the  port  and  navigation." 

In  Attorney- General  v.  Richards  (2  Anstr.  [1795]  603), 
which  was  an  action  to  abate  a  wharf,  the  court  held  that  it 
was  immaterial  whether  or  not  the  wharf  was  an  actual  nui- 
sance, it  was  a  pui*])resture  and  could,  therefore,  be  abated. 
(See,  also.  Attorney- General  v.  PMlpot^  nowhere  reported, 
but.  cited  in  last  above  case.) 

Parmeter  v.  Gihhs  (10  Price,  412)  was  decided  in  the 
House  of  Lords  in  1822.  The  riparian  owner  had  built  a 
wharf  between  high  and  low-water  mark  and  the  crown 
brought  a  bill  to  abate  and  remove  it.  Two  points  were 
raised  by  the  defense  :  First^  that  the  defendant  had  title  to 
the  land  under  a  royal  grant.     Second^  that  tlie  erections  were 
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no  impediment  to  navigation.  The  first  point  liaving  been 
decided  against  the  defendant,  the  court  declined  to  consider 
the  second  one,  liolding  that  upon  that  ground  the  judgment 
ought  to  be  affirmed. 

Gould  on  Waters  (Sec.  167)  states  the  common  law  of  Eng- 
land as  not  securing  to  the  owner  of  abutting  lands  tlie  right 
to  extend  wharves  beyond  higli-water  mark  of  tide  waters. 

When  we  pass  to  the  consideration  of  decisions  in  the  dif- 
ferent courts  of  the  United  States,  it  is,  of  course,  to  be  borne 
in  mind  that  the  rule  of  common  law  as  laid  down  in  England 
has  been  affected  in  various  states  by  legislation  or  usage,  and 
that,  therefore,  a  decision  relating  to  this  riglit  in  one  state 
would  not  necessarily  be  an  authority  upon  the  same  question 
arising  in  a  different  one.  When,  however,  we  find  a  decision 
based  upon  the  common  law  as  it  existed  prior  to  April  19, 
1775,  as  of  which  date  we  incorporated  the  principles  of  that 
law  into  the  law  of  tliis  state,  or  an  opinion  pertinently  dis- 
cussing and  defining  the  common  law  as  it  then  existed,  such 
decision  or  discussion  becomes  a  proper  authority  by  which  to 
shape  our  course  in  the  present  case.  I  think  that  the  clear 
weight  of  such  authorities  is  against  the  right  of  the  upland 
owner  to  wharf  out  over  the  tideway  and  adjoining  soil.  It 
is  not  practicable  to  review  all  of  the  judicial  literature  bear- 
ing upon  this  subject,  and  I  shall  refer  only  to  a  few  of  the 
utterances  of  courts  outside  of  this  state  which  unquestionably 
are  entitled  to  much  respect. 

In  Weher  v.  Harbor  Commissioners  (18  Wall.  57)  the  plain- 
tiff filed  a  bill  against  the  defendants  to  compel  them  to  abate 
and  remove  certain  erections  made  by  them  on  the  water 
front  of  San  Francisco,  which  he  alleged  interfered  with  a 
wharf  rightfully  put  there  by  him.  His  rights  depended 
upon  certain  acts  of  the  legislature  of  the  state  giving  to  the 
city  of  San  Francisco  rights  in  portions  of  the  lands  covered 
by  the  tide  waters  of  the  bay  of  San  Francisco  in  front  of  the 
city,  and  a  subsequent  grant  by  the  city  to  Weber's  prede- 
cessors of  its  title  to  certain  lots.  The  discussion  involved  a 
consideration  of  what  plaintiff's  rights  would  have  been  in 
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tlie  absence  of  legislation  or  usage,  and  Mr.  Justice  Field, 
after  referring  to  the  case  of  Yates  v.  Milwaukee  (10  Wall. 
497)  as  applying  the  correct  doctrine  to  the  facts  there 
involved,  said :  "  Nor  is  it  necessary  to  controvert  the  propo- 
sition that  in  several  of  the  states  by  general  legislation  or 
immemorial  usage  the  proprietor  whose  land  is  bounded  by 
the  shore  of  the  sea  or  of  an  arm  of  the  sea  possesses  a  sim- 
ilar right  to  erect  a  wharf  or  pier  in  front  of  liis  land  extend- 
ing into  the  waters  tp  the  point  where  they  are  navigable. 
In  the  absence  of  such  legislation  or  usage,  however,  the 
common-law  rule  would  govern  the  rights  of  the  proprietor, 
at  least  in  those  states  where  the  common  law  obtains.  By 
that  law  the  title  to  the  shore  of  the  sea  and  of  the  arms  of 
the  sea  and  in  the  soils  under  tide  waters  is,  in  England,  in  the 
King,  and  in  this  country  in  the  State.  Any  erection  tliereon 
without  license  is,  therefore,  deemed  an  encroachment  upon 
the  property  of  the  sovereign,  or,  as  it  is  termed  in  the 
language  of  tlie  law,  a  purprestnre,  which  he  may  remove  at 
pleasure,  whether  it  tend  to  obstruct  navigation  or  otherwise." 

The  case  of  Shivelf/  v.  Bowlby  (152  U.  S.  [1893]  1)  con- 
tains a  most  elaborate  and  painstaking  discussion  of  the  law 
upon  this  question,  reviewing  with  much  detail  the  decisions 
of  the  different  states.  That  case  came  up  from  Oregon  and 
the  direct  question  involved  was  whether  a  donation  land 
claim  bounded  by  the  Columbia  river,  acquired  under  an  act 
of  Congress  while  Oregon  was  a  teiTitory,  passed  any  title  or 
right  in  lands  below  high-water  mark  as  against  a  subsequent 
grant  from  the  state  of  Oregon  pursuant  to  its  statutes.  The 
case  involved  a  consideration  of  the  common, law  upon  the 
question  here  under  discussion  as  it  existed  in  England  and 
was  adopted  in  this  country,  and  the  opinion  affirmed  each  of 
the  following  propositions : 

1.  In  England,  from  the  time  of  Lord  Hale,  it  has  been 
treated  as  settled  that  the  title  in  the  soil  of  the  sea,  or  arms  of 
the  sea,  below  ordinary  high-water  mark,  is  in  the  king,  except 
so  far  as  an  individual  or  corporation  has  acquired  rights  in  it 
by  express  grant  or  by  pi-escription  or  usage.     It  is  equally 
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well  settled  that  a  grant  from  the  sovereign  of  land  bounded 
by  the  sea,  or  by  any  navigable  tide  water,  does  not  pass  any 
title  below  high-water  mark,  unless  either  tlie  language  of  the 
grant  or  long  usage  under  it  clearly  indicates  that  such  was 
the  intention.  By  the  law  of  England  every  building  and 
wharf  erected  without  license  below  high-water  mark,  where 
the  soil  is  the  king's,  is  a  purprestnre,  and  may,  at  the  suit  of 
the  king,  either  be  demolished,  or  be  seized  and  rented  for 
his  benefit,  if  it  is  not  a  nuisance  to  navigation. 

2.  The  common  law  of  England  upon  this  subject,  at  the 
time  of  the  emigration  of  our  ancestors,  is  the  law  of  this 
country,  except  so  far  as  it  has  been  modified  by  the  charters, 
constitutions,  statutes  or  usages  of  the  several  colonies  and 
states,  or  by  the  Constitution  and  laws  of  the  United  States. 

3.  The  new  states  admitted  into  the  Union  since  the  adop- 
tion of  the  Constitution  have  the  same  rights  as  the  original 
states  in  the  tide  waters  and  in  the  land  below  the  high-water 
mark  within  their  respective  jurisdictions. 

4.  The  jurisprudence  of  Oregon  is  based  on  the  common 
law. 

And,  finally,  as  a  general  deduction  that  in  a  state  like 
Oregon  whore  there  was  no  special  legislation  or  usage,  the 
common-law  rule  enunciated  would  govern  the  rights  of  the 
upland  proprietor  and  he  would  not  be  entitled  to  wharf  out. 

In  Cohh  V.  Commissioners  of  Lincoln  Park  (202  111.  427) 
there  were  under  discussion  the  rights  of  an  upland  owner 
bordering  on  Lake  Michigan,  the  question  being  whether  such 
upland  owner  possessed  an  easement  permitting  him  to  build 
wharves  over  the  submerged  lands  in  front  of  him  in  order  to 
reach  the  navigable  water.  The  court,  in  a  carefully  prepared 
opinion,  assumed  the  rights  of  a  riparian  owner  upon  the  lake 
to  be  the  same  as  those  of  such  an  owner  fronting  upon  the 
sea.  It  decided  that  the  principles  of  common  law  which 
were  adopted  in  that  state  as  they  existed  prior  to  March  24, 
1606,  were  still  applicable,  there  being  no  statute  or  usage 
which  had  modified  such  law,  and  then  further  that  "A 
riparian  owner  had  no  right  to  build  any  structure  on  the  sub- 
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merged  lands  in  front  of  bis  own  lands  unless  lie  owned  such 
submerged  lands  or  had  a  license  to  do  so.  The  title  of  the 
owner  of  such  submerged  lands  is  not  burdened  with  an  ease- 
ment in  favor  of  the  owner  of  the  adjoining  upland  to  build 
wharves  out  to  navigable  water.  Such  being  the  common  law 
it  is  the  law  of  this  state  until  it  is  altered  by  the  legislature.'' 

In  Connecticut  the  well-recognized  right  of  the  upland 
owner  to  erect  wharves  is  predicated  upon  general,  immemorial 
usage  rather  than  upon  the  common  law.  {East  Haven  v. 
Hemingway^  7  Conn.  186,  203.) 

In  reviewing  the  decisions  of  our  own  state,  I  shall  refer 
first  to  those  which  are  in  harmony  with  the  English  and 
xVmerican  cases  already  cited,  and  then  I  shall  attempt  to 
analyze  both  the  Kew  York  cases  and  some  elsewhere  wherein 
something  has  been  said  which  the  appellants  regard  as 
sustaining  their  position. 

People  v.  Vanderhilt  (26  N.  Y.  287)  was  brought  to  restrain 
the  defendant  from  proceeding  to  the  erection  of  a  pier 
extending  into  the  North  river  and  to  compel  the  removal 
of  the  part  already  l)uilt  as  a  public  nuisance.  Upon  the 
trial,  the  defendant's  counsel  offered  to  prove  that  the  pra 
posed  pier  and  crib  were  not  and  would  not  be  when  com- 
pleted a  nuisance  or  interference  in  any  manner  with  the 
navigation  of  the  river.  The  trial  court  rejected  this  evi- 
dence, holding  that  if  the  pier  were  unauthorized  by  law,  it 
would  h^per  se  a  nuisance.  Upon  appeal  the  court  discussed 
the  rejection  of  this  evidence,  saying :  "  The  right  of  prop- 
erty in  the  soil  or  bed  of  a  navigable  river  or  arm  of  the  sea, 
and  the  right  to  use  the  waters  for  the  purposes  of  naviga- 
tion, are  entirel}'  separate  and  distinct.  The  first  of  these 
rights  is  by  the  common  law  \Q%\.eA  prima  fade  in  the  sov- 
ereign power.  *  *  *  The  second  is  a  right  common  to 
the  whole  people,  and  it  is  vested  in  the  public  at  large.  A 
purpresture  is  an  invasion  of  the  right  of  property  in  the  soil, 
while  the  same  remains  in  the  king  or  the  people.  A  nui- 
sance is  an  injury  to  i\\e jus  publicum^  or  common  right  of  the 
public  to  navigate  the  waters.     *     *     *     If  the  injury  com- 
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plained  of  be  a  purpresture,  it  may  be  abated  and  removed  at 
the  suit  of  the  Attorney-General  in  England,  and  of  course 
of  the  people  in  this  state,  whether  it  is  a  nuisance  or  not. 
*  *  *  Being  an  encroachment  upon  the  soil  of  a  sov- 
ereign, like  trespass  upon  the  soil  of  a  private  individual,  it 
will  support  an  action  irrespective  of  any  damage  which  may 
accrue.  But  where  the  action  is  to  remove  a  nuisance,  which 
is  not  a  purpresture,  a  nuisance  in  fact  must  in  all  cases  he 
shown  to  exist."  And  it  was  lield  that  the  structure  was  a 
purpresture  and  liable  to  removal  irrespective  of  whether  it 
was  or  was  not  a  nuisance. 

Sage  v.  Mayor ,  ete.^  of  New  York  (154  N.  Y.  61)  involved 
the  question  of  riparian  rights  possessed  by  an  owner  of  land 
bounded  on  the  Harlem  river,  which  is  a  navigable  stream 
where  the  tide  ebbs  and  flows.  Judge  Vann,  manifestly 
after  great  research,  discusses  most  thoroughly  the  origin  and 
extent  of  these  rights,  and  it  is  significant  that  after  doing 
this  in  defining  them  he  simply  enumerates  the  right  of 
access  to  the  navigable  part  of  the  river  in  front  of  the 
riparian  lands  for  the  purpose  of  loading  boats,  drawing  nets 
and  the  like,  and  does  not  anywhere  include  as  one  of  the 
privileges  or  easements  held  by  the  riparian  owner,  the  right 
to  wharf  out  into  the  stream. 

Hedges  v.  West  Shore  li.  R,  Co.  (150  K  Y.  150)  involved 
a  controversy  between  a  riparian  owner  upon  the  Hudson 
river  and  the  defendant,  which  had  built  its  road  upon  a 
structure  of  open  piling  below  high-water  mark  in  front  of 
his  premises  under  a  privilege  acquired  from  the  state,  leav- 
ing, however,  to  the  riparian  owner  suitable  and  reasonable 
means  of  access  to  the  channel.  The  extent  of  the  rights  of 
such  a  riparian  owner  were  necessarily  involved  and  fully 
discussed,  and  it  is  again  significant  that  there  is  not  included 
amongst  them,  but  rather  seems  to  be  excluded  from  them,  the 
right  to  wharf  out  into  the  stream,  which  right  would  almost. 
necessarily  have  been  interfered  with  by  the  railroad  struc- 
ture in  question.  The  substance  of  the  opinion  upon  this 
subject  is  fairly  expressed  by  that  portion  of  the  head  note 
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which  states  as  follows :  "  The  owner  of  uplands  bounded  by 
the  waters  of  a  tidal  river  has  a  natural  easement  or  right 
of  access  to  the  channel,  but  this  does  not  include  any  right 
arising  from  the  use  of  land  under  water  or  the  bed  of  the 
river,  below  high-water  mark." 

It  is  also  to  be  noted  that  the  opinion  in  this  case  was 
written  by  the  same  judge  whose  expressions  in  the  Jiumsey 
and  Saunders  cases,  hereafter  to  be  referred  to,  are  cited  by 
the  appellants  as  authority  for  their  contention  in  favor  of 
such  right  to  erect  a  wharf. 

Ifatter  of  City  of  New  York  (168  N.  Y.  134)  is  the 
so-called  "  Speedway  "  case,  where  the  city,  by  constructing  a 
roadway  along  the  Harlem  river,  had  destroyed  the  riparian 
rights  of  the  owners  of  uplands  abutting  on  that  river.  The 
case  naturally  called  for  a  consideration  of  what  those  rights 
were,  and  Judge  Werner,  in  a  most  careful  and  elaborate 
opinion,  defines  them  (page  143)  as  follows :  "  The  owner  of 
uplands  abutting  upon  a  navigable  river  where  the  tide  flows 
and  ebbs,  takes  title  only  to  high-water  mark.  While  he  does 
not  own  the  tideway,  or  the  lands  under  water  beyond  the 
same,  he  has  the  easement  of  passkge  and  the  transportation 
•f  merchandise,  to  and  fro,  between  the  navigable  water  and 
his  land ;  to  fish  and  draw  nets ;  to  land  boats  and  to  load  and 
unload  the  same."  There  is  no  suggestion  of  the  right  to 
construct  a  pier  or  wharf. 

The  cases  which  are  especially  relied  upon  by  the  appellants 
as  sustaining  their  position  directly  or  indirectly  rest  upon 
the  case  of  Tales  v.  Milwaukee  (10  Wall.  497).  Either  that 
decision  or  some  decision  expressly  based  upon  it  furnishes 
the  only  important  authority  for  the  doctrine  which  they 
invoke,  and  I  shall,  therefore,  consider  it  first.  It  was  said 
in  that  case :  "  But  whether  the  title  of  the  owner  of  such  a 
lot  extends  beyond  the  dry  land  or  not,  he  is  certainly  entitled 
to  the  rights  of  a  riparian  proprietor  whose  land  is  bounded 
by  a  navigable  stream  ;  and  among  those  rights  are  access  to 
the  navigable  part  of  the  river  from  the  front  of  his  lot,  the 
right  to  make  a  landing,  wharf  or  pier  for  his  own  use  or  for 
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the  use  of  the  public,  subject  to  such  general  rules  and  regu- 
lations as  the  legislature  may  see  proper  to  impose  for  tlie 
protection  of  the  rights  of  the  public,  whatever  those  may  be. 
This  proposition  1ms  been  decided  by  this  court  in  the  cases 
of  Duiton  V.  Strong  (1  Black,  25),  and  the  Railroad  Co,  v. 
Schurineir  (7  Wall.  272)."  This  case  related  to  rights  of  a 
riparian  owner  upon  an  inland  navigable  stream  and  not  upon 
water  where  the  tide  ebbed  and  flowed,  and  between  wliich 
kinds  of  water  a  distinction  has  at  times  been  drawn.  Fur- 
therujore,  the  only  question  involved  was  whether  the  common 
council  of  the  city  of  Milwaukee  could,  by  merely  declaring 
a  pier  to  be  an  obstruction  to  navigation  and  a  nuisance,  lay 
the  right  for  removal,  there  being  no  evidence  that  it  was  in 
fact  such  obstruction  or  nuisance,  and  this  was  tlie  precise 
issue  determined  by  the  learned  court.     (Page  505.) 

Under  tliese  circumstances  the  decision  as  purporting  to 
define  the  right  of  an  upland  owner,  at  least  upon  tide  water, 
to  build  a  pier  into  the  navigable  water,  has  been  in  effect 
comprehensively  overruled  by  cases  already  referred  to  at 
length.  {Shively  v.  Bowlhy,  152  U.  S.  1,  30,  40 ;  ^yeb€r  v. 
Ilarhor  Commhsioners^  18  Wall.  57,  G5.) 

And  in  the  Saxje  case  (page  78)  Judge  Vann  very  perti- 
nently says :  "In  Yates  \,  Milwaukee  (10  Wall.  497)  much 
was  said  that  favors  the  theory  of  the  plaintiff,  but  all  that 
was  decided  is  that  a  wharf  built  by  a  ripai'ian  owner  on  the 
bank  of  a  navigable  river  in  the  State  of  Wisconsin  under 
statutory  permit  cannot  be  declared  a  nuisance  without  a 
judicial  trial." 

The  case  of  ///.  Cent,  li,  li.  Co,  ,v.  Illinois  (146  U.  S. 
387),  which  also  is  cited  as  an  authority  in  some  of  the  New 
York  cases  hereafter  to  be  referred  to,  requires  YQvy  little 
consideration  upon  the  pouit  here  involved.  What  was  held 
in  that  case  was  simply  that  the  railroad  company,  under 
express  authority  of  the  law,  having  constructed  its  tracks 
along  the  shore  of  Lake  Michigan  in  such  a  manner  as  in  no 
respect  to  interfere  with  any  useful  freedom  of  the  lake  for 
commerce,  could  not  be  regarded  as  having  encroached  upon 
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the  domain  of  the  state  in  such  a  manner  as  to  require  the 
interposition  of  the  court  for  the  removal  of  the  tracks. 

Before  passing  to  the  analysis  of  other  New  York  cases,  it 
is  proper  to  recall  that  in  1852,  in  Gould  v.  Hudson  River 
R,  R.  Co.  (6  N.  T.  522)  in  substance  it  liad  been  held  that 
the  owner  of  lands  on  the  Hudson  river  had  no  property  in 
the  shore  between  high  and  low-water  marks,  and,  therefore, 
was  not  entitled  to  compensation  when  the  same  was  taken  for 
the  construction  of  a  railroad  in  such  a  manner  as  to  shut  him 
oflf  from  all  convenient  access  to  the  water. 

This  doctrine  had  been  doubted  and  criticised  in  various 
decisions  before  the  decision  of  Rumsey  v.  If,  Y,  <6  If,  E. 
R.  R,  Co,  (133  N,  Y.  79),  and  the  court  in  that  latter  case  was 
fairly  called  upon  to  decide  whether  it  would  or  would  not 
follow  the  Gould  case,  for  practically  the  same  question  was 
presented  in  both.  The  important  question  involved  was  the 
general  one,  whether  an  upland  owner  had  a;ny  easements  and 
privileges  for  the  destruction  of  which  by  the  railroad  com- 
pany he  was  entitled  to  recover  damages.  The  details  of 
those  rights,  if  any,  were  not  specially  in  controversy  or 
under  consideration.  Xo  question  of  the  right  to  construct 
a  pier  into  the  river  was  presented  except  as  it  might  be 
incidental  to  and  embraced  within  the  general  subject. 

The  court  repudiated  the  doctrine  of  the  Gould  case,  hold- 
ing that  the  upland  owner  did  have  rights  and  easements,  and 
then  the  judge  writing  the  opinion  by  way  of  illustration 
quoted  the  remarks  of  Mr.  Justice  Millkr,  in  the  case  of 
Yates  V.  Jlihoaukee,  already  referred  to.  There  was  no  other 
statement  whatever  in  the  opinion  that  an  upland  owner  had  a 
right  to  wharf  out  into  the  river,  but  upon  the  contrary,  in 
summing  up  his  conclusions,  the  judge  who  wrote  said  :  "  It 
must  now,  we  think,  be  regarded  as  the  law  in  this  state  that 
an  owner  of  land  on  a  public  river  is  entitled  to  such  damages 
as  he  may  have  sustained  against  a  railroad  company  that  con- 
structs its  road  across  his  water  front  and  deprives  him  of 
access  to  the  navigable  {)art  of  the  stream." 

The  case  of  Saunders  v.  X,    Y.   C.  t&  77.  R.  R.  R,  Co, 
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(144  N.  Y.  75)  involved  a  consideration  of  the  obligations  of 
a  railroad  company  which  had  built  upon  land  granted  by  the 
state  between  the  upland  and  tlie  usual  place  of  access  by  an 
upland  owner  to  the  river,  and  it  was  held  that  such  a  grant 
by  the  commissioners  of  the  land  oflSce  did  not  extinguish  or 
impair  the  easements  or  riparian  riglits  of  such  an  owner. 
Again,  as  in  the  liumaey  case,  the  question  actually  involved 
was  the  general  one  of  inipainiient  of  the  rights  and  privi- 
leges possessed  by  the  upland  owner.  The  question  was  not 
as  to  the  exact  extent  of  those  easements  and  especially  the 
right  to  build  a  wharf  into  the  river  was  not  being  considered. 

Under  those  circumstances  it  is  true  that  the  opinion,  being 
written  by  the  same  judge  who  had  written  in  the  BuTruey 
case,  did  state  that  such  rights  embraced  the  right  to  make  a 
landing  wharf  or  pier  for  the  use  of  the  upland  owner  or  of 
the  public.  This  statement  however,  was  expressly  based 
upon  the  proposition  that  such  right  had  been  affirmed  in  the 
Ruiasey  case  and  reaffirmed  in  the  llliiwis  Central  Railroad 
case.  There  was  nothing  to  suggest  the  query  whether  this 
right  to  construct  a  pier  was  really  included  in  the  privileges 
of  the  abutting  owner,  but  what  was  written  was  but  a  gen- 
eral definition  of  a  class  of  rights  which,  by  reference  to 
the  authorities  cited,  was  assumed  to  include  the  wharfing 
privilege. 

The  question  in  Thousand  Island  Steamboat  Co.  v.  Visger 
(179  N.  Y.  206)  was  whetheV  a  riparian  owner  upon  the  St. 
Lawrence  river,  owning  a  dock  erected  upon  land  granted  by 
the  people  of  the  state  of  New  York  for  the  purpose  of  pro- 
rooting  the  commerce  of  the  state  and  for  no  other  object  or 
purpose,  had  a  right  to  the  exclusive  use  of  said  dock,  or 
whether  it  was  open  to  the  use  of  all  who  were  engaged  in 
promoting  the  purposes  of  the' grant,  namely,  the  commerce 
of  the  state.  That  was  the  precise  question  involved,  and 
there  was  none  about  the  right  of  the  riparian  owners  to 
maintain  their  dock  in  the  river.  It  is  true  that  the  opin- 
ion, speaking  of  the  fact  that  the  ownei's  or  their  predecessors 
had  originally  built  the  dock  before  the  grant,  by  the  state, 
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did  state  that,  "The  proprietors  of  lands  upon  navigable 
waters  are  entitled  to  a  right  of  access  to  a  navigable  part  of 
the  river  and  to  the  riglit  to  make  a  landing  wharf  or  pier  for 
their  own  use  or  for  the  use  of  the  public,  subject  to  such 
general  rules  and  regulations  as  the  legislature  may  see 
proper  to  impose  for  the  protection  of  the  rights  of  the  pub- 
lic whatever  these  may  be,"  and  in  support  of  this  proposition 
cited  the  Yates  and  Rumsey  cases.  But  no  issue  was  being 
raised  in  this  case  as  to  the  right  to  erect  and  maintain  the 
dock.  The  only  one  was  over  its  use  as  between  the  ownera 
and  the  general  public,  and  I  think  that  this  relationship  was 
all  that  the  judge  who  wrote  had  in  mind  when  speaking  oi 
the  right  to  build  "subject  to  such  general  rules  and  regula- 
tions as  the  legislature  may  see  proper  to  impose  for  the 
protection  of  the  rights  of  the  ])ublic." 

Thus  we  find  that  all  of  the  expressions  in  these  cases  tend- 
ing to  support  appellants'  proposition  are  rather  by  way  of 
illustration  and  amplification  of  what  was  essentially  involved 
than  otherwise,  and  moreover  that  directly  or  indirectly  they 
are  based  upon  the  Yates  case  which,  upon  this  point,  can  no 
longer  be  regarded  as  authoritative. 

Some  other  cases  have  been  called  to  our  attention  in  the 
Appellate  Division  and  at  Special  and  Trial  Term,  where 
something  has  been  said  affirming  the  right  to  build  a  pier. 
Whatever  was  said  upon  this  point  was  based  especially  upon 
the  Yates  case  or  upon  one  of  the  Xew  York  cases  based  upon 
that  case,  and  with  the  exception  possibly  of  the  Mould  case, 
what  was  said  was  dictum  or  part  of  some  general  statement  of 
the  privileges  of  a  riparian  owner  and  with  nothing  to  suggest 
the  specific  question  whether  the  wharfing  right  was  really 
one  of  those  privileges. 

In  the  case  of  People  v.  Mould  (37  App.  Div.  35)  it  was 
held,  by  a  divided  court,  that  the  state  conld  not  compel  a 
riparian  owner  on  the  Hudson  river  to  remove  a  wharf  erected 
by  him  without  having  obtained  a  grant  from  the  state  in  the 
shoal  waters  in  front  of  his  uplands  and  reaching  the  navigable 
part  of  the  stream,  on  the  ground  simply  that  it  was  a  pur- 
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presture  when  it  was  not  shown  that  such  wharf  was  actually 
a  nnisance  or«an  obstruction  to  navigation.  The  opinion  upon 
that  appeal  extensively  reviews  the  authorities  upon  this  sub- 
ject, the  important  ones  of  which  have  been  analyzed  in  this 
opinion,  and  it  does  affirm  the  right  of  an  upland  owner  to 
wliarf  out  into  the  navigable  water.  In  view  of  the  space 
already  devoted  to* the  consideration  of  the  authorities  upon 
which  this  decision  is  based,  it  does  not  seem  necessary  to 
review  it  at  length.  I  can  only  say  that  I  do  not  regard  its 
conclusions  as  sustained  by  the  weight  of  authority  or  as  fur- 
nishing a  precedent  which  should  be  accepted  by  this  court. 

^hat  has  been  said  sufficiently  indicates  my  opinion  that 
the  weight  of  authority  sustains  the  proposition  urged  by  the 
plaintiffs  that  under  tlie  common  law  as  it  prevailed  in  Eng- 
land and  as  we  adopted  and  have  recognized  it  in  this  country, 
at  the  time  the  grants  were  made  to  the  parties  and  their 
predecessors,  an  upland  owner  did  not  have  the  right  to  build 
a  wharf  over  the  land  below  high-water  mark  into  the  water, 
and  that  in  this  state  the  common  law  has  not  been  changed 
by  statute  or  usage. 

Therefore  the  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien  and  IIaight,  JJ.,  concur  with 
Gray,  J. ;  Vann  and  Wp:rner,  JJ.,  concur  with  Hiscock,  J. 

Judgment  reversed,  etc. 


Charles  A.  Peabody  et  ah,  as  Trustees  of  Henry  Astor, 
Respondents,  v.  Long  Acre  Square  Building  Company, 
Appellant. 

Laitdlord  and  Tenant  —  Summary  Proceedings  —  Dispossession 
for  Non-payment  of  Taxes  and  Rent —  Costs.  A  final  order  in  sum- 
mary proceedings  to  dispossess  a  tenant  for  non-payment  of  taxes  and 
rent,  awarding  delivery  of  the  premises  to  the  landlord  *'  by  reason  of 
the  tenant's  non-payment  of  said  rent  and  said  taxes,  together  with  the 
costs,*'  iseiToneous  where  it  appears  that  the  unexpired  term  of  the  tenant 
was  more  than  five  years  and  that  during  an  adjournment  of  the  proceed- 
ing the  tenant  paid  and  discharged  the  taxes.  If  dispossessed  for  non- 
payment of  rent  he  might  redeem  by  paying  the  rent  (Code  Civ.  Pro. 
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§  2256).  There  is  no  right  to  redeem,  however,  for  non-payment  of  taxes, 
and  having  paid  them,  although  after  the  commencement  of  the  proceed- 
ing, he  is  entitled  to  a  modification  of  the  order  by  striking  out  the  state- 
ment that  he  was  dispossessed  for  non-payment  of  taxes,  since  assuming 
that  separate  defaults  different  in  character  and  results  can  be  united 
in  a  single  proceeding,  the  tenant  in  that  proceeding  has  the  right  to 
obtain  relief  from  any  of  tlie  defaults  upon  complying  with  the  condi- 
tions specified  in  section  2254  of  the  Code  of  Civil  procedure  in  the  same 
manner  as  if  the  proceeding  had  been  brought  upon  that  default  alone; 
and  to  protect  his  riglits  the  order  should  be  based  only  upon  the  default 
from  which  he  has  not  relieved  himself;  nor  is  the  tenant  required  to  pay 
the  costs  of  the  proceeding  at  the  time  of  paying  the  taxes,  since  they 
would  be  included  in  the  judgment  dispossessing  him  for  non-payment  of 
rent. 
Peabody  v.  Long  Acre  Square  Building  Co.,  112  App.  Div.  114,  reversed. 

(Argued  February  19,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
6,  1906,  which  affirmed  an  order  of  the  Appellate  Term  affirm- 
ing an  order  of  the  Municipal  Court  of  the  city  of  New  York 
made  in  summary  proceedings,  and  awarding  possession  of 
the  premises  in  suit  to  the  plaintiffs. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Alton  B.  ParVer^  Warren  Leslie  and  Bennett  E.  Siegelr 
stein  for  appellant.  The  taxes  were  paid  before  the  final 
order  was  granted,  and  for  that  reason  the  justice  erred  in 
including  their  non-payment  as  one  of  the  grounds  for  grant- 
ing the  order.  (Code  Civ.  Pro.  §  2256  ;  Witty  v.  Acton^  58 
Ilun,  552 ;  Voorhees  v.  Burchard^  55  N.  Y.  107 ;  Bergen  v. 
Drhahn,  83  N.  Y.  50;  Frear  v.  Sweet,  118  K  Y.  458; 
Brady  v.  Nally,  151  N.  Y.  258;  Eastwood  v.  Eetsof  Co.,  86 
Ilun,  95 ;  Bixhy  v.  Casino  Co,,  14  Misc.  Rep.  346 ;  Jarvis 
V.  Driggs,  69  N.  Y.  145.)  The  appellant  had  the  right  to 
pay  the  taxes  when  it  did  and  at  any  time  before  a  warrant 
was  issued.  (Code  Civ.  Pro.  §  2254  ;  Matter  of  FUwwellin 
V.  Lent,  91  App.  Div.  430.) 

William  O,  Clioate  for  respondents.     The  decision  of  the 
Municipal  Court  that  the  order  should  be  for  dispossession  on 
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the  ground  of  non*pajiuent  of  rent  and  taxes  was  correct,  not- 
withstanding the  payment  by  tlie  tenant  of  the  taxes  pending 
the  trial.  {Simmo?i8  v.  Pepe^  43  Misc.  Rep.  661 ;  BuUer  v. 
F.  T.  Co,,  186  K  Y.  486 ;  Wisner  v.  Ocximpaugh,  71  N.  Y. 
113;  Oarner  v.  Hannah,  6  Duer,  262;  Jackson  v.  Stiles,  3 
Wend.  429 ;  GiUs  v.  Austin,  62  N.  Y.  486  ;  Storer  v.  Chasse, 
9  Misc.  Rep.  45 ;  Matter  of  FlewwelUn  v.  Lent,  91  A  pp. 
Div.  430 ;  Eaton  v.  Wells,  82  N.  Y.  576 ;  Jarois  v.  Driggs^ 
69  N.  Y.  145.) 

Cullen,  Ch.  J.  Tliis  proceeding  was  instituted  by  the 
respondents,  as  landlords,  against  the  appellant  who  held 
possession  of  certain  premises  in  the  city  of  New  York  nnder 
a  lease  for  the  term  of  twenty  years  from  November  1st, 
1902,  at  an  annual  rent  until  May  1st,  1913,  of  $15,200,  the 
tenant  covenanting  to  pay  all  taxes  and  assessments.  The 
proceeding  was  founded  on  a  default  by  the  tenant  in  the 
payment  of  a  quarter's  rent  due  on  the  1st  day  of  May,  1904, 
and  a  failure  to  pay  the  annual  taxes  for  tlie  year  1903. 
The  tenant  answered  and  the  proceedings  were  adjourned. 
Pending  the  adjournment  the  tenant  paid  and  discharged  the 
taxes.  There  was  no  substantial  defense  to  the  allegation  of 
default  in  paynjent  of  the  rent.  Thereupon  the  judge  of  the 
Municipal  Court  made  a  final  order  awarding  delivery  of  the 
premises  to  the  landlord  "  by  reason  of  the  tenant's  non-pay- 
ment of  said  rent  and  said  taxes  together  with  the  costs."  On 
appeal  this  order  was  affirmed  by  the  Appellate  Term  of  the 
Supreme  Court,  and  also  by  the  Appellate  Division  of  the  first 
department,  in  each  instance  by  a  divided  court,  and  an  appeal 
is  taken  to  this  court  by  leave  of  the  Appellate  Division. 

On  examining  the  record  it  appears  that,  over  the  objection 
and  exception  of  the  tenant,  the  imposition  of  the  tax  and  its 
non-payment  was  proved  solely  by  the  evidence  of  a  witness 
as  to  what  he  had  seen  in  the  tax  roll.  It  is  at  least  doubtful 
whether  this  evidence  was  competent  for  the  purpose  for 
which  it  was  offered.  But  as  the  learned  counsel  for  the 
appellant  asks  that  the  merits  of  the  controversy  be  decided, 
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we  shall  not  discuss  the  question  nor  consider  the  technical 
objections  presented  to  the  Appellate  Division.  The  appel- 
lant seeks  on  tliis  appeal  only  to  modify  the  final  order  of  the 
Municipal  Court  by  striking  out  the  statement  that  the  tenant 
is  dispossessed  for  non-payment  of  taxes.  The  objection  is 
not  formal  but  substantial,  for  by  section  2256  of  tlie  Code  of 
Civil  Procedure  where  at  the  time  the  tenant  is  dispossessed 
there  remains  unexpired  five  years  or  more  of  the  demised 
term,  the  tenant  may  within  a  year  redeem  by  paying  the  rent 
in  arrears.  There  is  no  similar  provision  in  favor  of  a  tenant 
dispossessed  for  default  in  the  payment  of  taxes,  and  it  has 
been  held  that  there  is  no  right  of  redemption  in  such  a  case. 
{Witty  V.  Acto7i,  58  Hun,  552.)  The  appellant  contends 
that  it  will  be  barred  from  any  right  to  redemption  by  the 
form  of  the  final  order  in  this  proceeding,  and,  therefore, 
seeks  its  modification. 

We  are  of  opinion  that  the  appellant  was  entitled  to  the 
modification  sought.  Summary  proceedings  to  recover  the 
possession  of  land  were  first  brought  into  existence  in  this 
state  by  chapter  194  of  the  Laws  of  1820  and  were  limited  to 
two  cases;  first,  the  expiration  of  the  tenant's  term;  second, 
default  in  the  payment  of  rent.  In  the  latter  case  they  could 
be  maintained  only  where  there  was  not  sufiicient  distress  on 
the  premises  to  satisfy  the  rent.  It  was  not  coextensive  with 
the  landlord's  right  to  maintain  ejectment,  and  could  not  be 
maintained  for  a  breach  of  any  other  covenant  of  the  lease 
than  that  to  pay  rent.  {Oakley  v.  Schoonmaher^  15  Wend.  226 ; 
Beachy.  Nixon^  9  N.  Y.  35.)  In  1846  distress  for  rent  was 
abolished,  and  in  1849  the  provisions  requiring  the  absence  of 
sufficient  distress  as  a  condition  for  the  maintenance  of  sum- 
mary proceedings  was  repealed.  The  scope  of  these  proceed- 
ings has,  from  time  to  time,  been  enlarged  so  as  to  include 
other  cases,  such  as  those  of  a  purchaser  at  a  sale  on  execution 
or  on  a  foreclosure  by  advertisement  and  the  like,  but  it  has 
never  been  enlarged  so  as  to  include  generally  all  cases  where 
ejectment  would  lie.  i3y  chapter  162  of  the  Laws  of  1840 
the  proceedings  could  not  be  maintained  when  the  unexpired 
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part  of  the  demised  term  exceeded  live  years.     The  last-men- 
tioned statute  was  repealed,  and  in  lieu  thereof  a  tenant  was 
given  the  right  of  redemption,  which  still  exists  under  section 
2256  of  the  Code.     Under  section  2254  whenever  a  final 
order  is  made  the  tenant  may  stay  the  issue  of  the  warrant 
and  further  proceedings  by  payment  of  the  taxes  or  rent,  as 
to  w^hich  he  may  be  in  default.     Therefore,  had  these  pro- 
ceedings been  instituted  against  the  appellant  for  default  in 
payment  of  taxes  it  could  have  paid  those  taxes  and  termi- 
nated the  proceedings.     Had  the  proceedings  been  instituted 
for  non-payment  of  rent  then  the  appellant,  though  unable  to 
pay  the  rent,  would  have  a  year's  time  in  which  to  redeem. 
But  the  contention  of  the  respondents  is  that  proceedings  hav- 
ing been  instituted  for  both  defaults,  the  dispossession  of  the 
appellant  is  final,  and  it  is  on  this  ground  that  the  decisions 
below  have  proceeded  ;  that  is  to  say,  that  in  such  cases  the 
tenant  must  pay  both  taxes  and  rent  or  lose  all  interest  in 
the  premises.     We  cannot  accede  to  this  position.     By  author- 
izing summary  proceedings  for  non-payment  of  taxes  it  could 
not  have  been  the  intent  of  the  legislature  to  in  any  degree 
impair  the  tenant's  right  of  redemption  after  a  dispossession 
for  unpaid  rent.     Yet,  if  the  doctrine  which  has  prevailed 
below  is  to  stand  this  result  has  been  most  effectually  accom- 
plished.    It  is  urged  that  the  default  in  rent  and  default  in 
taxes  was  but  a  single  default.     We  think  not.     They  are 
essentially  different  in  their  character  because  the  results  that 
fiow  from  them  are  different.     The  judgment  for  one  cause  is 
for  a  redeemable  annulment  of  the  lease,  for  the  other  it  is 
for  an   irredeemable   annulment,  therefore  the  defaults  are 
essentially  distinct.     By  joining   both    defaults    in   a   single 
proceeding  the  tenants  cannot  be  deprived  of  any  right  they 
would  have  had,  had  separate  proceedings  been   instituted. 
If  the  effect  of  the  joinder  is  such  as  the  courts  below  have 
held,  it  seems  to  us  a  conclusive  argument  that  both  defaults 
cannot  be  joined  in  the  same  proceeding.     It  is  not,  however, 
necessary   to   determine  that  question.     If  separate  defaults, 
different  in  their  character  and  results,  can  be  united  in  a 
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single  proceeding  we  are  of  opinion  that  the  tenant  must  in 
that  proceeding  have  the  right  to  obtain  relief  from  any  of 
the  defaults  on  complying  with  the  conditions  specified  in  sec- 
tion 2254  of  the  Code,  in  the  same  manner  as  if  the  proceed- 
ing had  been  brought  on  that  default  alone.  To  protect  its 
rights  it  is,  therefore,  necessary  that  the  final  order  awarding 
judgment  should  specify  and  be  based  only  .upon  the  default 
or  defaults  from  which  the  tenant  has  not  relieved  itself. 
Otherwise  tlie  final  order  or  judgment  in  the  proceeding 
against  it  would  be  conclusive  against  the  tenants  in  other 
actions.  {Jarvis  v.  Driggs^  69  ^.  Y.  143 ;  Reich  v.  Cochran^ 
151  N.  Y.  122.)  The  objection  tliat  the  tenant  should  have 
also  paid  the  costs  of  the  proceeding  is  without  force.  Judg- 
ment would  necessarily  go  against  it  for  the  default  in  the 
rent  and  that  judgment  would  include  costs.  The  tenant 
could  not  be  required  to  pay  these  costs  twice. 

Tlie  ordera  of  the  Appellate  Division  and  Appellate  Term 
should  be  reversed  and  the  order  of  the  Municipal  Court 
modified  by  striking  therefrom  the  reference  to  taxes,  with 
costs  to  appellant  in  this  court  only. 

Haight,  Vann,  Werner  and  Chase,  JJ.,  concur ;  Gray 
and  Edward  T.  Bartlett,  JJ.,  dissent. 

Ordered  accordingly. 


The   Manhattan    Life    Insurance   Company,  Plaintiff,  r. 

George  F.  Johnson  et  al..  Defendants. 
William  C.  Dewey,  Appellant,  and  Frederick  T.  Kellogg, 

Respondent. 

\.  Usury —  Validity  of  Mortgage  Dependent  upon  Place  of  Prin- 
cipal Transaction.  The  meaniug  and  intent  of  the  Usury  Lnw  (1  R.  S. 
772,  §  5,  amd.  L.  1837,  ch.  430)  is  that  the  validity  of  a  mcirtgage  is  deter- 
mined by  the  validity  of  the  agreement  of  the  parlies,  and  such  agreement 
is  governed  by  the  law  of  the  place  where  it  is  made. 

2.  Mortgage  upon  Lands  in  the  State  Given  as  Collateral,  to 
Promissory  Notes  Executed  in  a  Foreign  State.  A  mortgage  upon 
lands  in  this  state,  given  to  secure  the  payment  of  promissory  notes  cxe- 
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cuted  and  payable  in  a  foreign  state,  of  which  both  the  parties  were  resi- 
dents, although  tainted  with  usury  according  to  the  laws  of  this  state,  is 
enforceable,  if  valid  according  to  the  laws  of  the  state  where  the  principal 
transaction  took  place. 
Manhattan  Life  Ins.  Co,  v.  John^on^  115  App.  Div.  429,  affirmed. 

(Argued  February  19,  1907;  decided  March  12,  1907.) 

Appeal  from* an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  10,  1906,  which  afBrmed  an  order  of  Special  Term 
overruling  exceptions  to  the  report  of  a  ^efereo  in  surplus 
money  proceedings  and  confirming  such  report. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wilbur  F.  Earp  for  appellant.  The  deed  by  virtue  of 
which  Kellogg  claims  a  lien  upon  the  surplus  is  usurious  and 
void.  (1  R.  S.  771,  §  1 ;  L.  1879,  ch.  538,  §  1 ;  1  R.  S.  772, 
§  5 ;  L.  1837,  ch.  430,  §  1 ;  Chapman  v.  Robertson^  6  Paige, 
627 ;  Levy  v.  Lemj,  33  N.  Y.  97 ;  Ilosford  v.  Nichols,  1 
Paige,  221 ;  Brine  v.  Ins.  Co,,  96  U.  S.  627 ;  Boyce  v.  City 
of  JSt  Lo^tis,  29  Barb.  650 ;  Goddard  v.  Sawyer,  9  Allen,  78 ; 
Cope  v.  Wheeler,  41  N.  Y.  303 ;  Story  on  Gonf.  of  Laws, 
§  293c.) 

Arthur  8,  Luria  for  respondent.  The  usury  laws  of  New 
York  are  not  applicable  to  the  deed.  (1  R.  S.  771,  §  1 ;  Story 
on  Conf.  of  Taws  \^\\\  ed.],  §  287;  DeWolf  v.  Johnson,  10 
Wheat.  367;  IT.  8,  Z.  Co.  v.  Harris,  113  Fed.  Rep.  32; 
Bower  v.  L.  Ins.  Co.,  86  Fed.  Rep.  748 ;  Ilosford  v.  'Nichols, 
1  Paige,  220 ;  Cope  v.  Wheeler,  41  N.  Y.  303 ;  Williams  v. 
Fitshugh,  37  N.  Y.  444 ;  Buckingham  v.  Coining,  26  Hun, 
473 ;  Curtis  v.  Leavitt,  15  N.  Y.  9.) 

Gray,  J.  This  is  a  proceeding  for  the  disposition  of  certain 
surplus  moneys  arising  upon  the  sale  of  lands  in  the  city  of 
New  York,  made  pursuant  to  a  decree  in  foreclosure  of  tiie 
plaintiffs  mortgage.  The  property  had  been  deeded  to  Kel- 
logg, this  respondent,  by  Dewey,  this  appellant,  as  collateral 
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security  for  tlie  payment  of  tlie  latter's  notes.     The  parties 
were  residents  of  Springfield,  Massachusetts,  and  the  loans  of 
moneys  to  Dewey  were  made  upon  his  notes,  which  were  dated 
and  delivered  there  and  made  payable  at  a  bank  in  that  city. 
One  of  the  notes  thus  given  represented  a  boims  to  Kellogg; 
but  all  claim  upon  it  was  expressly  waived.     When  Dewey 
deeded  to  Kellogg  the  New  York  real  estate  to  secure  the  pay- 
ment of   his  notes,  a  stipulation  was  made   between  them, 
reciting  the  fact  of  the  deed  being  security  for  the  loans  and 
providing  tliat  the  property  should  be  re-conveyed  to  Dewey 
upon  the  payment  of  the  notes.     Creditons  of  Dewey  brought 
an  action  and  procured  it  to  be  adjudged  that,  as  between  him 
and  Kellogg,  the  deed  was  a  mortgage  and  that  Dewey  was 
the  legal  owner  of  the  property.     Upon  the  sale  had  in  fore- 
closure of  the  plaintiff's  mortgage,  subject  to  which  the  prop- 
erty had  been  corrveyed  to  Kellogg,  the  portion  of  the  surplus 
proceeds  applicable  upon  Kellogg's  interest  as   grantee,   or 
mortgagee,  was  claimed  by  him  in  satisfaction  of  Dewey's 
unpaid  notes ;  while  Dewey,  or  his  creditors,  claimed   them 
upon  the  ground  that  Kellogg's  mortgage  was  tainted  with 
usury  and  was  void.     The  courts  below  have  sustained  Kel- 
logg's claim ;  holding,  in  effect,  that,  as  it  was  not  shown  that 
the  agreement  for  the  loan  was  usurious  under  the  laws  of 
Massachusetts,  the  validity  of  the  deed  to  secure  the  loan  could 
not  be  affected,  because  under  the  laws  of  New   York   the 
principal  transaction  would    have  been  avoided   for    usury. 
No  evidence  was  given  as  to  the  law  of  Massachusetts  concern- 
ing usury  and  it  was  not  attempted  to  prove  the  contract  to  be 
illegal  in  that  state.     The  validity  of  the  agreement  between 
the  parties,  as  determinable  by  the  law  of  the  place  where 
made,  is  conceded ;  but  the  appellant  insists  that,  while  the 
notes  for  the  moneys  actually  loaned  may  be,  legally,  indis- 
putable, the  deed  by  way  of  collateral  security  is,  neverthe- 
less, avoided  under  our  usury  law.     Ilis  argument  is  founded 
upon  the  declaration  of  our  Statute  of  Usury  and  upon  the 
authority  of  the  early  case  of  Chapman  v.  Robertson^  (6  Paige, 
627).     The  provision  of  the  Usury  Law  is,  that  "  all  bonds. 
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bills,  notes,  assurances,  conveyances,  all  other  contracts  or 
securities  whatsoever  *  *  *  whereupon  or  whereby  there 
shall  be  reserved  or  taken,  or  secured,  *  *  *  any  greater 
sum,  or  greater  value,  for  the  loan  or  forbearance  of  any 
money,  goods  or  other  things  in  action,  than  is  above 
prescribed,  shall  be  void."  (2  R.  S.  772,  sec.  5,  as  amended 
by  L.  1837,  ch.  430). 

I  do  not  think  that  this  statute  has  any  bearing  upon  the 
case  of  a  transaction,  or  agreement,  between  the  parties,  valid 
in  the  foreign  jurisdiction  where  made.  Under  our  law  the 
deed  by  Dewey  was  perfectly  valid  on  its  face  and  conveyed 
a  perfect  title  to  Kellogg.  To  establish  its  invalidity,  whether 
as  a  deed,  or  as  a  mortgage,  it  was  necessary  for  the  former, 
in  order  to  defetid  against  its  operation,  to  set  up  and  to 
prove  that  the  instrument  was  given  in  pursuance  of  an  agree- 
ment, which  was  usurious  and,  therefore,  vitiated  the  convey- 
ance. What  we  are  asked  to  hold  is  that  the  law  of  the  place, 
where. the  property  happens  to  be,  shall  govern,  rather  than 
the  law  of  the  place  where  the  loan  was  made,  of  which  the 
conveyance  was  but  an  incident.  In  my  opinion,  the  mean- 
ing, or  intent,  of  our  usury  statute  is  that  the  validity  of 
the  conveyance,  or  mortgage,  is  determined  by  the  validity  of 
the  agreement  of  the  parties  and  I  think  the  law  of  the  place 
of  its  making  governs  as  to  that.  As  the  defense  of  usury  is  a 
personal  one,  the  conveyance  was  unassailable,  until  the  defense 
was  set  up  by  the  borrower  and  then  the  settlement  of  the 
issue  was  referable  to  the  law  of  the  place  where  the  prin- 
cipal transaction  was  had.  The  giving  of  security  was 
but  an  incident  of  the  agreement  of  the  parties ;  for  it  was 
but  a  means  of  securing  what  was  agreed  to  be  done.  It  did 
not  affect  the  fuliillment  of  tVe  agreement  and  if  that  is  unas- 
sailable, how  can  the  defense  of  usury  in  the  agreement  for 
the  loan,  or  forbearance,  of  money  be  made  out?  Mani- 
festly, it  cannot  be.  The  borrower  could  not  show  that 
the  loan  to  him  was  so  affected  by  usury  that  the  repay- 
ment of  tlie  principal  sum  was  unenforceable.  The  case 
of  Chapman  v.  Bobertson,  (8up?'a)j   if   we  assume  that   it 
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lays  down  the  rule  that  t!ie  lex  situs  governs,  as  the  appel- 
lant contends,  is  not  controlling  upon  Uc*  as  an  authority.  A 
resident  of  the  state  of  New  York  had  applied  to  a  resident 
of  Great  Britain  for  a  loan  upon  his  bond,  secured  by  mort- 
gage upon  New  York  real  estate.  In  proceedings  to  fore- 
close the  mortgage,  the  defense  was  interposed  that  by  the 
English  law  the  loan  was  usurious.  Chancellor  Walworth 
held  that  the  mortgage  "  being  valid  by  the  lex  situs^  whick 
is,  also,  the  domicile  of  the  mortgagor,  it  is  the  duty  of  the 
Court  to  give  full  effect  to  the  security."  That  the  case  was, 
probably,  regarded  as  exceptianal  in  its  facts  appears  from 
the  statement  by  the  chancellor  that  "it  was  a  contract  partly 
made  iu  this  State  and  partly  in  England.  And  being  actu- 
ally made  in  reference  to  our  laws  and  to  the  rate  of  interest 
allowed  here,  it  must  be  governed  by  them  in  the  construction 
and  effect  of  the  contract  as  to  its  validity."  It  differs  from 
this  case  in  the  respects  of  the  agreement  having  been,  partly, 
made  in  England  and,  partly,  here  by  residents  of  the  respec- 
tive countries  and,  also,  of  the  money  being  payable  generally. 
In  this  transaction  the  agreement  was,  wholly,  made  in  Massa- 
chusetts by  residents  of  that  state  and  the  money  was  to  be 
repaid  there.  The  differences  may  be  unimportant  and  may 
not  be  determining.  The  decision,  however,  has  not  escaped 
criticism,  in  holding  that  the  contract  was  to  be  governed,  in 
the  enforcement  of  the  security  for  its  performance,  by  the 
lex  situs  and  it  has  been  regarded  as  irreconcilable  with  other 
cases.  (Story  on  Conflict  of  Laws,  sec.  293c;  Cope  v. 
McCraney^  53  Barb.  350 ;  Dickinson  v.  Edioards^  77  N.  Y. 
573,  586.) 

The  rule  of  law  upon  the  facts  of  this  case  should  be 
regarded  as  settled  upon  very  precise  authority.  In  Cope  v. 
Wheeler^  (41  N.  Y.  303),  the  defendant  had  made  a  loan  to 
the  plaintiff  upon  the  latter's  bond,  secured  by  a  mortgage  of 
lands  in  the  state  of  Wisconsin.  The  mortgage  was  foreclosed 
and  a  surplus  resulted  from  the  sale,  to  recover  which  the 
action  was  brought.  The  defense  was  made  that  the  loan 
was  usurious  under  our  law  and  that  the  bond  and  mortgage 
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were  avoided.  The  question  was  stated  as  being  whether 
"  the  bond  and  mortgage  were  a  New  York  or  a  Wisconsin 
contract."  It  was  held  to  be  a  New  York  contract,  because, 
in  the  language  of  Judge  James,  "at  the  time  of  nego- 
tiating and  executing  the  $1,000  bond  and  moi-tgage,  both 
parties  resided  in  this  state ;  the  agreement  for  the  loan  was 
made  here  ;  the  instruments  were  executed  here  ;  the  money 
paid  here  and  the  excess  of  interest  received  here.  Although 
the  land  covered  by  the  mortgage  was  situate  in  the  state  of 
Wisconsin,  yet  neither  bond  or  mortgage  named  any  place  of 
payment  and  hence  the  same  were  payable  here,  where  the 
parties  resided."  Judge  Woodruff,  also,  speaking  in  the 
same  case,  observed  that  "  nothing  is  better  settled  than  that 
the  mere  fact  that  collateral  security  for  the  payment  of  a 
debt,  contracted  here  and  payable  here,  is  real  property 
situated  in  another  state  does  not  change  the  place  by  the 
law  of  which  the  validity  of  the  .contract  is  to  be  tested." 
Further,  and  pertinently,  he  observes  that  "  no  doubt  it  is 
possible  for  parties  in  this  State  to  make  a  contract  of  loan 
and  advance  with  such  reference  to  a  foreign  law,  that  the 
latter  will  govern  its  construction  and  legal  effect.  But  that 
rule  does  not  import,  that  the  parties,  by  a  mere  mental 
operation,  can  import  the  law  of  another  state  into  this  for 
the  purpose  of  altering  the  character  of  a  loan  made  here, 
and  to  be  here  returned  "  etc.  The  general  rule  of  law  in 
this  state  is  that  a  "  purely  personal  contract  is  to  be  governed 
by  the  law  of  the  place  where  by  its  terms  it  is  to  be  per- 
formed," (per  FoLOER,  J.,  in  Dickinson  v.  Edwards^  77  N.  Y. 
at  p.  587).  The  doctrine  of  Curiia  v.  Leavitty  (15  N.  Y.  9), 
is  to  the  same  effect.  It  has  been  the  general  rule  that  "  the 
validity,  the  nature,  the  interpretation  and  the  obligations  of 
contracts  are  to  be  governed  by  the  law  of  the  place  in  which 
they  are  to  be  performed,"  {Pope  v.  Nickeraoii^  3  Story, 
465),  and  its  application  to  the  case  at  bar  is  demanded  by 
every  consideration  of  justice.  The  disposition  of  these  sur- 
plus moneys  is  made  upon  equitable  principles  and  it  would 
be  highly  inequitable  to  hold,  the  parties  having  validly  con- 
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tracted  in  their  own  jurisdiction,  that  the  collateral  security 
for  its  performance  should  bo  defeated  because  of  its  situation 
in  a  foreign  jurisdiction,  whose  laws  would  have  affected  the 
contract,  if  made  there.  But  we  find,  further,  authority  in 
point  in  the  decision  of  the  United  States  Supreme  Court,  in 
De  Wolfyy.  Jolinson^  (10  Wheaton,  307).  The  question 
arose,  in  an  action  for  the  foreclosure  of  a  mortgage,  whether 
the  transaction  of  the  parties,  in  which  the  mortgage  originated, 
was  tainted  with  usury  in  the  giving  of  a  j^remium,  or  bonus, 
for  the  loan.  That  required  a  consideration  of  the  effect  of  an 
earlier  contract,  which  had  been  entered  into  in  the  state  of 
Rhode  Island  and  which  had  been  secured  by  a  conveyance  of 
land  in  Kentucky.  By  the  usury  laws  of  the  latter  state  the 
contract  was  void ;  while  the  laws  of  the  former  state  merely 
imposed  a  penalty  for  the  offense  of  taking  more  than  six  per 
cent,  interest..  So  far  as  it  is  material  to  our  present  discus- 
sion, it  was  held,  that  "  with  regard  to  the  locality  of  the  con- 
tract of  1815,  we  have  no  doubt,  that  it  must  be  governed  by 
the  law  of  Ehode  Island.  The  proof  is  positive  that  it  was 
entered  into  there  and  there  is  nothing  that  can  raise  a  ques- 
tion but  the  circumstance  of  its  making  a  part  of  the  contract, 
that  it  should  be  secured  by  conveyances  of  Kentucky  land. 
But  the  point  is  established,  that  the  mere  taking  of  foreign 
security  does  hot  alter  the  locality  of  the  contract  with  regard 
to  the  legal  interest.  Taking  foreign  security  does  not  neces- 
sarily draw  after  it  the  consequence  that  tlie  contract  is  to  be 
fulfilled  where  the  security  is  taken.  The  legal  fulfillment  of 
a  contract  of  loan,  on  the  part  of  the  borrower,  is  repayment 
of  the  money  and  the  security  given  is  but  the  means  of 
securing  what  he  has  contracted  for ;  which,  in  the  eye  of  the 
law,  is  to  pay  where  he  borrows,  unless  another  place  of  pay- 
ment be  expressly  designated  by  the  contract."  The  doctrine 
of  De  Wolf  V.  Johnson  was  followed  in  Coghlan  v.  So,  Car, 
R,  li.  Co.,  (142  U.  S.  101,  110).  The  rule  is  similarly  stated 
upon  this  authority  by  Judge  Story  in  his  work  on  the  Con- 
flict of  Laws,  sec.  287.  Judge  Story,  in  section  293,  further 
states  that  where  the  due  performance  of  a  contract  is  secured 
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by  mortgage  upon  property  situated  in  any  country  where 
the  interest  is  lower,  it  is  not  affected  "  for  it  is  collateral  to 
such  contract  and  the  interest  being  reserved,  according  to 
the  place  where  the  contract  is  made  and  to  be  executed, 
there  does  not  seem  to  be  any  valid  objection  to  giving  collat- 
eral security  elsewhere  to  enforce  and  secure  the  due  perform- 
ance of  a  legal  contract.*'  Chancellor  Kent  states  the  rule 
that  the  law  of  the  place  where  the  contract  is  made  is  to 
determine  the  rate  of  interest,  although  the  loan  is  secured 
by  a  mortgage  of  lands  in  another  state ;  unless  there  be'  cir- 
cumstances to  show  that  the  parties  had  in  view  the  laws  of 
the  latter  place  in  regard  to  interest.     (2  Kent's  Com.  460.) 

I  think  this  case  has  been  correctly  decided  and,  as  no  other 
point  demands  our  consideration,  I  advise  the  affirmance  of 
the  order  appealed  from,  with  costs. 

Edward  T.  Bartlett,  Haight,  Vann,  Werner  and  Chase 
JJ.,  concur;  Cullen,  Ch.  J.,  concurs  in  result. 

Order  affii-med. 


In  the  Matter  of  the  Accounting  of  Frank  K.  Caldwell 

et  al.,  as  Executors  of  Charles  W.  Garlock,  Deceased. 
Addie  Garlock,  Individually  and  as  Executrix,  Appellant; 

Elizabeth  A.  Garlock,  as  Assignee  of  Frank  G.  Garlock, 

et  al..  Respondents. 

1.  Decedent's  Estate  —  When  Decree  of  Surkooatb  Refusing  to 
Allow  Executiux  Cost  of  Borial  Lot  Must  Be  Sustained.  Where 
a  testator  owned  a  burial  lot' in  the  cemetery  of  an  incorporated  cemetery 
association,  in  which  there  remained  sufficient  space  for  the  burial  of 
three  more  bodies,  and  the  executrix,  testator's  widow,  caused  his  body 
to  be  interred  in  another  lot  in  the  same  cemetery  which  she  purchased 
for  that  purpose,  claiming  that  testatoi'^s  son  had  refused  to  permit 
the  buriid  of  testator's  body  in  the  lot  owned  by  him  at  the  time  of  his 
death  and  that  he  had  also  refused  to  recognize  her  own  right  to  burial 
therein,  a  finding  of  the  surrogate,  unanimously  affirmed  by  the  Appellate 
Division,  tliat  there  was  no  refusal  by  any  person  or  persons,  having  an 
interest  in  said  cemetery  lot,  to  allow  the  burial  of  decedent,  or  his 
widow,  in  the  event  of  her  death,  therein,  is  conclusive  upon  the  Court 
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of  Appeals  and  sustains  the  propriety  of  the  surrogate's  ruling  that  the 
purchase  price  of  the  second  lot  wiis  not  chargeable  against  the  estate. 

2.  Same  —  When  Decuee  of  Surrogate  REFUSiMe  to  Allow  Execu- 
trix Counsel  Fees  Paid  to  Atforneys  Employed  by  Her  Must  Be 
Sustained  —  Nomination,  by  Testator,  op  Attorneys  to  Perform 
Services  Necessary  in  Administration  of  Estate.  While  a  finding 
of  the  surrogate,  unanimously  affirmed  by  the  Appellate  Division,  that 
the  services  rendered  by  an  attorney,  employed  by  the  executrix,  were 
reqdered  to  her  personally  rather  than  as  executrix,  and  that  all  legal 
services  necessary  for  the^administ ration  of  the  estate  were  performed  by 
a  firm  of  lawyers,  whona  testator  assumed  to  appoint  for  that  purpose  by 
a  provision  of  his  will,  precludes  the  Court  of  Appeals  from  'reviewing  a 
ruling  of  the  surrogate,  based  upon  such  finding,  which  disallowed  the 
amount  paid  by  the  executrix  to  such  attorney .  it  must  not  be  under- 
stood therefrom  that  the  appointment  of  attorneys  by  the  will  was  bind- 
ing upon  the  executors;  the  law  of  this  state  does  not  recognize  any  tes- 
tamentary power  to  control  the  attorneys  or  counsel  who  shall  act  for 
them  in  their  representative  capacity';  such  a  provision,  therefore,  is  to  be 
regarded  merely  as  expressive  of  a  wish  on  the  part  of  a  testator,  which 
his  executors  may  observe  if  it  accords  with  their  own  judgment,  but 
which  otherwise  they  are  not  bound  to  regard. 

3.  Will  —  Equitable  Conversion  Effectkd  by  Codicil  to  Will  — 
When  Proceeds  of  Real  Estate  Pass  under  Bequest  of  Personal 
Property.  Where  testator,  by  a  clause  of  his  will,  conferrecf  upon  his 
executors  the  power  to  sdl  and  convey  any  and  all  of  his  real  estate,  and 
by  a  codicil  thereafter  made  directed  his  executors  to  sell  all  of  his  real 
estate  not  specifically  devised  by  the  will  itself  and  turn  the  same  into 
money  as  soon  as  it  might  be  done  for  the  best  interests  of  his  estate;  such 
codicil  not  only  substitutes,  for  the  discretionary  power  of  sale  conferred 
by  the  will,  a  positive  and  absolute  direction  for  the  sale  of  testator's  real 
estate  not  specifically  devised,  but  also  operates  as  an  equitible  conver- 
sion of  the  real  estate  to  which  it  refers  and  the  proceeds  thereof  should 
be  distributed  as  personal  property  under  the  will;  testator's  widow  is 
cnlitlcd,  therefore,  to  receive  one-third  of  such  proceeds,  under  the 
clause  of  the  will  giving  her  one-third  of  testator's  personal  property. 
Instead  of  the  whole  thereof  going  to  testator's  son  under  the  residuary 
clause  of  the  will,  by  which  he  devised  to  his  son  all  of  his  real  and  per- 
sonal estate  not  specifically  bequeathed  and  devised  by  prior  provisions 
of  the  will. 

Matter  of  Caldwell,  114  App.  »iv.  906,  modified. 

(Argued  February  27,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreine  Court  in  the  fourth  judicial   department,  entered 
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June  1,  1906,  which  affirmed  a  decree  of  the  Onondaga 
County  Surrogate's  Court  settling  the  accounts  of  the  executors 
herein. 

The  facts,  so  far  as  material,  are  stated  in  t1ie  opinion. 

Williain  Rubin  for  appellant.  Tlie  executors  were  directed 
to  sell  all  the  real  estate  Nuot  specially  bequeathed  and  turn 
the  same  into  money.  There  was,  therefore,  a  conversion  of 
realty  into  personalty.  (Chaplin  on  Wills,  457;  Fraser  v. 
Trustee,  etc,,  124  N.  Y.  479 ;  Fisher  v.  Banta,  66  N.  Y. 
476  ;  Moncrief  v.  lioss,  50  N.  Y.  436 ;  McD(mald  v.  O'llara, 
144  N.  Y.  568 ;  Delafield  v.  Barlow,  107  N.  Y.  568 ;  Iforse 
T.  Morse,  85  N.  Y.  53;  Lent  v.  Howard,  89  N.  Y.  177; 
Bodge  v.  Po7id,  23  N.  Y.  69 ;  Hope  v.  Brewer,  136  N.  Y. 
134;  Salisbury  v.  Slade,  160  X.  Y.  278.)  It  was  the  duty  of 
the  executrix  to  have  given  proper  burial  to  the  testator  and 
to  have  erected  a  suitable  monument  at  his  grave.  Tl>e  law 
implies  a  promise  on  the  part  of  the  executor  to  pay  the  one 
who  in  the  absence  or  neglect  of  the  executor  incurs  or  pays 
Quch  expense.  {Patterson  v.  Patterson,  59  N.  Y.  582; 
Young  v.  Yowig,  2  Misc.  Rep.  381.)  The  appointment  of 
Wilson  &  Wort  man  as  attorneys  was  simply  a  request  and  not 
a  direction,  as  it  would  be  against  public  policy  for  executors  to 
be  compelled  to  retain  attorneys  who  might  be  hostile  or  adverse 
in  their  actions.  (Williams  on  Exrs.  115  ;  Fox's  Appeal,  123 
Penn.  St.  518;  Matter  of  JTolden,  126  N.  Y.  593 ;  Redtield 
on  Surr.  Pr.  442.;  Matter  of  Delaplaine,  19  Abb.  [N.  C] 
413;  Matter  of  itutchinson,  84  Ilun,  593;  Matter  of  IJal- 
sey,  13  Abb.  [N.  C]  354 ;  Fowler  v.  LocJcwood,  3  Eedf.  465 ; 
Campbell  v.  Mackie,  1  Den.  185 ;  Frith  v.  Campbell,  53 
Barb.  325 ;  Matter  of  T.  G.  cfe  T,  Co,,  114  App.  Div.  778.) 

W.  Z.  Bamum  for  respondents.  The  finding  of  the  court 
refusing  to  allow  the  payments  by  Addie  Garlock  of  $191.90 
for  a  burial  lot,  and  $400  to  her  personal  attorney,  was 
abundantly  sustained  by  the  evidence  herein.  {Matter  of 
Ogden,  41  Misc.  Eep.  158 ;  Matter  of  Quimi,  16  Misc.  Eep. 
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651;  Matter  of  Arkenherger^  13  Misc.  Rep.  744;  Matter  of 
Van  Nostrand^  3  Misc.  Rep.  396 ;  Matter  of  Ilolden^  126 
N.  Y.  589;  Matter  of  Hutchinson,  84  II  nn,  563;  Matter  of 
T.  G.  (&  T.  Co,',  114  App.  Div7.  778.)  Tlie  direction  con- 
tained  in  the  first  paragraph  of  the  codicil  of  testator's  will 
does  not  create  an  equitable  conversion  and  the  widow  is  not 
entitled  to  receive  any  share  from  the  proceeds  of  the  real 
estate.  {Clemenis  v.  Bahcock,  26  Misc.  Rep.  90 ;  Matter  of 
Tienkin,  131  N.  Y.  391 ;  Miller  v.  Gilbert,  144  N.  Y.  68 ; 
Chamherlain  v.  Taylor,  105  N.  Y.  185  ;  Scholle  v.  Scholle, 
113  N.  Y.  261;  Matter  of  Tatum,  169  JST.  Y.  514;  Fra%er 
V.  Trustees,  etc,  124  N.  Y.  479  ;  Fisher  v.  Banta,  ^^  N.  Y. 
476;  Phelps  v.  Pond,  23  N.  Y.  69;  Moncrief  v.  Boss,  50 
N.  Y.  431.) 

WiLLARD  Bartlett,  J.  Tliis  appeal  brings  up  for  onr  con- 
sideration the  rulings  of  the  surrogate  of  Onondaga  county 
•  in  respect  to  three  matters  in  controversy  between  *the  widow 
and  executrix  of  Cliarles  W.  Garlock,  deceased,  on  the  one 
hand,  and  her  co-executor  and  the  other  parties  interested  iu 
the  estate  on  the  other. 

The  will  of  Charles  W.  Garlock  was  executed  on  March 
13,  1903.  In  the  first  paragraph  the  testator  directed  that  all 
his  just  debts  and  funeral  expenses  be  paid.  In  the  second 
paragraph  he  bequeathed  to  his  wife,  Addie  Garlock,  all  Iiis 
household  goods  and  furniture  and  jewelry  and  diamonds, 
except  his  diamond  stud.  In  the  third  paragraph  he  devised 
to  his  said  wife  the  use,  rents,  income  and*profits  of  his  house 
No.  820  East  Fayette  street,  in  Syracuse,  for  and  during  the 
term  of  her  natural  life  if  she  should  remain  unmarried,  and, 
upon  her  death  or  remarriage,  to  his  son,  Frank  Garlock,  in 
fee.  Then  follow  various  specific  legacies  until  we  come 
to  the  seventh  paragraph,  which  reads  as  follows :  "  I  give 
and  bequeath  to  my  said  wife,  Addie  Garlock,  one-third  of  all 
the  rest,  residue  and  remainder  of  my  personal  estate  of  every 
name  and  nature  whatsoever."  By  the  eighth  paragraph  the 
testator  bequeathes  to  his  son  Frank  Garlock  his  diamond  stud. 
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Tlie  ninth  paragraph  is  in  the  following  words :  "  I  give,  devise 
and  bequeath  to  my  son  Frank  Gar  lock  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,  of  every 
name  and  nature  whatsoever,  to  have  and  to  hold  unto  his  sole 
use,  benefit  and  behoof  forever."  By  the  tenth  paragraph  the 
devises  and  bequests  made  to  the  testator's  wife,  Addie  Garlock, 
are  declared  to  be  hi  lieu  of  dower.  The  eleventh  paragraph 
confers  upon  the  executors  power  to  lease,  mortgage,  sell 
and  convey  any  and  all  real  estate  of  which  the  testator  may 
die  seized,  but  contains  no  absolute  direction  to  sell.  By  the 
twelfth  paragrapli  the  testator  assumes  to  "  appoint  Wilson  & 
Wortman,  attorneys  at  law,  of  Syracuse,  N.  Y.,  attorneys 
for  my  estate,  upon  the  probate  of  this  my  last  will  and 
testament,  and  upon  all  other  matters  wherein  my  executors 
shall  require  legal  services  or  advice  in  the  settlement  of 
my  estate."  The  testator's  cousin,  Frank  Caldwell,  was 
appointed  executor,  and  his  wife,  Addie  Garlock,  executrix 
of  the  will. 

On  May  23,  1903,  the  testator  executed  a  codicil,  the  first 
paragraph  of  which  reads  as  follows:  "I  direct  my  executors 
to  sell  all  iny  real  estate  not  specially  bequeathed  by  my  said 
last  will  and  testament  of  which  I  mav  die  seized  and  to  turn 
the  same  into  money,  as  soon  as  it  may  be  done  for  the  best 
interests  of  m^  estate."  The  codicil  contains  some  specific 
bequests  not  involved  in  this  litigation.  The  only  other  pro- 
vision material  to  be  considered  is  the  third  numbered  para- 
graph which  is  in  these  words :  "  I  give  and  bequeath  to 
Oakwood,  a  Cemetery  Association  of  the  City  of  Syracuse, 
N.  Y.,  one  hundred  dollars,  the  annual  income  thereof  to  be 
used  for  the  care  of  my  burial  lot  in  said  cemetery." 

The  burial  lot  referred  to  in  the  codicil  had  belonged  to 
the  testator  for  many  years  prior  to  his  death  and  there  were 
buried  therein  the  body  of  his  first  wife,  the  body  of  a 
daughter  and  Jfche  body  of  a  sister-in-law.  Sufficient  space 
still  remained  in  this  lot  for  the  burial  of  three  more  bodies. 
Instead  of  burying  the  body  of  the  testator  there  his  execu- 
trix caused  his  remains  to  be  interred  in  another  lot  in  the 
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same  ceraetery  which  she  purchased  for  the  purpose  at  an 
expenditure  of  $191.90;  and  this  amount  the  surrogate 
refused  to  allow  her  upon  the  accounting  under  review.  She 
offered  evidence  tending  to  show  that  lier  stepson  had  prac- 
tically refused  to  permit  the  burial  of  the  testator's  body  in 
the  lot  which  he  owned  during  his  lifetime  and  also  refused 
to  recognize  her  own  right  to  burial  therein.  If  the  findings 
sustained  her  position  in  this  respect  there  can  be  no  doubt 
that  the  amount  which  she  expended  for  the  new  lot  would 
be  a  proper  charge  against  tlie  estate.  {Patterson  v.  Patter- 
807ij  59  N.  Y.  574,  582.)  The  case  cited  is  authority  for  the 
proposition  that  where  a  deceased  person  leaves  an  estate  it  is 
the  duty  of  his  personal  representatives  to  provide  for  the 
reasonable  and  necessary  expenses  of  the  burial  of  his  remains 
out  of  such  estate.  Furthermore  under  a  provision  of  the 
Membership  Corporations  Law  "The  remains  of  a  widow 
may  be  buried  in  a  burial  lot  of  which  her  husband  died  pos- 
sessed and  in  wliich  his  heirs  continue  to  have  an  estate  or 
riglit  of  burial  without  the  consent  of  any  pers(m  whomsoever 
claiming  any  interest  in  such  lot."  (Laws  of  1895,  chap.  559, 
§  51,  as  amended  by  Laws  of  1900,  chap.  715.)  We  have 
in  the  present  case,  however,  an  express  finding  by  the  learned 
surrogate  that  the  right  to  bury  the  said  Charles  W.  Garlock 
in  the  lot  owned  by  him  at  the  time  of  his  death  was  not 
refused  by  the  executors  or  by  the  remaining  family  of  the 
said  Charles  W.  Garlock,  and  that  there  was  no  refusal  by 
anj^  person  or  persons  having  an  interest  in  said  cemetery  lot 
to  allow  the  burial  of  Addie  Garlock  therein  in  the  event  of 
her  death.  This  finding,  sustained  as  it  is  by  the  nnanimous 
affirmance  in  the  Appellate  Division,  is  conclusive  upon  this 
court  and  sustains  the  propriety  of  the  surrogate's  ruling  that 
the  purchase  price  of  the  second  lot  was  not  chargeable  against 
the  estate. 

The  second  item  in  controversy  is  the  claim  of  the  executrix 
to  be  allowed  $400  paid  to  Mr.  William  Kiibin  for  profes- 
sional services  as  an  attorney  at  law.  As  to  this  matter  also 
wc  are  precluded  by  the  finding  of  the  surrogate  to  the  effect 
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that  Messrs.  Wilson  &  Wortinan  have  at  all  times  performed 
all  services  necessary  for  the  administration  of  the  estate  and 
his  further  finding  to  tlie  effect  that  the  services  performed 
bj  Mr.  Rubin  for  the  appellant,  and  for  which  he  charged 
her  the  snm  of  $400,  wei'e  rendered  to  her  personally  rather 
than  as  executrix.  Such  is  onr  construction  of  his  finding 
upon  this  subject,  from  which  the  words  "  as  executrix  "  are 
omitted.  While  the  unanimous  affirmance  forbids  any  review 
of  these  findings  here,  it  must  not  be  understood  that  in  sus- 
taining this  part  of  the  decree  we  concede  the  correctness  of 
the  proposition  ai-^rued  in  the  brief  for  the  respondent  that 
the  appointment  of  Messrs.  Wilson  &  Wortman  as  attorneys 
of  the  estate  by  the  twelfth  clause  of  the  will  was  binding 
upon  the  executors.  The  law  of  this  state  does  not  recognize  -| 
any  testamentary  power  to  control  executors  in  the  choice  of 
tlie  attorneys  or  counsel  who  shall  act  for  them  in  their  repre- 
sentative capacity.  They  may  incur  a  personal  liability  for 
the  conduct  of  their  lawyers,  and  hence  they  are  beyond  the 
control  of  their  testator  in  making  the  selection.  Such  a  pro- 
vision, therefore,  as  this  will  contains  in  reference  to  the 
attorneys  to  be  employed  is  to  be  regarded  merely  as  expres- 
sive of  a  wish  on  the  part  of  the  testator  which  it  is  most 
proper  for  the  executors  to  observe  if  it  accords  with  their 
own  judgment,  but  which  otherwise  they  are  not  bound  to  ^ 
regard. 

Proceeding  finally  to  a  consideration  of  the  third  question 
presented  by  this  appeal,  it  seems  to  us  very  clear  that  tlie 
appellant  is  right  in  respect  to  the  meaning  and  effect  of  the 
first  numbered  paragraph  in  the  codicil.  By  that  paragraph 
the  testator  substituted  for  the  discretionary  power  to  sell  con- 
ferred upon  his  executor  and  executrix  by  the  eleventh  para- 
graph of  the  will  a  positive  and  absolute  direction  for  the  sale 
of  all  his  real  estate  not  specifically  devised  by  the  will  itself. 
The  direction  to  his  executors  to  sell  which  is  contained  in 
this  paragraph  of  the  codicil  is  so  clear  and  emphatic  as 
unquestionably  to  work  an  equitable  conversion  of  the  real 
estate  to  which  it  refers.     At  the  time  of  his  decease  the  tes- 
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tator  owned  two  pieces  of  land,  to  wit,  No.  820  East  Fayette 
street  in  the  city  of  Syracuse,  and  No.  818  in  the  same  street. 
No.  820  was  specifically  devised  to  the  appellant  for  life  with 
a  remainder  in  fee  to  the  testator's  son,  Frank  Garlock,  upon 
the  decease  of  the  widow  or  her  remarriage.  No.  818  is  not 
expressly  mentioned  in  the  will,  and  if  there  had  been  no 
codicil  the  effect  of  the  ninth  paragraph  of  the  will  would 
have  been  to  devise  that  house  to  the  testator's  son,  Frank 
Garlock. '  On  the  other  hand,  if  bj^  reason  of  the  provisions 
of  the  first  paragraph  in  the  codicil  all  the  testator's  real 
estate  except  tlie  house  devised  to  his  widow  for  life,  is  to  be 
deemed  converted  into  personal  property  then  the  widow  under 
the  provisions  of  the  seventh  paragraph  of  the  will  which 
gives  her  one-third  of 'all  the  rest,  residue  and  remainder  of 
the  testator's  personal  estate  would  take  one-third  of  the  sum 
which  the  executors  have  derived  from  the  sale  of  No.  818 
East  Fayette  street.  In  other  words,  if  an  equitable  conver- 
sion is  effected  b}'  the  first  paragraph  of  the  codicil  then  the 
proceeds  of  the  sale  of  No.  818  are  divisible  under  the  will  as 
personal  property  and  the  bequest  to  the  widow  is  increased 
to  the  extent  of  one-third  of  such  proceeds. 

It  would  be  difficult  to  find  in  the  reported  cases  dealing 
with  the  subject  of  equitable  conversion  a  more  emphatic 
direction  to  sell  than  that  contained  in  the  first  paragraph  of 
the  codicil  here.  It  is  not  at  all  like  the  case  of  Parker  v. 
Linden  (113  N.  Y.  28),  where  the  direction  for  conversion  was 
plainly  to  carry  out  other  purposes  of  the  will  which  purposes 
had  failed.  There  the  testator  intended  that  the  estate  should 
be  converted  into  personalty  only  in  order  that  an  alien  brother 
and  sister  might  take  and  that  purpose  was  rendered  nugatorj* 
by  the  deatli  of  such  brother  and  sister  before  the  death  of 
the  testator.  In  the  case  at  bar,  however,  no  purpose  of  any 
kind  on  the  part  of  the  testator  is  disclosed  except  such  as 
might  be  inferred  from  the  language  of  the  codicil  itself. 
That  purpose  must  have  been  to  enlarge  the  personalty  so 
that  the  widow  might  share  therein.  It  isimpossible  to  account 
for  the  insertion  of  this  imperative  direction  to  sell  in  the  very 
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beginning  of  tlie  codicil  unless  it  was  designed  to  benefit  the 
widow.  As  there  was  only  one  piece  of  real  estate  in  addition  to 
that  specifically  devised  to  the  widow  for  life  there  was  nothing 
upon  which  the  first  paragraph  of  the  codicil  could  operate 
except  No.  818  East  Fayette  street;  and  the  only  conceivable 
object  which  the  testator  could  have  had  in  view  in  placing  the 
direction  to  sell  at  the  outset  of  the  codicil  was  his  desire  to 
increase  the  proportion  of  his  estate  which  was  to  go  to  the 
widow.  It  seeins  to  us,  therefore,  that  the  learned  surrogate 
committed  an  error  in  the  conclusion  of  law  whereby  he 
found  that  no  equitable  conversion  arose  out  of  the  direction 
contained  in  the  first  clause' of  the  codicil,  and  that  the  pro- 
ceeds of  the  real  estate  sold  thereunder  should  not  be  distril)- 
uted  as  personal  property.  AV^e  are  of  the  opinion^  on  the 
contrary,  that  the  first  paragraph  of  the  codicil  did  effect  an 
equitable  conversion  and  that  the  proceeds  of  the  real  estate 
sold  thereunder  should  be  distributed  as  personal  property 
under  the  will.  The  result  of  this  view  is  that  the  appellant 
as  the  widow  of  the  testator  is  entitled  to  receive  one-third  of 
the  moneys  realized  by  the  executor  from  the  sale  of  Ko.  818 
East  Fayette  street;  and  that  the  decree  of  the  Surrogate's 
Court  is  erroneous  and  should  be  reversed  so  far  a»-it  denies 
the  right  of  the  appellant  to  that  proportion  of  the  sum 
received  upon  the  sale  of  that  house.  The  decree  should, 
therefore,  be  modified  so  as  to  adjudge  that  the  widow  is 
entitled  to  receive  one-third  of  the  personal  property  less  the 
specific  bequests  made  in  the  will,  there  being  included  as  i)art 
of  such  personal  property  the  proceeds  of  the  sale  of  No.  818 
East  Fayette  street.  As  the  widow's  right  to  share  in  these 
proceeds  is  the  principal  question  involved  in  this  appeal  we 
think  that  considerations  of  equity  demand  that  she  should  be 
awarded  costs  in  all  the  couits. 

The  judgment  and  order  of  the  Appellate  Division  and  the 
decree  of  the  Surrogate's  Court  of  Onondaga  county  should 
be  reversed  to  the  extent  indicated  in  this  opinion  and  the 
proceeding  remitted  to  the  Surrogate's  Court  with  direc- 
tions to  modify  the  decree  so  as  to  award  to  the  appellant 
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one-third  of  the  proceedfl  of  the  Bale  of  tlie  testator's  real 
estate,  with  costs  to  the  appellant  in  all  tlie  courts  payable  ont 
of  the  estate. 

CuLLEN,  Ch.  J.,  Edward  T.  Babtlett,  IIaight^  Vann, 
Werner  and  Hisoock,  JJ.,  concur. 

Judgment  accordingly. 


Julius  Jaooby,   Appellant,  v.   Henrietta  Jacoby    et  al., 
Kespondents,  and  Samuel  Jacoby  et  al.,  Appellants. 

1.  Will  — Passive  Tiiust  —  When  Gift  to  Designated  Person,  in 
Trust  for  Residuary  Legatees,  Fails  to  Create  a  Valid  Active 
Trust.  Where  a  testator,  by  the  first  clause  of  his  wiH,  gives  to  his  wife 
all  his  estate  in  trust  for  the  residuary  legatees,  subject  to  certain  specific 
legacies,  and,  by  the  sixth  clause  of  the  wiU,  gives  all  the  residue  and 
remainder  of  his  property  to  his  residuary  legatees,  uamiug  his  wife  and 
four  of  his  children  as  such  legatees,  directing  **  the  same  to  be  equally 
divided  and  equally  shared  among  them  after  the  youngest  child  of  them 
shall  have  attained  the  age  of  twenty-one  years,  and  until  such  time  and 
during  his  minority  I  desire  that  my  wife  shall  receive  and  have  the  sole 
use  of  the  rents  and  income  of  my  estate  after  payment  of  any  tax  or 
expense  incidental  to  the  use  and  care  of  said  property,"  no  valid  trust  is 
created  by  such  provision;  the  designated  trustee  is  herself  one  of  the 
reiiiduary  legatees,  and  not  a  single  trust  duty  or  function  is  imposed  upon 
her;  the  projected  trust  is  c'early  a  passive  one,  which,  under  section  78 
of  the  Real  Property  Law,  transmits  no  title  to  the  trustee,  and  the  estate 
vests,  therefore,  in  the  five  residuary  legatees  named  in  the  will,  subject 
to  the  wife's  use  during  the  minority  of  the  youngest  child,  or  until  his 
earlier  death. 

2.  Will  —  When  Provision  Suspending  Division  of  Residuary 
Estate  During  the  Minority  of  "Youngest  Child"  Not  in  Con- 
travention of  Statute  Forbidding  Suspension  op  Power  of 
Alienation.  The  provision  that  the  property  shall  be  divided  among 
the  residuary  legatees  "after  the  youngest  child  of  them  shall  have 
attained  the  age  of  twenty-one  years,"  and  that,  "until  such  time  and 
during  his  n  inority,"  the  widow  shall  have  the  use  and  income  of  the 
estate,  does  not  render  the  will  void  (1)  because  it  suspends  the  power  of 
alienation  during  a  fixed  period  not  measured  by  lives,  and  (2)  because 
the  same  P9wer  is  suspended  during  the  existence  of  more  than  two  lives 
in  b(ing;  there  is  nothing  in  tho  will  to  indicate  that  it  was  testator's 
intention  to  suspend  the  power  of  alienation  for  a  fixed  period  of  time; 
on  the  contrary,  the  term  used,  when  given  its  usual  legal  meaning, 
imports  simply  a  suspension  during  a  "minority,"  and  that  expression, 
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as  defined  by  the  statute  (Real  Prop.  Law  fL.  1896,  ch.  547],  §  32),  is 
deemed  to  signify  "a  part  of  a  life  and  not  an  absolute  term  equal  to  the 
possible  dunition  of  such  minority;"  and  the  direction  that  the  testator's 
property  "be  equally  divided  and  equally  shared"  among  his  wife  and 
children.  *' after  the  youngest  child  of  them  shall  have  attained  the  age 
of  twenty-one  years,"  must  be  construed  as  of  the  time  of  the  testator's 
death,  and  so  construed  it  plainly  refers  to  the  youngest  of  his  children 
then  living,  who  was  in  fact  his  youngest  child,  and  a  suspension  of  the 
power  of  alienation  during  his  minority  is  valid. 
Jaeoby  v.  Jacoln/,  113  App.  Div.  913,  affirmed. 

(Argued  March  1,  1907;  decided  March  15,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Jnne  27,  1906,  which  affirmed  a  judgment  of  Special  Term 
construing  the  will  of  Julius  Jacohj',  deceased. 

Tlie  action  was  brought  to  obtain  a  decree  adjudging  void 
certain  alleged  trusts  and  powers  in  the  will  of  Julius  Jaeoby, 
(deceased,  jand  that  the  decedent  died  intestate  as  to  the 
residuum  of  his  property  on  the  ground  that  the  testamentary 
disposition  suspended  the  absolute  ownership  and  power  of 
alienation  of  the  decedent's  estate  for  a  period  beyond  that 
allowed  by  law. 

Julius  Jaeoby  died  in  the  borough  of  Brooklyn,  county  of 
Kings,  in  this  state,  on  the  15th  of  May,  1901,  leaving  a  last 
will  and  testament,  the  essential  parts  of  which  are  as  follows : 
^^  First.  After  all  my  lawful  debts  are  paid,  I  give  and 
bequeath  all  my  property  of  whatever  name  or  kind  that  I 
may  own  at  the  time  of  my  death  to  my  wife,  Ilenriette 
Jaeoby,  in  trust  for  the  residuary  legatees  hereinafter  named, 
subject  to  ti)e  following  bequests."  This  first  clause  is  fol- 
lowed by  four  others  which  relate  wholly  to  specific  legacies, 
after  which  the  testator  further  provided:  ^^ Sixth.  All  the 
residue  and  remainder  of  my  proj^erty,  both  real  and  personal, 
and  after  the  payment  of  the  foregoing  bequests  I  give,  devise 
and  bequeath  to  the  following  named  residuary  legatees, 
namely,  to  my  wife,  Henriette  Jaeoby,  Esther  Jaeoby,  Nathan 
Jaeoby,  Edward  Jaeoby  and  Charles  Jaeoby,  the  same  to  be 
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equally  divided  and  equally  shared  among  them  after  the 
youngest  child  of  them  shall  have  attained  the  age  of  twenty- 
one  years,  and  until  such  time  and  during  his  minority  I  desire 
that  my  wife  shall  receive  and  have  the  sole  use  of  the  rents 
and  income  of  my  estate  after  payment  of  any  tax  or  expense 
incidental  to  the  use  and  care  of  said  property."  The  seventh 
and  succeeding  clauses  of  the  will  are  not  material  to  the 
controversy  at  bar. 

This  will  was  duly  admitted -to  probate,  and  thereafter  this 
-action  was  brought  by  the  plaintiff,  who  was  one  of  the  tes- 
tator's four  children  by  a  former  marriage,  against  the  testa- 
tor's second  wife  and  the  four  children  of  the  marriage  with 
lier,  who  are  the  residuary  legatees  named  in  the  will. 

Alton  B.  Parker,  Fraiicis  A.  McClosJcey,  Charles  J.  Bel- 
fer  and  Samuel «/.  Flash  for  appellant.  The  testator  by  the 
terms  of  his  will  created  an  active  express  trust  in  his  wife, 
Henrietta  Jacoby,  to  collect  the  rents,  profits  and  income. 
{Morse  v.  Morse,  85  N.  Y.  53 ;  Sicker  v.  Sicker,  23  Misc. 
Kep.  737 ;  Vernon  v.  Vernon,  53  N.  Y.  351 ;  Tobias  v. 
Ketchum,  32  N.  Y.  319  ;  Garveij  v.  McDevitt,  72  N.  Y.  556  ; 
Spitzer  v.  Spitzer,  38  App.  Div.  436.)  The  attempted  trust 
in  Henrietta  Jacoby  to  receive  the  rents  and  profits  and  apply 
them  to  her  own  use  until  after  the  youngest  of  the  four 
designated  minors  shall  have  attained  the  age  of  twenty-one 
years  is  void,  because  it  suspends  the  absolute  power  of 
alienation  beyond  two  lives  in  being  at  the  time  of  his  death. 
{Ochletter  v.  Smith,  41  N.  Y.  328;  Ilaynes  v.  Sherman,  117 
N.  Y.  434 ;  Ilerzog  v.  T.  G.  c6  T.  Co,,  177  N.  Y.  86 ;  Ilaxo^ 
ley  V.  James,  16  Wend.  61 ;  Jennings  v.  Jennings,  7  N.  Y. 
546 ;  Bindrim  v.  Ulrich,  64  App.  Div.  444 ;  Walsh  v.  Wal- 
dron,  17  N.  Y.  Supp.  820  ;  135  N.  Y.  650 ;  C  T.  Co.  v.  Egles- 
ton,  95  N.  Y.  Supp.  945 ;  185  N.  Y.  23;  Chaplin  on  Sus.  of 
Alienation,  §  98.)  If  the  trust  attempted  to  be  created  is 
limited  to  continue  until  after  Charles,  the  youngest  child  of 
them,  shall  have  attained  the  age  of  twenty-one  years,  it  is  void, 
because  the  limitation  is  dependent  not  on  life  but  on  time. 


1907.]  Jacob Y  v.  Jacoby.  127 


N.  Y.  Rep.]  Points  of  counsel. 


(Staples  V.  Ilawes^  39  App.  Div.  452 ;  Jiice  v.  Barrett^  102  N. 
Y.  162  ;  Greene  v.  Greene^  125  N.  Y.  508  ;  Kalish  v.  Kalhh^ 
166  N.  Y.  368 ;  TJndei^ood  v.  Curtis,  127  N.  Y.  129 ;  Gerard 
on  Titles  [3d  ed.],  226  ;  Walsh  v.  Waldron,  63  Ilnn,  315  ;  135 
N.  Y.  650 ;  Haynes  v.  Sherman,  117  X.  Y.  434 ;  Ilagemeyer 
V.  Saulpaxighy  97  App.  Div.  535 ;  Titus  v.  Weehs,  37  Barl). 
136.)  The  direction  that  tfie  testator's  estate  shall  be  equally 
divided  and  equally  shared  after  the  youngest  of  the  four 
children  shall  have  attained  the  age  of  twenty-one  years,  is  an 
attempt  to  create  a  future  estate  which  is  limited  upon  an 
unlawful  condition  and  event,  in  that  it  cannot  be  definitely 
said  until  such  time  in  whom  the  estate  will  ultimately  vest, 
and  there  was  no  vesting  in  the  residuary  legatees  of  Julius 
Jacoby,  deceased.  {Kilpatrich  v.  Barron,  54  Hun,  322; 
Hennessy  v.  Patterson,  85  N.  Y.  91 ;  Ilaynes  v.  Sherman, 
117  N.  Y.  433 ;  Everett  v.  Everett,  29  X.  Y.  39 ;  Bindrim 
v.  Ulrich,  64''App.  l)iv.  444;  Greenwald  v.  Waddelly,  116 
]Sr.  Y.  234;  Lewisohn  v.  IleriTy,  179  N.  Y.  352;  Matter 
of  Crane,  164  N.  Y.  71 ;  Matter  of  Baer,  147  N.  Y.  348.) 
Whether  viewed  as  creating  an  express  trust,  a  future  estate 
or  a  power  in  trust,  the  will  at  bar  is  equally  invalid.  {Read 
V.  Williams,  125  N.  Y.  560;  Moncriefv.  Boss,  50  N.T. 
431 ;  Hetzel  v.  Barber,  69  N".  Y.  1 ;  Garvey  v.  McDevitt,  72 
N.  Y.  556  ;  Tilden  v.  Gree7i,  130  N.  Y.  29.)  The  trust  pro- 
visions constitute  a  single  entire  trust  and  scheme,  and  the 
entire  trust  being  void,  all  its  provisions  fall  with  it.  It  was, 
therefore,  error  for  the  trial  court ,  after  declaring  the  trust 
void,  to  attempt  to  carry  out  the  testator's  design  by  saying  that 
the  property  vested  in  the  \^'ife  until  Charles  was  twenty-one 
or  until  his  earlier  death.  {Tilden  v.  Green,  130  N.  Y.  29; 
Knox  V.  Jones,  47  N.  Y.  389  ;  Adam  v.  Pery^j,  43  N.  Y. 
487  ;  Garvey  v.  McDevitt,  72  N.  Y.  556  ;  Kalish  v.  Kalish, 
166  N.  Y.  368 ;  Greeiie  v.  Greene,  125  N.  Y.  508.) 

Thomas  Kdby  and  James  TF.  Ridgway  for  Henrietta 
Jacoby  et  al.,  respondents.  The  will  does  not  create  any  valid 
trust,  and  the  residuary  legatees  take  an  absolute  legal  estate. 


128  Jaooby  t;.  Jacoby.  [Mar^ 

Opinion  of  the  Court,  per  Wekneu,  J.  [Vol.  188. 

{liawson  V.  Lampman^  5  N.  Y.  456;  Fisher  v.  Hallj  41 
N.  Y.  416 ;  Woodgate  v.  FUet,  64  N.  Y.  573 ;  S.  S.  Bank  v. 
Ilolden,  105  N.  Y.  415;  Hopkins  v.  Kent,  145  K  Y.  363; 
Matter  of  De  Ituyck^  99  App.  Div.  596 ;  Guental  v.  Guentalj 
113  App.  Div.  310;  Denuo^i  v.  Denison,  185  N.  Y.  438; 
Downing  v.  Marshall^  23  N.  Y.  366;  Greene  v.  Greene^  125 
N.  Y.  506.)  The  residuum  is  to  be  divided  wlien  testator's 
youngest  child,  Charles  Jacoby,  reaches  majoyty  or  dies 
before  that  time.  (Matter  of  Sandj  63  N.  Y.  Snpp.  67; 
Muller  V.  Struppinan^  60  Abb.  [N.  C]  350 ;  Lang  v.  liopke^ 
5  Sandf.  369 ;  Burke  v.  Valentine^  52  Barb.  436 ;  Gilman  v. 
Iteddington^  24  N.  Y.  9;  James  v.  Beasley^  14  Ilun,  520; 
^Z«  V.  Lynchy  21  X.  Y.  Super.  Ct.  465 ;  Van  Cott  v.  Pren- 
tice, 104  N.  Y.  45 ;  7?^  v.  Vingut,  117  IST.  Y.  204;  Hawley 
v.  */a?7i^«,  16  Wend.  61.) 

John  M,  Zurn  for  Edward  Jacoby  et  al.,  respondents. 
The  power  of  alienation  is  not  suspended  by  the  will  beyond 
the  statutory  period.  {Denison  v.  Denison,  185  N.  Y.  438 ; 
Greene  v.  Greene,  125  X.  Y.  512;  Hopkins  v.  Kent,  145 
N.  Y.  363 ;  Boe  v.  Vingut,  117  N.  Y.  204.)  The  trust  men- 
tioned  ii^  the  will  is  not  a  valid  active  trust,  but  a  passive  trust 
only,  and  the  residuary  legatees  obtain  the  whole  estate,  both 
legal  and  equitable.     (L.  1896,  ch,  547,  §  73.) 

Werner,  J.  Tiie  appellants  claim  and  the  respondents 
concede  that  the  first  or  '*  trust"  clause  of  the  will  is  invalid, 
but  they  do  not  agree  as  to  the  reasons  for  its  invalidity,  or 
its  effect  upon  the  rest  of  the  will. 

With  great  elaboration  and  much  force  the  learned  counsel, 
for  the  appellants  contend,  in  substance,  that  when  the  first 
and  sixth  clauses  of  the  will  are  read  together,  as  they  should 
be,  it  becomes  apparent  that  the  trust  is  void  because  it 
involves  an  unlawful  suspension  of  the  power  of  alienation, 
which  is  so  inseparably  interwoven  with  all  the  other  essential 
features  of  the  will  as  to  render  the  whole  instrument  void. 

The   respondents,   while   conceding  the  invalidity  of  the 
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trust,  contend  tliat  it  is  nullified,  not  by  the  statute  aguiubt 
unlawful  suspension,  but  by  the  statutory  provisions  relating 
to  passive  or  "  dry  "  trusts,  and  that  its  extirpation  from  the 
will  does  not  affect  the  rest  of  the  testators  plan  for  the 
devolution  of  his  estate. 

By  the  first  clause  tlie  testator  gives  to  his  wife  all  his 
estate,  in  trust  for  the  residuary  legatees,  subject  to  certain 
specific  legacies.  The  residuary  legatees  named  in  the  sixth 
clause  are  the  testator's  wife  and  his  four  children,  Esther, 
Nathan,  Edward  and  Charles.  The  property  is  directed  "  to 
be  equally  divided  and  equally  shared  among  them  after  tlie 
youngest  child  of  them  shall  have  attained  the  age  of  twenty- 
one  ycarSy  and  until  such  time  and  during  his  minority ^  I 
desire  that  my  said  wife  shall  receive  and  have  the  sole  use 
of  the  rents  and  income  of  my  said  estate." 

No  second  reading  of  these  two  clauses  of  the  will  is  neces- 
sary to  demonstrate  that  they  create  no  valid  trust.  The 
designated^  trustee  is  herself  one  of  the  residuary  legatees, 
and  not  a  single  trust  duty  or  function  is  imposed  upon  her. 
The  projected  trust  is  clearly  a  passive  one  which,  under  sec- 
tion 73  of  the  Real  Property  Law,  transmits  no  title  to  the 
trustee,  but  devolves  it  directly  upon  those  entitled  to  the 
ultimate  beneficial  estate.  {Rawson  v.  Lavijyman^  5  N.  Y. 
456  ;  Fisher  v.  Hall,  41  N.  Y.  416  ;  Woodgate  v.  Fleet,  64 
N.  Y.  573.)  By  the  sixth  clause  the  ultimate  beneficiaries 
are  the  testator's  wife  and  the  four  children  named,  subject 
to  the  wife's  use  of  the  estate  during  the  minority  of  the 
youngest  child  of  them.  Unless  there  is  something  in  this 
sixth  clause  directing  an  unlawful  suspension  of  the  power  of 
alienation  it  is,  therefore,  plain  that  the  estate  has  vested  in  the 
five  named  residuary  legatees,  subject  to  the  w^ife's  use  during 
the  minority  of  the  youngest  cliild,  or  until  his  earlier  death, 
for  it  is  well  settled  that  a  term  measured  by  a  minoiity  ends 
upon  the  death  of  the  minor,  {lioe  v.  Yhujut,  11 T  X.  Y. 
204 ;  Real  Prop.  Law,  sec.  32.) 

The  next  question  to  be  considered  is  whether  there  is  any- 
thing in  the  will  which  offends  against  the  statute  forbidding 
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tho  absolute  power  of  alienation  of  real  property  by  any  lim- 
itation or  condition  for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at  the  creation 
of  the  estate.  Counsel  for  the  appellants  contend  that  when 
the  sixth  clause  is  read  and  construed  in  connection  with  the 
context  of  the  whole  instrument,  the  testator's  direction  that 
the  widow  shall  have  the  use  and  income  of  the  estate  "  until 
such  time  and  during  his  minority,"  makes  it  plain  that  the 
testator  not  only  referred  to  the  minority  as  a  fixed  period  of 
time,  but  that  the  particular  minority  mentioned  is  that  of  the 
testator's  youngest  surviving  child  who  shall  reach  the  age  of 
twenty-one  years.  It  needs  neither  argument  nor  authority 
to  show  that  if  the  will  before  lis  can  be  fairly  thus  construed, 
it  is  irretrievably  void,  (1)  because  it  suspends  the  power  of 
alienation  during  a  fixed  period  not  measured  by  lives,  and 
(2)  because  the  same  power  is  suspended  during,  the  existence 
of  more  than  two  lives  in  being. 

We  ccmnot  subscribe  to  the  view  that  there  is  anything  in 
the  will  to  indicate  that  it  was  the  testator's  intention  to  sus- 
pend the  power  of  alienation  for  a  fixed  period  of  time.  On 
the  contrary,  the  term  used,  when  given  its  usual  legal  mean- 
ing, imports  simply  a  suspension  during  a  "  minority,"  and  that 
expression,  as  defined  by  the  statute,  is  deemed  to  signify  "  a 
part  of  a  life  and  not  an  absolute  term  equal  to  the  possible 
duration  of  such  minority."     (Real  Prop.  Law,  sec.  32.) 

Neither  is  the  second  contention  of  the  appellants,  to  the 
eflEect  that  the  power  of  alienation  is  suspended  for  more  than 
two  lives  in  being,  any  more  admissible  than  the  first.  If  we 
should  assume  that  the  phraseology  of  the  will  were  ambigu- 
ous, so  that  it  might  be  given  either  of  two  meanings,  it  would 
be  our  duty  to  adopt  that  which  will  uphold  the  will.  {Hop- 
kins V.  Kent^  145  N.  Y.  367.)  Thus  if  we  were  in  doubt 
as  to  whether  the  division  of  the  testator's  property  is  directed 
to  be  made  when  the  youngest  of  his  children  shall  have 
arrived  at  the  age  of  twenty-one  years,  or  upon  the  majority 
of  the  youngest  of  his  children  who  shall  reach  that  age,  we 
should  have  to  interpret  the  will  as  directing  the  former  dis- 
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position,  because  it  is  valid,  as  against  the  latter  direction, 
which  is  invalid. 

It  is  not  necessary,  however,  to  go  to  that  extremity,  for 
we  til  ink  the  testator's  language  is  reasonably  clear  and  unam- 
biguous. He  directs  that  his  property  "  be  equally  divided 
and  equally  shared"  among  his  wife  and  children,  "after  the 
youngest  child  of  them  shall  have  attained  the  age  of  twenty- 
one  years."  If  we  apply  to  this  language  the  rule  that  the 
will  speaks  as  of  the  time  of  the  testator's  death,  it  plainly 
refers  to  the  youngest  of  his  children  then  living,  who  was  in 
fact  the  testator's  youngest  child,  and  a  suspension  of  the 
power  of  alienation  during  "  his  minority  "  is  unquestionably 
valid.  (Chaplin  on  Suspension,  etc.,  sec.  100 ;  Van  Cott  v. 
Prentice^  lOA  N.  Y.  56.)  Much  more  might  be  written  upon 
the  various  suggestions  so  elaborately  and  ably  presented  on 
behalf  of  the  appellants,  but  it  would  add  nothing  substantial 
to  the  discussion.  In  the  last  analysis  every  case  involving 
the  construction  of  a  will  must  be  decided  upoi>  its  own  par- 
ticular facts  and  circumstances,  and  we  have  said  enough  to 
indicate  that  we  have  no  doubt  as  to  the  validity  of  this  will. 

The  judgment  herein  should  be  affirmed,  with  one  bill  of 
costs. 

CuLLEN,  Ch.  J.,  Edward   T.  BARTLErr,   Hajght,  Vanx, 
WiLLARD  Bartlett  and  IIiscock,  JJ.,  concur. 

Judgment  affirmed. 


Emma  Corcoran,  as  Administratrix  of  the  Estate  of  Margaret 
Corcoran,  Deceased,  Appellant,  v.  The  City  of  New  York, 
Respondent. 

1.  Municipal  Corporations — Duty  op  City  to  Keep  Its  Streets 
Free  from  Dangerous  Defects  —  Use  of  Automobiles  upon  City 
Streets.  "While  a  municipal  corporalioD  is  not  an  insurer  of  travelers 
using  its  streets  and  owes  no  special  duty  to  those  wlio  nde  in  automo- 
biles, it  is  at  all  times  bound  to  exercise  due  care  to  keep  its  public 
and  much-used  streets  safe  and  free  from  dangerous  defects,  and  such 
streets  may  be  as  freely  used  by  those  who  ride  in  automobiles  as  by 
pedestrians  or  other  travelers. 
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bridge  formed  a  continuation  of  Jerome  avenue  and  connected 
it  with  the  island  of  Manhattan  on  the  south  side  of  the  Har- 
lem. At  some  time  in  that  year  the  old  bridge  was  removed, 
leaving  Jerome  avenue  to  terminate  abruptly  as  above 
described,  and  some  six  or  seven  years  before  the  trial  of  this 
action  the  defendant  had  erected  across  this  abrupt  end  of 
Jerome  avenue  a  picket  fence  about  six  feet  high,  wliich 
extended  across  the  whole  width  of  the  street.  This  fence 
was  close  to  the  end  of  the  declivity,  and  converted  this  part 
of  the  street  into  a  cul  de  sac.  Extending  across  a  part  of  the 
street,  at  a  point  about  four  feet  easterly  from  the  fence  in 
question,  was  what  is  known  as  a  guard  rail,  constructed  of 
upright  chestnut  posts,  six  inches  in  diameter,  connected  at 
the  top  and  about  midway  between  the  ground  with  two  by 
four  rails.  After  the  old  bridge  had  been  taken  away  a  new 
bridge  was  built  across  the  Harlem  river,  with  its  easterly 
approach  commencing  near  the  intersection  of  Jerome  avenue 
and  One  Hundred  and  Sixty-second  street,  at  a  point  about 
fifteen  hundred  feet  easterly  from  the  fence  at  the  end  of  the 
cul  de  sac.  This  new  approach  forms  a  continuation  of 
Jerome  avenue,  which  now  converges  southerly  on  a  curve 
and  crosses  the  Harlem  to  the  south  of  the  cul  de  sac,  while 
the  cul  de  sac  continues  along  the  old  lines  of  Jerome  avenue, 
which  are  slightly  to  the  right  of  and  almost  parallel  with  the 
new  approach.  The  two  branches  of  Jerome  avenue  thus 
described  form  what  may  be  termed  an  oval  which  extends  to 
the  Harlem  river.  At  this  point  Jerome  avenue  is  intersected 
on  the  northerly  side  by  Ogden  avenue  and  Sedgwick  avenue. 
Ogden  avenue  runs  generally  north  and  south,  and  enters 
Jerome  avenue  about  three  hundred  and  fifty  feet  from  the 
picket  fence.  Its  course  is  changed  on  the  opposite  side  of 
Jerome  avenue,  where  it  connects  with  the  approach  to  the 
new  bridge,  forming  what  is  called  the  Ogden  avenue 
approach.  The  direction  of  Sedgwick  avenue  is  approxi- 
mately east  and  west,  and  it  enters  Jerome  avenue  still  nearer 
the  fence,  its  curb  line  on  the  westerly  or  lower  side  being 
two  hundred  and  forty  feet  therefrom  and  practically  oppo- 
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site  the  Ogdeu  avenue  approacli.  From  the  intersection  of 
these  two  avenues  with  Jerome  avenue  the  latter  continues, 
as  already  stated,  along  the  old  lines  to  the  abrupt  ending  at 
the  guard  rail  and  picket  fence.  This  was  the  pliysical 
situation  at  the  time  and  place  of  the  accident. 

On  the  night  in  question  the  plaintiff's  intestate  with  ten 
others  had  been  at  a  resort  on  One  Hundred  and  Tenth  street. 
They  left  there  in  two  automobiles  at  between  nine  and  ten 
o'clock  in  the  evening  and  went  to  a  roadhouso  called  Wood- 
ward's,  at   One   Hundred    and    Seventy-seventh   street  and 
Jerome  avenue.     Two  of  the  party  left  the  latter  place  in  one 
of  the  automobiles,  and  the  other  nine,  including  plaintiff's 
intestate,  continued  there,  dancing  and  singing  until  about  mid- 
night when  they  entered  the  remaining  automobile.     Seven  of 
them  got  into  the  tonneau  of  the  vehicle,  and  the  front  two 
seats  were  taken  by  tlie  plaintiff's  intestate  and  one  Noyes 
who   operated    the  machine.      The  party   proceeded   along 
Jerome  avenue  towards  tlie  city,  and  when  they  had  reached 
the  intersection  of  that  avenue  with  the  new  bridge  aj  proach 
near  One  Hundred  and  Sixty-second  street  they  held  to  the 
right  or  north,  following  the  old  lines  of  Jerome  avenue  into 
the  cul  de  sac,  instead  of  keeping  to  the  left  and  going  along 
the  new  approach  to  and  across  the  bridge.     This  explains 
how  they  came  into  collision  with  the  guard  rail  and  picket 
fence  with  the  result  above  stated. 

The  foregoing  facts  were  supplemented  by  evidence  from 
which  a  jury  might  have  found  that  to  a  traveler  in  the  dark- 
ness of  the  night,  who  was  unfamiliar  with  that  locality,  there 
was  nothing  to  indicate  that  the  street  ended  at  a  dangerous 
declivity  not  more  than  two  hundred  and  fifty  feet  beyond 
the  intersection  of  Jerome  avenue  with  Ogden  and  Sedgwick 
avenues,  unless  there  was  sufficient  artificial  light  in  the  vicinity 
to  plainly  disclose  the  situation.  It  is  obvious,  therefore,  that 
the  crucial  question  in  the  case  was  whetlier  this  dangerous 
place  was  sufficiently  lighted.  As  bearing  upon  that  question 
it  was  shown  that  there  was  an  electric  light  (since  removed) 
on  the  northerly  side  of  Jerome  avenue  one  hundred  and 
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seventeen  feet  from  the  fence  and  one  hundred  and  twenty- 
six  feet  from  the  place  where  the  automobile  collided  with  the 
fence.  There  were  stnall  maple  trees  on  each  side  of  this 
light,  the  branches  and  foliage  of  which  somewhat  obscured 
it.  On  the  left  or  southerly  side  of  Jerome  avenue,  at  the 
easterly  corner  of  the  Ogden  avenue  approach  and  a  distance 
of  two  hundred  and  eighty-two  feet  from  the  fence,  there 
was  another  electric  light,  while  there  were  others  further  to 
the  south.  The  new  bridge  which',  viewed  from  the  cul  de 
sac,  extended  diagonally  across  the  Harlem  river,  was  brilliantly 
lighted,  and  the  lights  on  the  draw  span  were  so  directly  in 
front  of  the  traveler  coming  down  Jerome  avenue  that  they 
might  easily  have  been  mistaken  for  lights  that  appeared  to  be 
placed  along  a  direct  continuation  of  Jerome  avenue  to  the 
west.  The  possibility  of  such  a  mistake  was  increased  by  the 
fact  that  the  cul  de  sac  was  paved,  guttered  and  curbed.  It 
was  laid  with  two  lines  of  railroad  tracks  close  up  to  the 
fence,  and  the  sidewalks  extended  on  either  side  to  the  same 
point.  The  guard  rail  and  the  picket  fence  were  so  weather 
beaten  and  dark  in  color  that  they  were  less  visible  in  the 
night  than  painted  structures  would  have  been.  There  was 
evidence  tending  to  show  that  there  was  plenty  of  light  on 
the  Ogden  avenue  approach,  but  that  it  cast  a  very  dim  reflec- 
tion toward  the  fence  two  hundred  and  eighty-two  feet  dis- 
tant, and  that  in  going  from  the  illuminated  zone  of  the 
Ogden  avenue  approach  into  the  more  dimly  lighted  cid  de 
sac,  the  traveler's  ability  to  see  surrounding  objects  plainly 
was  considerably  decreased.  Something  like  a  month  prior 
to  the  date  of  the  accident  another  person  or  party  coming 
down  Jerome  avenue  in  an  automobile  had  crashed  into  this 
same  fence  under  similar  circumstances,  and  had  reported  the 
accident  at  a  police  station.  Horses  had  been  frequently 
heard  in  the  night  time  to  stop  suddenly  in  front  of  the 
fence,  and  there  was  other  evidence  from  which  the  jury 
could  have  found  that  it  was  impossible  to  see  the  fence  in  the 
night  time  until  very  close  to  it. 

Upon  such  evidence,  with  all  the  inferences  fairly  deduct- 
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ble  therefrom,  it  seems  to  us  impossible  to  escape  the  conchi- 
sion  that  the  case  presented  questions  of  fact  for  decision  by 
the  jury.  Jerome  avenue  was  one  of  the  public  streets  of  the 
city  of  New  York.  It  was,  therefore,  the  duty  of  the  munici- 
pality to  see  that  it  was  at  all  times  kept  in  a  reasonably  safe 
condition  for  travel  thereon.  Although  it  owed  no  special 
duty  to  those  who  ride  in  automobiles,  and  was  not  an  insurer 
of  the  travelera  using  that  street,  it  was  at  all  times  bound  to 
exercise  due  care  to  keep  the  highway  reasonably  safe  and  free 
from  dangerous  defects.  {Hunt  v.3fayor^  etc.,  of  N,  JT.,  109 
N.  Y.  134 ;  HulleU  v.  City  of  YonTcers,  104  id.  434.)  It  can- 
not be  said  that  the  city  was  under  any  duty  to  safeguard  this 
dangerous  place  with  a  more  substantial  barricade  than  tlie 
fence  and  guard  rail,  for  they  wore  doubtless  suflScient  for 
ordinary  emergencies  such  as  would  be  likely  to  arise  in  the 
day  time  in  the  use  of  the  street  by  pedestrians  or  drivers  of 
lioi*ses.  But  the  streets  of  a  city  may  be  as  freely  used  by 
those  who  ride  in  automobiles  as  by  pedestrians  or  travelers, 
and  if  this  cul  de  sac  was  likely  to  be  a  dangerous  place  in 
the  night  time  to  any  class  of  wayfarers  who  might  be  misled 
into  thinking  that  it  would  be  a  continuation  of  the  highway, 
it  should  have  been  so  well  lighted  as  to  give  fair  warning 
that  it  was  merely  a  cul  de  sac^  or  so  well  guarded  as  to  pre- 
vent entrance  to  the  point  of  danger,  for  "  a  public  highway 
may  be  used  in  the  darkest  night ;  a  night  so  dark  that  the 
keenest  and  clearest  vision  may  not  be  able  to  detect  obstruc- 
tions and  defects."  {Harris  v.  Uehelhoer^  75  N.  Y.  175.) 
We  think  that  the  question  whether  the  city  had  provided 
sufficient  light  to  enable  a  traveler  at  night  to  discern  the 
guard  rail  and  fence,  and  to  be  aware  of  the  danger  in  time  to 
avert  accident,  was  one  of  fact.  {Snowden  v.  Town  of  Som- 
erset^ 171  N.  Y.  99.)  The  situation  disclosed  by  the  record 
was  such  as  would  have  warranted  the  jury  in  deciding  that  a 
traveler,  although  exercising  reasonable  prudence  and  fore- 
sight, might  meet  with  an  accident  at  thisplacehi  the  absence 
of  more  effective  safeguards  than  those  furnished  by  the 
defendant.     This  conclusion  is  no  less  admissible  in  respect  to 
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aatoinobiles  than  of  any  other  kind  of  vehicle  rightfully  used 
upon  the  public  streets.  As  bearing  upon  that  question  the 
jury  would  have  had  the  right  to  consider  that  at  least  one 
similar  accident  had  previously  happened  at  tliis  place  to  the 
knowledge  of  some  of  the  city  authorities,  and  that  all  the 
physical  conditions  surrounding  the  place  of  the  accident  were 
such  as  to  lull  the  wayfarer  into  a  feeling  of  security  instead 
of  awakening  in  him  a  sense  of  danger. 

We  are  also  of  the  opinion  that  the  question  of  contribu- 
tory negligence  was  one  of  fact  for  the  consideration  of 
the  jury.  Tlie  automobile  was  going  at  the  rate  of  eight  to 
ten  miles  an  hour,  and  Noyes  was  shown  to  have  been  an 
experienced  and  careful  operator.  Although  the  testimony 
tends  to  show  that  this  automobile,  weighing  three  thousand 
pounds,  and  going  at  the  rate  of  from  eight  to  ten  miles  an 
hour,  could  have  been  stopped  in  from  eighteen  to  twenty 
feet,  it  is  still  a  question  of  fact  whether  under  the  conditions 
which  existed  the  guard  rail  and  fence  were  visible  from  a 
sufficient  distance  to  make  such  a  stop  possible.  It  is  true 
that  one  of  the  occupants  of  the  tonneau  testified  that  the 
fence  could  be  distinguished  at  a  distance  of  fifteen  feet,  but 
that  is  by  no  means  conclusive,  for  the  plaintiff  was  entitled 
to  the  benefit  of  the  legal  principle  that  a  traveler  on  a  city 
street  has  the  right  to  assume  tliat  all  the  parts  thereof 
intended  for  travel  are  safe,  and  he  is  not  open  to  the  impu- 
tation of  negligence  if  he  fails  to  discern  an  unknown  and 
concealed  danger  at  the  very  instant  necessary  to  prevent  an 
impending  disaster.  {Brtisso  v.  City  of  Buffalo^  90  N.  Y. 
679';  McOuire  v.  Sj>enc€,  91  id.  303  ;  Weed  v.  Vil.  of  Balls- 
ton  Spa.,  76  id.  329 ;  Cftis/ioh/i  v.  State  of  New  Yorh^  141 
id.  246.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
w^ith  costs  to  abide  the  event. 

Edward  T.  Bartlett,  Willard  Bartlett  and  Hiscock, 
JJ.,  concur;  Cullen,  Ch.  J.,  Haight  and  Vann,  JJ., 
dissent. 

Judgment  reversed,  etc. 
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Norman  C.  Harris,  Respondent,  v,  Baltimore  Machine  and 
Elevator  Works,  Appellant. 

1.  Employers'  Liability  Act  (L.  1902,  Ch.  600)  —  Pleading.  It  is 
not  necessary,  in  order  to  plead  a  cause  of  action  under  the  Employers' 
Liability  Act  (L.  1902.  ch.  600),  that  its  precise  language  should  be  made 
use  of,  provided  that  it  appfear  plainly  from  what  is  alleged  that  the  cause 
of  action  was  within  the  provisions  of  the  act  and  that  its  requiremenu  of 
tha  giving  of  a  notice  to  the  defendant  has  been  complied  with. 

2.  Same  —  Negligence  —  Action  by  Servant  to  Recover  for 
Injuries  Caused  by  Negligence  of  Employer's  Superintendent  — 
Sufficiency  op  Allegations  of  Complaint.  Where,  in  an  action 
brought  by  an  employee  of  a  foreign  corporation  to  recover  for  injuries 
sustained  by  him  by  reason  of  the  fall  of  a  defective  and  unsafe  elevator, 
constructed  by  and  then  being  operated  under  the  supervision  and  con- 
trol of  the  defendant,  which  the  plaintiff  had  entered  in  obedience  to 
orders  of  the  defendant's  superintendent,  the  complaint  states  all  the 
facts  necessary  to  be  proved  to  establish  that  the  negligence  which  occa- 
sioned the  happening  of  the  accident  was  that  of  defendant's  superintend- 
ent and  then  alleges  that  '*  within  120  days  after  the  occurrence  of  said 
accident  ♦  *  ♦  and  on  the  18th  day  of  March,  1903,  due  notice  in 
writing  of  the  time,  place  and  cause  of  the  injury  was  given  in  the 
manner  provided  by  and  pursuant  to  chanter  600  of  the  Laws  of  1902," 
such  complaint  states  facts  sufficient  to  constitute  a  cause  of  action  under 
the  Employers'  Liability  Act. 

Harris  Y.Baltimore  Maeliine  <t  Elevator  Co,,  112  App.  Div.  389, 
affirmed. 

(Argued  March  11.  1907;  decided  April  2.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  24,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theron  G.  Strong  for  appellant.  The  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action  under  the 
Employers'  Liability  Act.     {Klepa  v.  B.  Mfg,  Co,^  107  App, 
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Div.  488 ;  Gmaehle  v.  Rosenberg,  1Y8  N.  Y.  147 ;  Ward  v. 
M.  E.  Co,,  95  App.  Div.  437  ;  Sclwrrmrhorn  v,G.F.  C.  Co,, 
94  App.  Div.  600 ;  Austin  v.  Goodrich,  49  N.  Y.  266  ;  Lewis 
V.  Howe,  174  N.  Y.  430;  Braunherg  v.  Solomon,  102  App. 
Div.  330;  Sutherland  v.  Ammann,  112  App.  Div.  332; 
Grasso  V.  ITolhrooJc,  102  App.  Div.  49  ;  Brighton  v.  Claflin 
Co,,  180  N.  Y.  76.)  The  court  erred  in  charging  the  jury  as 
a  matter  of  law  on  the  facts  of  the  case  that  it  was  defend- 
ant's duty  to  "  use  ordinary  care  and  prudence  for  providing 
a  reasonable  safe  elevator"  for  plaintiff's  use.  {Perry  v. 
Bogers,  157  N.  Y.  251 ;  Brich  v.  B,,  N.  Y.  ds  P.  B.  B. 
Co,,  98  N.  Y.  211 ;  Ilartman  v.  Clarke,  104  App.  Div.  62; 
Foster  v.  /.  P,  Co,,  71  App.  Div.  47 ;  Butler  v.  Townsend, 
126  N.  Y.  105;  O'Conn^  v.  Clark,  22  App.  Div.  466; 
Brown  v.  Ternj,  67  App.  Div.  223  ;  Smith  v.  E.  T.  Co., 
89  Ilun,  588 ;  Armour  v.  Uahn,  111  U.  S.  313.) 

Herbert  T,  Ketcham  and  Joseph  E,  Owens  for  respondent. 
The  complaint  fairly  states  facts  sufficient  to  constitute  every 
cause  of  action  imder  tlie  Employers'  Liability  Act,  which 
was  submitted  to  the  jury.  {Broullette  v.  C  B,  B,  B.  Co,, 
162  Mass.  198 ;  Bowers  v.  C,  B,  B,  B,  Co.,  162  Mass.  312 ; 
PrendibU  v.  C  B,  Mfg.  Co,,  160  Mass.  131 ;  Wall  v.  B.  W. 
Co.,  18  N.  Y.  119  ;  Kerr  v.  Hays,  35  N.  Y.  331  ;  Stuher  v. 
McEntee,  142  N.  Y.  200.)  The  instruction  to  the  jury  that 
it  was  the  defendant's  duty  to  use  ordinary  care  and  prudence 
for  providing  a  reasonably  safe  elevator  "for  the  purpose  for 
wliich  it  was  being  used  on  the  day  in  question  "  was  proper, 
especially  when  considered  with  the  context  and  general 
spirit  of  the  charge.  {McGinley  v.  U.  S.  L.  Ins.  Co.,  77 
N.  Y.  495.) 

Gray,  J.  The  question  of  interest  to  tlie  profession,  in  this 
case,  is  as  to  the  sufficiency  of  a  complaint  under  the  Employers' 
Liability  Act  (Laws  1902,  ch.  600).  This  action  was  brought 
to  recover  damages  for  the  injuries  sustained  by  the  plaintiff 
by  reason  of  the  negligence  of  his  employer.     The  complaint 
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alleged,  in  substance,  that  the  plaintiff  was  directed  by  the 
defendant,  a  foreign  corporation,  in  whose  employ  he  was,  to 
enter  an  elevator,  "  which  the  defendant  had  constructed  and 
then  had  under  its  supervision  and  control ; "  tliat  the  elevator 
was  negligently  constructed  by  the  defendant  "in  that  the 
steel  rope,  or  cable,  by  which  the  elevator  car  was  suspended 
*  *  *  was  loosely  *  *  *  and  improperly  fastened  to. 
the  top  of  the  car  and  that  the  safety  appliances  *  *  * 
had  not  been  attached  thereto ; "  that  by  reason  of  the  defend- 
ant's negligence  "in  directing  the  plaintiff  to  enter  the  car, 
while  it  was  in  said  condition,"  and  without  fault  on  plaintiff's 
part,  the  "cable  became  unfastened  from  tiie  elevator"  and 
the  car  fell,  and  that,  by  reason  of  the  premises,  the  plaintiff 
sustained  certain  injuries.  The  final  paragraph  of  the  com- 
plaint alleged  that  "  within  120  days  after  the  occurrence  of 
the  said  accident  *  *  *  and  on  the  18th  day  of  March, 
1903,  due  notice  in  writing  of  the  time,  place  and  cause  of 
the  injury  was  given  to  the  defendant  in  the  manner  provided 
by  and  pursuant  to  Chapter  600  of  the  Laws  of  1902." 

Upon  the  trial  proof  was  given  upon  which  the  jury  returned 
a  verdict  against  the  defendant  and  the  unanimous  affirmance 
by  the  Appellate  Division  of  the  plaintiff's  judgment  is  con- 
clusive upon  us  that  the  facts  sufficiently  supported  the  ver- 
dict. At  the  opening  of  the  trial,  at  the  close  of  plaintiff's 
case  and  at  the  close  of  the  evidence,  the  defendant  moved  that 
the  plaintiff  be  compelled  to  elect  whether  he  proceeded  at 
common  law,  or  under  the  Employers'  Liability  Act.  The 
motions  were,  at  first,  denied ;  but,  when  the  evidence  was  all 
in,  the  plaintiff  was  directed  to,  and  did,  elect  to  proceed 
under  the  act,  after  a  suggestion  by  the  trial  court  that  there 
was  no  common-law  cause  of  action.  The  appellant  argues 
that  the  complaint  failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action  under  the  Employers'  Liability  Act ;  that, 
therefore,  his  motion  to  dismiss  it  for  that  reason  should  have 
been  granted,  and  that  the  denial  was  error. 

We  think  that  the  complaint  was  sufficient,  in  the  respect 
argued  by   the  appellant.     The    Employers'    Liability    Act 
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exterided  the  liability  of  tlie  employer  of  labor  at  coininon  law 
and,  in  order  to  sufficiently  plead  a  cause  of  action  there- 
under, required,  as  a  condition  precedent  to  a  recovery,  that 
notice  be  given  of  the  accident  to  the  master.  It  gave  an 
additional  cause  of  action ;  because  it  prescribed  that  a  mas- 
ter shall  be  liable  for  the  negligence  of  the  superintendent,  or 
the  person  acting  as  such.  {Gmaelde  v.  Rosenberg^  178  N.  Y. 
147.)  At  common  law  such  a  liability  was  not  recognized  ; 
unless  the  siperintending  servant  was  the  alter  ego  of  the 
master  with  respect  to  the  work. 

This  complaint  not  only  set  forth  facts  showing  a  defect  in 
the  condition  of  the  machinery  connected  with  the  employers' 
business,  due  to  his  negligence,  but  necessarily,  as  the  employer 
was  a  corporation,  predicated  the  charge  of  the  negligence 
from  which  he  suffered,  namely,  a  direction  to  enter  an  unsafe 
elevator,  upon  the  act  of  one  of  its  servants. 

Further,  the  allegation  in  the  complaint  as  to  notice,  specific- 
ally, drew  the  attention  of  the  defendant  to  the  fact  that  the 
plaintiff  was  resting  his  cause  of  action,  and  was  depending, 
upon  the  provisions  of  the  Employers'  Liability  Act. 

The  proofs  established  that  the  negligence,  which  occasioned 
the  happening  of  the  accident,  was  that  of  the  defendant's 
superintendent.  The  failure  to  insure  the  safety  of  the  attach- 
ment of  the  cable  to  the  elevator,  by  fastening  the  ends  prop- 
erly, was  due  to  his  neglect  and,  when  the  plaintiff  came  to 
work  at  the  place,  it  was  the  superintendent  who  directed  him 
to  go  upon  it  for  the  purpose. 

It  is  not  necessary,  in  order  to  plead  a  cause  of  action 
under  the  Employers'  Liability  Act,  that  its  precise  language 
should  be  made  use  of;  provided  that  it  appear  plainly  from 
what  is  aHeged  that  the  cause  of  action  was  within  the  pro- 
visions of  the  act  and  that  its  requirement  of  the  giving  of  a 
notice  to  the  defendant  Iras  been  complied  with.  That  is 
this  case. 

The  ruling  upon  the  degree  of  care  due  from  the  defend- 
ant, with  respect  to  providing  a  reasonably  safe  elevator,  ii  to  be 
considered  in  the  light  of  the  facts  ;  which  showed  it  to  be  one 
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in  the  course  of  constraction  and  installation.  It  was  in  use 
for  the  purpose  of  the  work,  which  plaintiff  was  directed  to 
perform,  on  the  day  in  question  and  the  main  cliarge  fairly- 
described  the  situation.  Tlie  jury  could  not  have  been  misled 
upon  the  subject  of  the  measure  of  defendant's  duty  to  the 
plaintiff,  nor  have  supposed  that  it  was  greater  than  an  obliga- 
tion to  provide  a  safe  place  for  the  plaintiff  to  work  upon. 

The  judgment  should  be  affirmed,  with  costs. 

Cdllen,  Ch.  J.,  Vann,  Weenee,  Willaed  Baetlett, 
HiscocK  and  Chase,  JJ.,  concur. 

Judgment  afSrmed. 


The  People  op  the  State  of  New  Yoek,  Respondent,  v. 
Caelo  Oiaedi,  Appellant. 

Murder — Suppiciency  op  Evidence.  The  evidence  upon  the  trial 
of  a  defendant,  indicted  for  murder,  examined  and  held  sufficient  to  sustain 
a  verdict  convicting  him  of  murder  in  the  first  degree. 

(Argued  March  5,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
April  11,  1905,  at  a  Trial  Term  for  the  county  of  Tompkins 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  M.  Dean  for  apj)ellant.  The  verdict  is  not  sus- 
tained by  tlie  evidence.  {People  v.  Smithy  162  N.  Y.  520 ; 
Bupert  V.  B.  H,  R.  Co.,  154  If.  Y.  90  ;  People  v.  Kennedy, 
32  N.  Y.  141 ;  People  v.  Mondon,  103  K  Y.  211 ;  People 
V.  White,  176  N.  Y.  331.) 

Willard  M.  Kent  for  respondent. 

Gray,  J.     The  defendant  was  charged  with  the  crime  of 

murder  in   the  first  degree,  committed  upon    Luigi   Porgi. 

His  indictment  was  followed  by  a  trial  and  he  was  found 

guilty  by  the  jury  as  charged.     From  the  judgment  of  con- 
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viction  he  has  appealed  to  this  court.     That   the  deceased 
came  to  his  death  by  violent  means  was  conceded.     His  body 
was  found,  in  the  early  morning  of  November  30,  1904,  in  a 
wood,  near  the  limits  of  the  city  of  Itliaca,  by  some  laborers. 
Strewn  upon  the  path,  near  the  spot  where  the.  body  lay, 
they  had  observed  a  dinner  pail,  a  mitten,  a  hat  and,  further 
on,  an  overcoat ;  which  led  them  to  the  discovery  of  the 
body.     There  were  evidences  of  a  struggle  liaving  taken  place 
and  a  narrow  strap  was  about  the  neck,  tightly  drawn.     The 
medical  evidence  established  that  death  had  been  caused  by 
strangulation.     The  body  was  removed  to  the  morgue  and  the 
chief  of  police  caused,  at  once,  the  ari'est  of  two  persons,  who 
roomed  with  the  deceased  at  a  boarding  house,  kept  by  a  man 
named  Eagles ;  one  of  whom  was  the  defendant.     Four  per- 
sons occupied  the  room  and  all  were  Italian  workiugmen. 
The  two  roommates  of  the  defendant  and  the  deceased  were 
named  Palagido  Todi  and  Isadoro  Dellavecchia.     About  six 
o'clock,  that  morning,  all  arose,  except  Todi ;  who  was  ill  and 
remained  in  bed.     The  first  to  leave  the  house  was  Della- 
vecchia and  he  was  followed  by  the  defendant.     Soon  after, 
the  deceased,  also,  left  the  house.     Todi  fell  asleep  and,  later, 
was  awakened  by  the  defendant ;  who  said  that  it  was  eight 
o'clock  and  asked  if  he  was  not  going  to  get  up.     The  fire, 
which  had  been  lighted  in  the  stove  earlier,  had  gone  out  and 
the  room  was  cold.     This  indicated  the  absence  of  the  defend- 
ant theretofore.     The  housekeeper  testified   to  hqaring  the 
first  man,  who  left  the  house,  pass  by  her  window  and  pro- 
ceed towards  the  highway  to  the  city ;  which  was  in  the  direc- 
tion of  Delia vecchia's  work.     She  remembered  that  the  second 
man  went  in  the  direction  of  the  wood.     Eagles,  the  keeper  of 
the  boarding  house,  testified  that  he  recognized  the  peculiar 
step  of  the  deceased,  when  he  went  out  of  the  house ;  pro- 
ceeding in  the  direction  of  the  wood.     The  deceased  was  the 
last  of  the  three  to  leave  and,  to  reach  the  place  of  his  employ- 
ment, he  had  to  pass  through  the  wood.     A  witness  testified 
to  meeting  the  deceased,  on  his  way  to  work,  at  a  point  just 
above  the  wood  and  to  his  not  wearing  any  overcoat     That 
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same  morning,  and  at  about  the  same  early  hour,  some  other 
Italiau  laborera,  passing  over  the  path  in  the  wood,  heard, 
ahead  of  them,  a  cry,  in  their  own  language,  to  tlie  effect  that 
"he  is  killing  nie."  Hastening  forward,  they  came  upon 
the  articles  of  wearing  apparel  in  the  path  and  picked  up  the 
overcoat ;  but,  hearing  nothing  more,  threw  it  down  again 
and  hastened  forward,  until  they  had  joined  one  of  their  num- 
ber, who  had  gone  in  advance  of  them.  This  overcoat  they, 
and  a  number  of  other  witnesses,  identified  as  having  been 
worn  by  the  defendant.  It  was  placed  upon  the  body,  when 
it  was  taken  to  the  morgue.  The  defendant,  when  arrested, 
was  brought  to  the  morgue  and,  upon  entering  the  room, 
exclaimed:  "It  is  Luigi's  coat."  The  significance  of  this  cir- 
cumstance is  that  the  room,  used  for  a  morgue,  was  an  inside 
one  and  so  dimly  lighted  that,  while  the  body  and  the  coat 
could  be  seen,  objectively,  by  any  one  entering,  it  was  impos- 
sible, according  to  the  coroner  and  some  other  witnesses,  to 
identify  the  features  of  the  corpse,  or  the  color  of  the  coat. 

There  was  evidence  of  the  deceased  having  exhibited  to  a 
friend,  in  the  presence  of  the  defendant,  a  black  pocket  book, 
containing  a  number  of  bills  for  ten  dollars,  and  for  lesser 
amounts,  three  days  before  the  homicide.  A  black  pocket 
book  was  found  upon  the  defendant's  person,  which  contained 
forty-one  dollars,  of  which  sum  a  part  was  in  ten-dollar  bills. 
Other  evidence  showed  that,  within  a  few  days  of  the  homi- 
cide, the  defendant  stated  that  he  had  no  money ;  thatheliad 
borrowed  one  dollar  of  a  friend  ;  that  he  had  suggested  steal- 
ing from  another  Italian  a  sum  of  some  five  hundred  francs 
which  he  knew  him  to  have,  and  that  he  had  been  heard  to 
complain  of  the  deceased  having  money,  which  he  would  not 
spend.  While  held  in  jail,  awaiting  his  trial,  he  made  state- 
ments, amounting  to  confessions  of  his  guilt.  The  witness 
Todi,  detained  in  prison  a-  a  witness,  had  an  interview  with 
him,  in  which  he  told  him  that  he,  the  defendant,  was  talked 
about  in  connection  with  the  murder,  and  of  its  hav- 
ing been  his  overcoat  that  was  found  near  the  scene.  The 
defendant  then  made  this  statement :  "  I  done  the  murder, 
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but  there  is  no  witness.  Nobody  can  trouble  me.  They 
can't  do  anything  with  ine."  Being  asked  what  he  did  with 
Luigi's  money,  he  told  the  witness  that  he  had  hidden  it 
under  the  ground  near  Eagles'  house.  He  would  not  tell 
him  in  that  conversation  the  place  where  it  was  buried  ;  but, 
subsequently,  he  described  the  spot  and  told  him  to  bring  it 
and  they  would  divide  it.  The  witness,  then,  went  with  the 
sheriflE,  the  district  attorney  and  two  other  persons  to  the  spot 
described  and  found  eighty-three  dollars  in  the  ground,  wrap- 
ped up,  as  the  defendant  also  had  said,  in  sheets  of  paper. 
When  Todi,  after  this,  saw  the  defendant  he  made  some 
excuse  to  him  for  not  having  been  able  to  get  the  money ; 
whereupon  the  defendant  asked  him  to  send  a  man  named 
Graffrei  to  him,  who  would  know  how  to  get  the  money  and 
to  keep  still  about  it.  This  was  the  man,  to  whom  the  defend- 
ant had  previously  suggested  the  stealing  of  the  five  hundred 
francs  from  a  friend.  Graflfrei  had  an  interview  with  the 
defendant,  at  which  he  told  him  where  the  money  was  buried 
and  that  if  he  would  get  the  money,  he  could  take  out  fifty, 
or  sixty,  francs.  Grafifrei  was  one  of  tliose  who  had  recovered 
the  money  from  its  hiding  place.  In  tlie  course  of  the  con- 
versation, the  witness  remarked  upon  his  having  committed 
the  murder  and  of  having  left  his  overcoat  in  the  road.  To 
which  the  defendant  replied  that  there  were  others,  wlio 
would  testify  that  the  coat  belonged  to  the  deceased.  Wlien 
asked  why  he  did  not  throw  away  the  overcoat,  he  said: 
"Well,  I  was  blind."  The  defendant  told  the  witness:  "If 
you  run  away  and  I  am  found  guilty  I  can  do  nothing,  but  I 
have  three  brothers  in  Italy.  They  take  skin  off  you."  Of 
anotlier  witness,  named  Lettes,  whom  the  defendant  asked  to 
write  a  letter  for  him  to  the  "  old  country,"  he  asked  if  he 
was  going  to  be  a  witness  against  him.  Tlie  witness  replied 
that  he  was  and  spoke  of  there  being  other  witnesses  and  of 
the  overcoat  having  been  identified  as  belonging  to  the  defend- 
ant. The  defendant  then  said :  "  Even  I  done  the  muixier, 
no  one  was  with  me.     They  can't  do  anything  to  me." 

When  the  People  rested  their  case,  the  defendant  offered 
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HO  evidence  in  denial,  or  in  explanation ;  or  to  rebut  the  pre- 
sumptions to  which  the  evidence  might  give  rise.  The  trial 
judge  submitted  the  case  to  the  jurors  in  a  charge,  to  which 
no  exception  was  taken  and  which  was  perfectly  fair  to  the 
defendant. 

We  think  that  the  verdict  was  warranted  by  the  evidence 
and  that  no  other  could  possibly  have  been  rendered  upon 
any  reasonable  view  of  the  facts.  The  confessions  of  guilt 
were  abundantly  corroborated  by  the  facts  and  the  circum- 
stances excluded  the  idea  of  any  one  else  having  committed 
the  crime.  Of  the  four  men,  rooming  together,  Dellavecchia 
had  proceeded  that  morning  to  his  work,  in  a  different  quar- 
ter and  Todi  was  ill  and  in  bed.  The  defendant  was  heard 
to  leave  the  house  in  the  direction  of  the  wood,  through 
which  the  deceased  would  have  to  pass  on  his  way  to  his 
work.  In  the  vicinity  of  the  place  of  the  homicide  was  found 
an  overcoat,  which  every  one  recognized  as  the  one  worn  by 
the  defendant.  That  he  had  not  taken  away  his  overcoat  is 
explainable  from  its  having  been  picked  up  and  carried  some 
distance  by  the  Italian  laborers  and  from  its  being  somewhat 
before  daylight.  Upon  entering  the  morgue  he  exclaimed 
that  the  coat  upon  the  body  was  the  deceased's ;  when  objects 
were  difficult  to  distinguish  at  a  distance.  A  few  days  before, 
he  appears  to  have  no  money  and  after  his  arrest  a  pocket 
book  was  found  upon  him  containing  forty-one  dollars.  The 
persons  to  whom  he  admitted  his  guilt  were  not  implicated  in 
the  commission  of  the  crime  and  were  not  shown  to  have  any 
hostile  motive  in  testifying  against  him.  The  fact  that  a 
large  sum  of  money  in  bills  was  found  where  the  defendant 
had  stated  to  witnesses  he  had  hidden  it,  as  money  taken 
from  the  deceased,  was  not,  and  could  not  be,  explained  upon 
any  theory  consistent  with  innocence.  A  consideration  of  the 
circumstances  corroborating  the  stateinents  of  the  defendant, 
which  were  testified  to  by  witnesses,  induces  no  reasonable, 
if  any,  liesitation  of  the  mind  to  conclude  adversely  to  the 
defendant's  innocence  and  they  sufficiently  evidence  that  the 
homicide  had  been  committed  premeditatedly  and  deliberately. 
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None  of  the  rulings  npon  the  trial  presents  error,  or  requireer 
discussion.  Tlie  trial  was  fairly  conducted  and  justice  was 
accomplished  by  thd  verdict  of  the  jury.  I  advise  the 
affirmance  of  the  judgment  of  conviction. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Willard 
Baetlett,  IIisoocK  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  t>, 
Leonardo  Broncado,  Appellant. 

Murder  —  Sufficiency  of  Evidence  —  Appeal  for  Clemency 
Cani.ot  Be  Considered  by  the  Court  op  Appeals  —  Application 
Must  Be  Made  to  the  Governor.  Where,  upon  the  trial  of  a  defend- 
ant indicted  for  murder,  there  is  evidence  sufficient  to  sustain  a  veidict 
convicting  the  defendant  of  murder  in  the  first  degree,  the  juclgment  of 
conviction  must  be  affirmed;  the  fact  that  there  are  circumstances  in  the 
case  which  tend  to  lessen  the  moral  guilt  of  the  defendant  and  should 
relieve  him  from  suffering  the  extreme  penalty  of  the  law,  cannot  be 
taken  into  consideration  by  the  Court  of  Api)eftls;  such  facts  and  cir- 
cumstances must  be  submitted,  on  an  appeal  for  clemency,  to  the  gov- 
ernor of  the  state,  to  whose  judgment,  under  the  Constitution  and  the 
law,  the  whole  subject  is  confided. 

(Argued  March  4,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  county  of  New  York,  rendered  October  30, 1906,  upon 
a  verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

liohert  Towiisend  for  appellant.  Tliis  is  clearly  not  a  case 
of  murder  in  the  first  degree  upon  the  law  or  the  evidence. 
{Peojyle  v.  Keenan^  101  N.  Y.  018 ;  People  v.  Leiyhton^  88 
N.  Y.  117;  People  v.  Majoiie,  91  N.  Y.  211 ;  People  v.  Con- 
way^ 97  N.  Y.  75.)  The  defendant  did  not  use  the  pistol  until 
he  had  been  struck  by  the  deceased  in  the  groin,  which  "  bent 
bim  double,"     The  intention  to  kill  must  precede  the  act  by 
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Bome  appreciable  space  of  time.     (People  v.  Majone^  91  N.  T. 
211 ;  PeopU  v.  Walworth,  4  N.  Y.  Cr.  Eep.  355.) 

William  Travers  Jerome,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent.  The  evidence  justified 
the  verdict  of  murder  in  the  first  degree.  {People  v.  Ferraro, 
161  K  Y.  365 ;  PeopU  v.  Furlong,  187  N.  Y.  198 ;  People 
V.  Canroy,  97  N.  Y.  62 ;  People  v.  Schmidt,  168  N.  Y.  568 ; 
Pecyple  v.  Zachello,  168  N.  Y.  35 ;  People  v.  Sliney,  137 
N.  Y.  570;  PeopU  v.  Boggiano,  179  N.  Y.  267;  People  v. 
■  Johnson,  139  N.  Y.  358 ;  PeopU  v.  RodawaM,  177  N.  Y.  408.) 

Edward  T.  Bartlett,  J.  The  scene  of  the  homicide  was 
on  Christie  street,  in  the  city  of  New  York,  between  Houston 
and  Stanton  streets,  on  the  evening  of  June  1st,  1906. 

The  defendant,  Leonardo  Broncado,  is  an  Italian,  about 
twenty-five  years  old,  by  trade  a  painter,  unmarried,  and  at 
tlie  time  of  his  arrest  living  in  his  father's  family  at  185 
Christie  street.  He  was  industrious  and  of  good  repute.  He 
stands  convicted  of  the  crime  of  murder  in  the  first  degree  for 
the  killing  of  one  Francisco  Lapaglia,  on  the  evening  of  June 
1st,  1906,  during  a  fight,  in  the  course  of  which  the  defendant 
shot  the  deceased  with  a  pistol  inflicting  a  fatal  wound. 

It  appears  that  the  defendant  is  of  rather  frail  physique, 
while  the  deceased  was  some  ten  years  his  senior  and  a  strong 
man.  The  defendant  testified  that  he  had  been  in  this  coun- 
try about  tliree  years  and  the  deceased  some  nine  or  ten  years ; 
that  he  knew  the  latter  in  Italy.  The  evidence  is  substan- 
tially uncontradicted,  with  a  few  exceptions  to  which  reference 
will  be  made. 

It  appears  that  some  six  months  before  the  homicide,  about 
December,  1905,  the  defendant  and  the  deceased,  with  sev- 
eral companions,  met  in  a  saloon  and  engaged  in  an  Italian 
game  of  cards  known  as  "tucco."  It  is  unnecessary  to 
describe  the  game  in  detail.  It  suffices  to  say  that  the 
defendant  and  the  deceased  had  a  diKigreement,  nearly  result- 
ing in  an  aflEray,  and  thereafter  the  deceased,  on  a  number  of 
occasions  when  meeting  the  defendant,  displayed  great  hatred 
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and  bitterness  and  made  charges  in  the  presence  of  others 
reflecting  upon  the  chastity  of  the  women  in  defendant's, 
immediate  family ;  also  stated  that  defendant  and  his  father 
were  dishonored,  were  cuckolds.  It  is  clear  that  the  deceased 
and  the  defendant,  owing  to  their  excitable  Italian  natures, 
evidently  entertained  feelings  of  mutual  hatred  which  ren- 
dered their  occasional  meetings  liable  to  end  in  violence,  if 
not  bloodshed.  The  defendant  testified  that  on  the  first  of 
June,  the  day  of  the  homicide,  his  employer  had  notified 
him  that  work  in  the  painting  trade  was  slack  and  that  he 
must  find  some  other  job ;  that  he  hoped  to  take  him  back 
soon.  The  defendant  at  about  half  past  seven  o'clock  in  the 
evening  left  his  home,  185  Christie  street,  and  proceeded  to  a 
bar  room  on  the  same  block,  216  Christie  street,  in  search  of 
one  Dominick  Graziano,  whom  he  thought  might  assist  him 
in  obtaining  work.  He  did  not  find  his  friend  and  stepped 
outside  the  saloon,  intending  to  wait  for  him.  According  to 
the  defendant's  story  the  deceased  happened  to  be  in  the 
saloon  and  followed  him  to  the  street,  repeating  his  offensive 
remarks  as  to  the  women  of  defendant's  family  —  their  lack 
of  chastity  —  and  the  fact  that  defendant  and  his  father  were 
cuckolds. 

We  now  approach  the  fatal  encounter,  where  the  evidence 
is  in  some  respects  conflicting.  The  defendant  states  that  he 
left  the  deceased  after  he  renewed  the  quarrel  in  front  of  No. 
216  and  crossed  over  and  stood  in  front  of  another  saloon, 
No.  211,  and  near  the  door  or  hallway  of  No.  209  ;  that  the 
deceased  followed  him  and  forced  him  into  the  hallway,  drew 
a  knife  and  threatened  liis  life;  that  after  a  violent  and 
stormy  interview  he  made  his  escape  and  went  down  to  Stan- 
ton street,  which  is  only  a  short  distance,  where  he  met  a 
friend  and  followed  him  back  to  the  vicinity  of  No.  211, 
where  they  met  the  deceased,  who  immediately  attacked  the 
defendant. 

The  testimony  of  one  Sharp,  a  witness  for  the  prosecution, 
is  to  this  effect :  That  he  was  walking  down  Christie  street 
when  he  saw  two  men  exchanging  blows ;   that  there  were 
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three  other  men  present  who  attempted  to  separate  the  com- 
batants and  finally  succeeded ;  two  of  these  men  had  hold  of 
the  deceased  and  the  other  man  and  the  defendant  walked  to 
the  opposite  side  of  the  street,  a  distance  of  abont  twenty  feet. 
The  witness  then  states :  "  I  heard  the  deceased  break  from 
the  fellows  who  were  holding  him,  and  he  went  towards  the 
defendant  and  made  a  swing  at  the  defendant  to  hit  liim,  but 
the  man  who  was  standing  with  the  defendant  stepped  in 
front  of  him  and  avoided  him  being  liit.  About  that  time 
the  deceased  made  a  kick  at  the  defendant,  but  1  do  not  think 
he  kicked.  The  defendant  then  stepped  off  the  pavement, 
took  a  revolver  from  his  right  hand  hip  pocket  and  shot  the 
deceased."  This  witness,  being  questioned  by  a  juror,  said  : 
"  Yes,  the  deceased  came  back  to  attack  the  defendant,  he 
ran  against  the  defendant  in  order  to  attack  him  again. 
*  *  *  The  defendant,  he  was  still,  he  was  with  this  peace- 
maker; he  was  going  to  go  —  he  saw  the  deceased  coming 
towards  liim,  don't  you  know,  he  was  going  to  make  ready  to 
give  him  a  fight,  but  the  peacemaker  was  quieting  him,  and 
the  deceased  made  a  spring  at  him,  and  tlie  peacemaker 
avoided  liis  being  hit,  and  the  deceased  kicked  at  him." 
Another  witness  for  the  People  swore  that  the  deceased  kicked 
the  defendant  in  the  groin,  whereupon  the  defendant  shot 
him. 

Ballister,  a  witness  for  the  defense,  thus  describes  the 
action  of  deceased  after  he  .freed  himself  from  those  who 
sought  to  restrain  him :  "  Hardly  had  Lapaglia  got  loose 
when  he  rushed  against  Broncado  and  delivered  a  kick  on 
him  and  a  blow  with  the  fist  on  the  head.  He  kicked  him 
(indicating  the  region  of  the  groin) ;  when  Broncado  was 
kicked  he  doubled  up.  Lapaglia  said  when  he  rushed  at 
Broncado,  *  I  want  to  break  your  horns,'  and  he  was  clench- 
ing his  fist  in  that  moment  and  rushed  against  him.  He 
gave  Broncado  one  kick  and  one  blow  with  the  fist.  While 
he  (Broncado)  doubled  up  Lapaglia  struck  the  attitude  of 
striking  him  again,  and  then  I  heard  the  report  of  a  pistol." 

The  defendant  testifies  as  to  this  crisis  of  the  fight  as  fol- 
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lows:  "While  I  was  under  the  pain  and  crying  from  the 
blow/  I  drew  the  pistol  and  fired.  Just  before  I  fired 
Lapaglia  was  again  in  a  striking  attitude  against  me,  while  I 
was  bent  down,  and  I  thought  tliis  time  he  kills  me  and  then 
I  drew  the  pistol." 

It  is  clear  from  the  testimony  quoted  that  in  this  last 
encounter,  resulting  in  the  slaying  of  the  deceased,  he  was 
the  aggressor ;  it  is  also  clear  that  in  a  physical  encounter  the 
defendant  was  no  match  for  his  adversary  ;  it  was  an  unequal 
contest.  It  is  also  to  be  remarked  that  apart  from  defend- 
ant's evidence  the  People  proved  the  deceased  the  aggressor. 

The  question  naturally  arises  why  the  jury  convicted  the 
defendant  of  murder  in  the  first  degree.  If  the  case  had 
rested  on  this  last  encounter  alone  such  a  result  would  have 
been  impossible.  There  was,  however,  submitted  to  the  jury 
other  evidence  that  enabled  them,  if  they  saw  fit,  to  arrive  at 
the  verdict  rendered.  Two  witnesses  testified  each  to  a 
threat  the  defendant  had  made  to  shoot  the  deceased. 

The  further  fact  that  the  defendant  was  armed  on  the  night 
in  question  was  calculated  to  weigh  heavily  against  him. 

The  defendant  took  the  stand  and  denied  he  had  ever  made 
the  threats  sworn  to  by  the  two  witnesses  for  the  prosecution ; 
he  also  explained  how  it  happened  he  carried  a  pistol  on  the 
day  in  question.  In  regard  to  the  pistol  the  defendant  was 
corroborated  by  a  gunsmith,  Ignazzio  Maggio,  an  unim- 
peached  and  disinterested  witness.  He  testified  that  defend- 
ant came  to  his  shop  on  May  Slst,  the  day  before  the  homicide, 
and  said  he  had  a  pistol ;  wanted  to  have  it  cleaned  and  sold ; 
defendant  was  to  bring  it  to  witness'  shop  the  next  day; 
did  so,  and  found  the  place  locked,  and  so  kept  pistol  in  his 
pocket.  Maggio  testified  that  he  often  locked  the  shop  in 
order  to  do  outside  work.  Wo  thus  have  conflicting  evidence, 
which  justifies  the  jury  in  finding  one  way  or  the  other  on  all 
the  evidence  in  the  case. 

While  of  the  opinion,  as  above  expressed,  that  the  evidence 
justified  the  verdict  of  the  jurj',  and  that  interference  with 
their  determination  is  not  permissible,  we  fnlly  appreciate 
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that  there  are  circumstances  in  this  case,  such  as  the  faihire  of 
tlie  defendant  to  use  his  weapon  at  the  beginning  of  the  alter- 
cation, and  the  fact  that  the  deceased  was  the  aggressor  in  the 
final  struggle  which  resulted  in  the  fatal  shot,  while  not  con- 
trolling the  legal  character  of  the  defendant's  crime,  tend  to 
diminish  his  moral  fault,  and,  on  an  appeal  for  clemency,  it 
may  be,  should  relieve  liim  from  suffering  the  extreme  pen- 
alty of  the  law.  With  these  considerations  we  cannot  deal. 
They  must  be  submitted  to  the  governor  of  the  state,  to 
whose  judgment  under  the  Constitution  and  the  law  the 
whole  subject  is  confided,  and  from  whom  they  will  doubtless 
receive  due  weight. 

The  following  cases  illustrate  the  practice  we  have  adopted  : 
Judge  Earl,  in  concluding  his  opinion  ia  People  v.  Fif^h 
(125  N.  Y.  136,  155),  said :  "  A  careful  consideration  of  the 
whole  case*  has  constrained  us  to  believe  that  no  error  was 
committed  at  the  trial  to  the  prejudice  of  the  defendant. 
We  think  all  the  elements  constituting  the  crime  of  murder 
in  the  first  degree  were  proved  by  uncontradicted  evidence. 
The  crime  was  undoubtedly  committed,  like  many  others, 
under  tlie  influence  of  intoxicating  liquor,  but  for  which  the 
deadly  blow  would  not  have  been  dealt.  We  sit  here  to 
administer  and  to  uphold  and  enforce  tlie  principles  of  law 
and  justice  applicable  to  the  cases  presented  to  us,  uninflu- 
enced by  sentiments  of  commiseration  or  of  mercy.  It  may 
be  that  if  we  had  jurisdiction  to  listen  to  an  appeal  for  mercy 
we  would  relieve  the  defendant  from  the  extreme  penalty  of 
the  law.  But  such  relief  can  be  given  only  by  the  governor 
of  the  state,  to  whom  very  properly,  under  the  circumstances 
of  this  case,  an  application  can  be  made." 

Again,  in  People  v.  Kerrigan  (147  N.  T.  210,  215)  Judge 
O'Brien  said  :  "  The  courts,  hi  the  administration  of  criminal 
justice,  are  bound  by  settled  rules.  If  their  effect  and  opera- 
tion should  be  mitigated  in  a  particular  case  by  reason  of 
special  facts  or  circumstances,  that  power  rests  with  the 
executive  department  of  the  government  and  not  with  judicial 
tribunals.     There  are  some  features  of  this  case  that  deserve, 
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and  doubtless  will  receive,  careful  consideration  in  that 
department." 

In  People  v.  Silverman  (181  X.  Y.  235,  240)  Chief  Judge 
OuLLEN  said :  "  An  examination  of  the  evidence  affords  no 
reason  for  donbt  that  defendant  both  knew  the  nature  and 
quality  of  the  act  done  by  him  and  that  the  act  was  wrong. 
*  *  »  .  While  the  defendant's  previous  malady  and  infirm- 
ities of  temper  were  insufficient  to  affect  his  legal  responsi- 
bility, they  may  warrant  a  mitigation  of  his  punishment  and 
his  relief  from  suffering  the  supreme  penalty  of  the  law.  An 
application  for  clemency,  however,  must  be  addressed  to  the 
executive  branch  of  the  government,  by  which,  doubtless,  it 
will  receive  proper  consideration." 

The  judgment  appealed  from  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Haight,  Willard  Bartlett,  Hiscock  and 
Chase,  JJ.,  concur ;  Gray,  J.,  concurs  in  result. 

Judgment  affirmed. 


Annie  Serano,  an  Infant,  by  Michael  Serano,  Her  Guardian 
ad  Litem,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

1.  Appeal  —  Order  op  Appellate  Division  Reversing  Judgment 
AND  Granting  a  New  Trial,  "  The  Facts  Having  Been  Examined 
AND  No  Error  Found  Therein  "  — What  Qcestions  op  Law  May  Be 
Reviewed  by  Court  of  Appeals.  Where  the  Appellate  Division,  by  a 
divided  court,  reverses  a  judgment  and  orders  a  new  trial  "upon  ques- 
tions  of  law  only,  the  facts  having  been  examined  and  no  errors  found 
therein,"  the  Court  of  Appeals  upon  an  appeal  from  the  order  of  reversal 
can  review  the  questions  of  law  that  were  before  the  Appellate  Division, 
since  such  onier  means  that  the  Appellate  Division  did  not  permit  the 
judgment  to  stand  because  it  reached  the  conclusion  that  the  most  favor- 
able view  of  the  evidence,  accepting  it  as  true,  fell  short  of  supporting 
the  judgment. 

2  Infant  —  Degree  op  Care  Required  Therefrom.  A  child  of 
tender  years  is  not  required  to  exercise  the  same  degree  of  care  and  pru- 
dence in  the  presence  of  dancjer  which  is  expected  and  required  of  an 
adult  under  like  circumstanros.  but  she  is  recjuired  to  exercise  such  care 
and  prudence  as  is  commensurate  with  one  of  her  age  and  intelligence. 


1907.]        Serano  V.  N.  Y.  C.  &  H.  E.  R.  R.  Co.    '       157 

N.  Y.  Kep.]  Statcmeat  of  case. 

8.  Nbglioencb  —  When  Negligekce  Cankot  Be  Imputed  to  Parents 
AS  Matteh  op  Law  in  Permitting  Child  to  Cross  Railroad  Tracks 
Unattended.  It  is  not  negligence  as  a  matter  of  law  for  the  parents  of 
an  intelligent  child,  somewhat  less  than  six  years  old,  to  let  her  go  into 
the  streets  In  the  neighborhood  of  a  railroad  crossing  unattended,  where 
the  child  had  attended  school  for  about  a  year  and  had  been  accustomed 
to  cross  the  niilrond  tracks  at  the  street  crossing  without  attendants  and 
had  been  told  by  both  parents  that  in  crossing  the  railroad  tracks  she 
sliould  be  very  careful  to  look  up  and  down  the  tracks  before  crossing  to 
see  if  a  train  was  coming. 

4.  Contributory  Negligence— When  It  Cannot  Be  Imputed,  as 
A  Matfer  of  Law,  to  Child  Injured  by  Train  at  Railroad  Cross- 
ing. Where  it  appears,  upon  the  trial  of  an  action  to  recover  for  injuries 
sustained  by  a  child  struck  by  a  locomotive  while  crossing  the  tracks  of 
a  railroad  at  a  street  crossing,  that  the  tracks  crossed  the  street  at  a  curve 
so  abrupt  that  a  locomotive  approaching  from  the  east  could  not  be  seen 
until  within  one  hundred  feet  from  the  crossing;  that,  just  before  the  child 
attempted  to  cross  the  tracks,  an  east-bound  train  passed  over  the  crossing, 
obscuring  the  view  to  the  east,  making  much  noise  and  leaving  behind  it 
a  cloud  of  smoke  and  steam,  and  that  the  child  waited  for  such  train  to 
pass,  and  after  looking  both  ways  started  to  cross  the  tracks  and  was  struck 
b}'  a  west-bound  train,  and  the  evidence  is  conflicting  as  to  the  speed  of 
the  train  and  as  to  whether  the  bell  was  rung  or  any  other  warning  given, 
it  cannot  be  held,  as  a  matter  of  law,  that  the  child  was  guilty  of  con< 
tributory  negligence,  and  the  question  of  the  defendant's  negligence  is  a 
question  of  fact,  properly  submitted  to  the  jury. 

5.  Questions  Whether  Infant  Is  Sui  Juris  —  Negligence  of 
Parents  in  Permitting  Child  to  Cross  Railroad  Tracks  Unat- 
tended—When Properly  Submitted  to  Jury.  Where  all  of  the 
questions  involved,  including  the  questions  whether  the  child  was  sui 
juris  or  not  and  whether  the  parents  were  guilty  of  negligence  in  per- 
mitting her  to  cross  the  railroad  tracks  unattended,  were  submitted  to  the 
Jury,  a  statement  of  the  court,  that,  if  the  jury  found  that  the  child  exer- 
cised such  care  as  would  be  required  of  an  adult  under  similar  circum- 
stances, any  negligence  on  the  part  of  the  parents  was  not  imputable  to 
the  child,  is  not  erroneous,  since,  if  a  child  is  capable  of  exercising  the 
care  that  is  required  of  an  ordinarily  prudent  person  of  full  age,'  and  such 
child  does  exercise  such  care,  the  suggestion  of  negligence  on  the  part  of 
the  parents  imputable  to  the  child  is  wholly  negatived.  The  imputed 
negligence  of  the  parents  is  wholly  based  upon  the  inability  of  the  child 
to  exercise  the  care  and  prudence  of  an  adult. 

6.  Negligence — Speed  of  Railroad  Train  at  Crossing  — When 
Properly  Submitted  to  Jury  —  Instructions  to  Jury.  An  instruc- 
tion, in  such  cbarge,  that  If  the  jury  found  the  speed  of  the  train  was 
from  fifteen  to  twenty-five  miles  an  hour  and  they  also  found  that  to  be  a 
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dangerous  and  excessive  rate  of  speed  in  the  locality  of  this  crossing  that 
they  might  then  find  the  defendant  guilty  of  negligence,  is  not  erroneous, 
since  in  the  absence  of  signals  or  safeguards  by  way  of  gates  or  flagmen, 
a  speed  of  from  fifteen  to  twenty -five  miles  an  hour  around  a  very  abrupt 
curve  at  a  much-used  crossing  in  a  city  is  some  evidence  to  submit  to  a 
jury  on  the  question  of  defendant's  negligence. 

7,  Damages —Excessive  Verdict.  A  determination  of  the  Appel- 
late Division  upon  the  question  whether  the  damages  found  by  the  jury 
are  excessive  or  not  is  not  reviewable  in  the  Court  of  Appeals,  since  the 
court  cannot  consider  the  weight  of  evidence  or  questions  relating  to  an 
excessive  verdict. 

Serano  v.  N.  F.  C.  dk  K  R,  R  R.  Co.,  114  App.  Div.  684,  reversed. 

(Argued  March  6,  1907;  decided  April  2,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  20,  1906,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

UdelU  Bartlett  and  Thomas  L.  McKay  for  appellant. 
The  verdict  of  the  jury  for  the  plaintiff  and  the  order  of 
reversal  of  the  Appellate  Division  has  established  all  disputed 
facts  in  plaintiff's  favor.  {Leslie  v.  Wiley,  47  N.  Y.  652 ; 
Jicdson  V.  a  F.  li.  li.  Co,,  158  K  Y.  597;  Schfyer  v.  Fen- 
ton,  162  N.  Y.  444;  Albring  v.  N.  K  C,  cfe  //.  R.  li.  R. 
Co,,  174  N.  Y.  179 ;  lieich  v.  Dyer,  180  N.  Y.  107 ;  Spies  v. 
Lockwood,  165  N.  Y.  481 ;  Lannon  v.  Lynch,  160  N.  Y.  483  ; 
Koehler  v.  Hughes,  181  N.  Y.  507 ;  Hinchel  v.  Stevens,  165 
K.  Y.  171 ;  Spence  v.  Ham,  163  K  Y.  220.)  To  sustain  the 
order  of  reversal  it  is  incumbent  upon  the  respondent  to  point 
out  some  error  of  law  committed  on  tlie  trial,  duly  raised  by 
exception,  which  justifies  the  reversal,  otherwise  the  order 
must  be  reversed  and  the  judgment  of  the  trial'  court  rein- 
stated. {Yollkommer  v.  Cody,  177  K  Y.  124;  Cudahy  v, 
liinehart,  133  N.  Y.  248  ;  Butler  v.  Wright,  1^6  K.  Y.  259 ; 
Queen  v.  Weaver,  166  N.  Y.  398 ;  S-pe7ice  v.  Ham,  163  N.  Y. 
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220.)  The  reversal  by  the  Appellate  Division  is  based  solely 
on  tlie  ground  that  the  plaintiff  was  gnilty  of  contributoiy 
negligence  as  a  matter  of  law  and  that  a  nonsuit  should 
have  been  granted,  which  is  most  manifest  error,  the  plain- 
tiff being  less  than  six  years  old  at  the  time  of  the  accident.) 
{Zwack  V.  N.  Y.,  L.  E.  cfe  W.  R.  R.  Co.,  160  X.  Y.  362; 
Byrne  v.  N.  Y.  C.  <J&  //.  R.  R.  R.  Co.,  83  N.  Y.  620; 
Mowrey  v.  C.  C.  By.  Co.,  51  K..  Y.  666,  667  ;  Swift  v.  S.  I. 
R.  T.  R.  R.  Co.,  123  N.  Y.  645  ;  Barry  v.  N.  Y.  C.  <&  H. 
R.  R.  R.  Co.,  92  N.  Y.  289 ;  McGovem  v.  J^.  Y.  C.  <&  77. 
R.  R.  R.  Co.,  67  N.  Y.  421;  Coatello  v.  T.  A.  R.  R.  Co., 
161  K  Y.  317;  Stone  v.  D.  D.,  etc.,  R.  R.  Co.,  116  N.  Y. 
104;  PimeU  v.  iT.  Y.  C.  <6  IT.  R.  R.  R.  Co.,  22  Hun,  56; 
Thurber  v.  H.  B.,  M.  d:  F.  R.  R.  Co.,  60  N.  Y.  326.)  The 
whole  case  was  properly  submitted  to  the  jury.  The  ques- 
tions of  the  speed  of  the  train,  as  to  whether  proper  or  any 
signals  of  its  approach  to  the  crossing  were  given,  as  to 
whether  plaintiff  was  outside  the  street  and  trespassing,  and 
88  to  contributory  negligence,  were  all  questions  of  fact  for 
the  jury.  {Ridyeon  v.  A.  L.  Co.,  37  N.  Y.  S.  R.  514; 
ScJierer  v.  //.  M.  Co.,  86  Hun,  37 ;  Volkmar  \.  M.  Ry.  Co., 
134  N.  Y.  418 ;  Hunt  v.  D.  S.  (&  P.  Co.,  100  App.  Div.  119 ; 
Massoth  V.  D.  &  H.  C.  Co.,  64  N.  Y.  524 ;  Zwack  v.  K  Y, 
L.  E.  &  W.R.  R.  Co.,  160  N.  Y.  362;  Miller  v.  JV.  Y.  C. 
&  n.  R.  R.  R.  Co.,  92  Hun,  149 ;  157  N.  Y.  688 ;  J^oble  v. 
JV.  Y.  a  cfe  H.  R.  R.  R.  Co.,  20  App.  Div.  40 ;  161  N.  Y. 
620 ;  Salter  v.  U.  <&  B.  R.  R.  R.  Co.,  88  N.  Y.  42 ;  Thompson 
V.  JV.  Y  a  ds  11.  R.  R.  R.  Co.,  110  N.  Y.  636.) 

Henry  Purcell  for  respondent.  The  verdict  is  not  sup- 
l)orted  by  the  evidence.  {Aliring  v.  If.  Y.  C.  &  H.  R.  R. 
R.  Co.,  174  N.  Y.  179 ;  Reich  v.  Dyer,  180  N.  Y.  107.)  The 
plaintiff  was  sui  juris,  and  this  being  so,  the  rule  of  law  that 
she  was  bound  to  exercise  care  and  judgment  applies. 
{McCaHhy  v.  If.  Y.  C.  t&  H.  R.  R.  R.  Co.,  37  App.  Div. 
187 ;  Wendell  v.  If.  Y.  C.  dk  H.  R.  R.  R.  Co.,  91  N.  Y.  420  ; 
Weiss  V.  M.S.  R.  Co.,  33  App.  Div.  221 ;  affd.,  165  K  Y. 
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665;  Fejiton  v.  S.  A,  Ji.  Co,,  126  K  Y.  625;  Tucker  v. 
N.  T,  a  i&  //.  R,  li,  R,  Co,,  124:  N.  Y.  308 ;  Lafferty  v.  T, 
A,  R.  R,  Co.,  85  App.  Div.  592 ;  Stoiie  v.  D.  D,  R.  R.  Co., 
115  N.  Y.  104;  Ilartjleld  v.  Roper,  21  Wend.  620.) 

Chase,  J.  On  the  29th  day  of  December,  1902,  the  plam- 
tiff  was  struck  at  the  Willow  street  crossing  in  the  city  of 
Oswego  by  a  locomotive  attached  to  a  passenger  train  owned 
and  operated  by  the  defendant.  At  the  time  of  the  accident 
she  was  less  than  six  years  of  age.  She  brings  this  action  to 
recover  damages  for  her  personal  injuries.  The  fact  that  an 
accident  occurred  is  not  disputed,  but  the  extent  of  the  plain- 
tiffs injuries  and  the  responsibility  of  the  defendant  therefor 
is  denied.  The  action  has  been  tried  twice.  On  the  first  trial 
the  plaintiff  recovered  a  verdict.  The  judgment  entered 
thereon  was  reversed  by  the  Appellate  Division  and  a  new 
trial  ordered,  "  Upon  the  ground  that  the  verdict  of  the  jury 
was  against  the  weight  of  the  evidence,"  one  of  the  judges 
concurring  in  the  result,  "  Only  upon  the  ground  that  the  find- 
ing of  the  jury  that  the  defendant  was  negligent  was  against 
the  weight  of  tiie  evidence."  {Seranx>  v.  N.  Y.  C.  <&  77".  R.  R. 
R.  Co.,  102  App.  Div.  621.)  On  the  second  trial  the  plaintiflf 
again  recovered  a  verdict.  On  appeal  from  the  judgment 
entered  thereon  the  Appellate  Division,  by  a  divided  court, 
reversed  the  judgment  and  ordered  anew  trial,  "  Upon  ques- 
tions of  law  only,  the  facts  having  been  examined  and  no 
error  found  therein."  (114  App.  Div.  684.)  The  effect 
of  sncli  an  order  was  considered  by  this  court  in  Albrifig  v. 
iT.  Y.  C  c&  IL  R.  R.  R.  Co.  (174  K  Y.  179),  in  which  case 
the  court  say:  "This  order  *  *  *  means  *  *  * 
that  the  Appellate  Division  reached  the  conclusion  after  exam- 
ining all  the  evidence  that  the  jury  were  justified  in  accepting 
as  true  in  all  instances  of  conflict  in  testimony  that  which  was 
most  favorable  to  the  plaintiff,  and  yet  it  could  not  permit  the 
judgment  to  stand  because  that  most  favorable  view  of  the 
testimony  fell  short  of  supporting  the  judgment." 

This  court,  as  said  in  the  case  last  mentioned,  can  review 
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the  questions  of  law  that  were  before  the  Appellate  Division. 
Our  review  is  confined  to  such  questions.  The  plaintiflE  is  the 
child  of  poor  parents,  who  for  three  or  four  years  prior  to  tiie 
accident  lived  a  short  distance  from  the  crossing  where  the 
accident  occurred.  She  was  an  intelligent  child,  and  had 
attended  school  for  about  one  year  prior  to  the  accident.  She 
had  been  accustomed  to  cross  the  tracks  of  the  defendant's 
road  without  attendants,  and  to  play  with  other  little  girls  in 
the  locality  of  the  crossing.  She  had  been  told  by  both  her 
father  and  mother  that  in  crossing  the  railroad  tracks  she 
should  be  very  careful  and  look  up  and  down  the  tracks  before 
crossing  to  see  if  a  train  was  coming. 

It  was  not  negligence  as  a  matter  of  law  for  plaintiff's 
parents  to  permit  her  to  go  into  the  street.  {Huerzeler 
V.  Central  C.  T.  Ji.  R.  Co.,  139  K  T.  490.)  Her  parents 
seem  to  have  regarded  her  as  possessing  sufiicient  dis- 
cretion so  that  she  could  go  to  school  and  upon  errands 
and  to  play  in  the  streets  unattended.  She  had  sufficient 
mental  and  physical  capacity  so  that  piior  to  the  day  in  ques- 
tion she  had  avoided  accidents.  The  plaintiff  was  not  sworn 
on  the  trial  and  the  record  does  not  disclose  why  she  was 
crossing  the  defendant's  tracks  at  the  time  when  the  accident 
occurred.  The  mother  testified  that  plaintiff  left  the  house 
ten  or  fifteen  minutes  before  the  time  when  she  was  brought 
to  the  house  after  the  accident.  At  the  crossing  in  question 
the  defendant  has  east  and  west-bound  tracks.  The  general 
direction  of  the  tracks  is  east  and  west  and  Willo^  street 
crosses  the  tracks  so  as  to  make  the  southeasterly  angle  of  the 
street  line  with  the  tracks  about  fifty-eight  degrees.  The 
locomotive  that  hit  the  plaintiff  was  going  west  on  the  west- 
bound, or  northerly,  track.  The  tracks  east  of  the  crossing 
curve  sharply  to  the  right  and  there  is  a  bank  with  fences  and 
buildings  adjoining  the  railroad  tracks  on  the  south.  The 
curve  of  the  defendant's  road  is  such  that  with  an  otherwise 
unobstructed  view  the  engineer  sitting  on  the  box  on  the  right 
side  of  his  locomotive  cannot  see  the  crossing  until  within 
about  forty  feet  of  the  same,  and  the  fireman  sitting  on  the 
11 
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box  on  the  left  side  of  the  locomotive,  which  is  the  inside  of 
the  curve,  cannot  see  the  crossing  until  virithin  about  one  hun- 
dred feet  of  the  same.  It  is  not  claimed  that  the  whistle  of 
the  locomotive  was  blown  until  a  moment  before  the  accident, 
when  it  was  blown  at  the  same  time  that  the  emergency  brakes 
were  applied.  The  defendant  claims  that  the  bell  liad  been 
ringing  automatically  since  the  train  left  the  Oswego  station, 
about  one-half  mile  east  of  the  crossing  where  the  accident 
occurred.  An  east-bound  train  had  passed  over  the  southerly 
track  of  the  defendant's  road  a  moment  before  the  accident. 
The  engineer  on  the  west-bound  train  testified  that  the 
locomotives  of  the  two  trains  passed  about  one  hundred 
or  two  hundred  feet  east  of  Willow  street,  and  other  wit- 
nesses confirm  his  estimate.  The  defendant  claims  that  the 
plaintiff  was  not  at  the  Willow  street  crossing,  but  that 
she  was  on  the  defendant's  right  of  way,  walking  between 
the  rails  on  the  west-bound  track  about  ten  to  twenty-five 
feet  east  of  the  crossing,  and  that  the  engineer  and  fire- 
man of  the  defendant's  west-bound  train  saw  the  plaits 
tiff  on  the  tracks  as  stated,  facing  west,  when  their  locomotive 
was  within  twenty  or  twenty-five  feet  of  the  plaintiff,  and  that 
the  train  was  then  stopped  as  quickly  as  possible  and  that  the 
plaintiff  as  she  was  stepping  off  the  track  was  struck  by  the 
locomotive  and  thrown  into  Willow  street.  Two  other  wit- 
nesses for  the  defendant  corroborated  the  defendant's  conten- 
tion. Five  witnesses  for  the  plaintiff  testified  that  the  plaintiff 
was  on  the  easterly  sidewalk  of  Willow  street,  going  towards 
tlie  crossing,  and  that  when  she  arrived  within  a  few  fe6t  of 
the  east-bound  track  she  stopped  and  waited  for  the  east- 
bound  train  to  pass,  and  when  it  had  passed  so  that  tho  rear 
of  the  train  was  from  twelve  to  seventy-five  feet  east  of 
the  crossing  she  proceeded  across  the  tracks.  The  distance 
between  the  east  and  west-bound  tracks  is  eight  feet  One 
witness  for  the  plaintiff,  who  saw  the  accident,  testified  that 
the  plaintiff  walked  slowly,  and  when  she  came  to  the  middle 
between  the  east-bound  and  west-bound  tracks  that  she  looked 
both  ways,  and  that   when   she  came  to  the  last  track  she 
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looked  the  way  from  which  the  train  was  coming  and  was 
tlien  struck.  Another  witness  for  the  plaintiff,  who  saw  the 
accident,  testified  that  after  the  east-bound  train  had  passed 
about  seventy-five  feet,  tiie  plaintiff  looked  east  and  started 
across  the  track  and  was  then  struck.  The  defendant's  engi- 
neer and  fireman  and  eleven  other  witnesses,  all  of  whom 
were  on  the  train,  with  two  exceptions,  and  eight  of  whom 
were  defendant's  employees,  testified  that  the  bell  on  the 
locomotive  was  rung.  The  plaintiff  produced  five  witnesses 
who  were  in  the  vicinity  of  the  crossing,  who  testified,  in 
substance,  that  they  were  in  a  positipn  where  they  could  hear 
the  bell  if  rung  and  that  they  listened  for  it,  but  it  was  not 
rung,  and  that  no  signal  of  any  kind  was  given.  Other  wit- 
nesses for  the  plaintiff  testified  that  they  did  not  hear  any  sig- 
nals. Eleven  witnesses  for  the  defendant,  all  but  two  of  whom 
were  upon  the  train,  and  a  majority  of  whom  were  the  defend- 
ant's employees,  testified  that  the  train  was  running  at  a 
speed  of  from  six  to  eight  miles  an  hour.  The  plaintiff 
produced  four  witnesses,  each  of  whom  were  in  a  position 
where  they  could  observe  the  train,  and  one  of  them  testified 
that  the  train  was  running  fifteen  miles  an  hour;  one  that 
it  was  running  twenty  miles  an  hour,  and  two  that  it  was 
running  from  twenty  to  twenty-five  miles  an  hour.  Tlie  train 
was  running  up  grade,  with  only  twelve  or  fifteen  passengers, 
and  the  emergency  brakes  were  fitted  to  all  of  the  wheels  of 
the  train  and  the  train  was  stopped,  as  the  jury  could  have 
found,  in  about  two  hundred  and  twenty  feet  from  where  the 
brakes  were  first  applied.  One  other  fact  that  the  jury  could 
have  considered  in  determining  the  defendant's  negligence 
and  the  plaintiff's  freedom  from  contributory  negligence, 
relates  to  the  steam  and  smoke  from  the  east-bound  train  that 
it  is  claimed  concealed  the  west-bound  train.  Defendant's 
engineer  testified,  in  referring  to  his  seeing  the  plaintiff  on 
track  :  ''  I  couldn't  see  her  sooner  because  there  was  a  very 
sharp  curve  there.  The  curve  and  the  approaching  train  — 
some  steam  from  the  approaching  train  —  but  the  curve  had 
the  most  to  do  hiding  my  view  from  her."     And  he  further 
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testified :  "  I  saw  steam  from  the  other  engine,  the  east- 
bound  engine,  as  I  approached  the  AVillow  street  crossing, 
and  this  girl;  it  settled ;  it  blew  across  the  west-bound 
tracks;  it  cleared  up  as  we  approached  tlie  girl."  The  bag- 
gage man,  who,  after  the  danger  signal  was  given,  opened 
the  door  of  his  baggage  car  on  the  left-hand  side  and  looked 
towards  the  locomotive  of  his  train,  testified :  "  Observed 
nothing  on  account  of  the  smoke  and  steam  escaping  from 
the  train  that  we  met  there."  A  passenger  referring  to 
the  east-bound  train  said :  "  I  didn't  see  the  east-lK>und 
train  because  the  steam  and  smoke  came  in  between  the 
trains."  And  another  that  "  The  smoke  and  steam  from  that 
train  going  down  the  east-bound  interfered  with  my  view 
ahead  prior  to  my  seeing  the  girl  and  the  curve  itself."  Of 
the  two  witnesses  sworn  for  the  defendant  who  were  not  on 
the  train,  one,  who  was  west  of  the  crossing,  testified : 
"When  the  east-bound  train  went  by  there  was  smoke  and 
steam  from  that  point,"  and  the  other  who  was  on  the  west 
side  of  the  crossing  testified,  referring  to  the  girl  and  how 
she  was  dressed :  "  I  couldn't  tell  at  that  time  the  smoke  and 
steam  from  the  other  train  was  coming  down." 

All  of  the  questions  involved  in  the  trial,  including  the 
question  as  to  whether  the  plaintiflE  was  sui  Juris  or  not,  and 
as  to  the  imputed  negligence  of  the  plaintiflPs  parents,  were 
left  to  the  jury  in  a  charge  to  which,  except  as  hereafter  men- 
tioned, there  was  no  exception  and  in  which  the  court  granted 
all  of  the  numerous  requests  to  cliarge  made  by  the  defend- 
ant's counsel.  The  defendant  excepted  to  a  statement  by  the 
court  that  if  the  jury  found  that  the  plaintiff  exercised  such 
care  as  is  required  of  an  adult  under  similar  circumstances, 
tliat  any  negligence  on  the  part  of  the  parents  was  not 
imputable  to  the  child,  and  to  the  charge  of  the  court  that  if 
the  jury  found  the  speed  of  the  train  was  from  fifteen  to 
twenty-five  miles  an  hour  and  they  also  found  that  to  be  a 
dangerous  and  excessive  rate  of  speed  in  the  locality  of  this 
crossing  that  they  might  then  find  the  defendant  guilty  of 
negligence. 
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We  find  no  error  in  the  cliarge  of  the  court.  If  a  child  is 
capable  of  exercising  the  care  that  is  required  of  an  ordinarily 
prudent  person  of  full  age,  and  such  child  does  exercise  such 
care,  the  suggestion  of  negligence  on  the  part  of  the  parents 
imputable  to  the  child  is  wholly  negatived.  The  imputed 
negligence  of  the  parents  is  wholly  based  upon  the  inability 
of  the  child  to  exercise  the  care  and  prudence  of  an  adult. 

In  the  absence  of  signals  or  safeguards  by  way  of  gates  or 
flagmen,  a  speed  of  from  fifteen  to  twenty-five  miles  an  hour 
around  a  very  abrupt  curve  at  a  much -used  crossing  in  a  city 
is  some  evidence  to  submit  to  a  jury  on  the  question  of 
defendant's  negligence.  {Zwack  v.  iT.  Y,^  Z.  E.  cfe  W.  li, 
B.  Co.,  160  N.  Y.  362.) 

A  child  of  tender  years  is  not  required  to  exercise  the  same 
degree  of  care  and  prudence  in  the  presence  of  danger  which 
is  expected  and  required  of  an  adult  under  like  circumstances, 
but  she  is  required  to  exercise  such  care  and  prudence  as  is 
commensurate  with  one  of  her  age  and  intelligence.  (  Wen- 
dell  V.  N.  Y.  a  (&  IL  R,  R.  R,  Co.,  ^1  N.  Y.  420  ;  Zivfick  v. 
iT.  y.,  Z.  R  c6  F;  R.  R.  Co.,  160  N.  Y.  362 ;  Costello  v. 
Third  Ave.  R.  R.  Co.,  161  K  Y.  317;  B?/rne  v.  iT.  I".  C  c& 
//.  R.  R.  R.  Co.,  83  N.  Y.  620;  McGovern  v.  iT.  Y.  C.  ck 
IL  R.  R.  R.  Co.,  67  N.  Y.  421 ;  Thurher  v.  HarUm  B.,  M. 
&  F.  R.  R.  Co.,  60  N.  Y.  326 ;  Barry  v.  N.  Y.  C.  dk  IL 
R.  R.  R.  Co.,  92  N.  Y.  289.) 

Tlie  opinion  of  the  court  in  the  Appellate  Division  concedes 
that  the  record  discloses  a  conflict  of  fact  upon  all  the  ques- 
tions involved  between  the  parties  except  the  question  as  to 
whether  the  plaintiff  was  guilty  of  contributory  negligence. 
In  its  opinion,  referring  to  the  defendant's  negligence,  the  court 
say  that,  "  By  far  the  greater  weight  of  evidence  is  to  the 
effect  that  the  speed  was  not  excessive  and  that  the  bell  was 
ringing  as  the  train  approached  the  crossing."  And  also, 
referring  to  the  amount  of  the  verdict,  the  court  say,  "The 
verdict  for  the  plaintiff  on  the  first  trial  upon  the  same  evi- 
dence as  to  damages  was  $600,  and  upon  this  $5,000.  It  is 
grossly  excessive." 


166  Serano  v.  N.  Y.  C.  &  H.  K.  K.  E.  Co.        [April 

Opinion  of  the  Court,  per  Chase,  J.  [Vol.  188. 

The  evidence  on  tlie  former  trial  is  not  before  ns,  but  even 
if  it  were  and  we  were  inclined  to  agree  with  the  Ap}>ellate 
Division  as  to  the  weight  of  the  testimony  relating  to  the 
defendant's  negligence,  and  as  to  the  amount  of  the  verdict, 
this  court  cannot  consider  the  weiglit  of  evidence  or  questions 
relating  to  an  excessive  verdict.  {Diinon  v.  iV.  Y.  C.  cfe  IL 
12.  R.  R,  Co,,  173  K  Y.  356,358.) 

As  we  have  stated,  we  can  only  consider  whether  the  reversal 
of  the  judgment  entered  upon  the  verdict  should  be  sustained 
as  a  matter  of  law.  We  cannot  agree  with  the  Appellate 
Division  in  holding  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  contributory  negligence.  In  view  of  the  plaintiflPs 
age ;  the  peculiar  danger  arising  from  the  abrupt  curve  in  the 
defendant's  road ;  the  noise  and  confusion  produced  by  the 
east-bound  train ;  the  extent  to  which  the  view  to  the  east 
was  obscured  by  the  train  going  east ;  and  the  smoke  and  steam 
therefrom,  it  made  the  plaintifFs  negligence  under  all  the  cir- 
cumstances ,and  testimony  disclosed  by  the  record,  a  question 
of  fact  which  was  properly  submitted  to  the  jury. 

The  distinction  between  tlie  facts  in  this  case  and  those  in 
cases  like  Weiss  v.  Metr,  Street  Ry.  Co.  (33  App.  Div.  221 ; 
afld.,  165  K  Y.  665) ;  McCarthy  v.  ^Y.  F.  C  <&  IL  R,  R. 
R,  Co.  (37  App.  Div.  187);  Wendell  v.  JST.  Y.  C.  cfe  //.  R. 
R.  R.  Co.  (91  K  Y.  420),  is  apparent  upon  their  recital. 

There  was  some  evidence  upon  each  of  tlie  questions  at 
issue  which  required  that  all  of  the  issues  involved  in  the 
action  be  submitted  to  the  jury  for  their  determination. 

We  have  examined  the  exceptions  to  the  admission  and 
rejection  of  evidence  and  do  not  find  any  error  in  the  rulings 
of  the  court  which  justified  the  reversal  by  the  court  below. 

The  order  of  the  Appellate  Division  should  be  revereed 
and  the  judgment  entered  upon  the  verdict  afiirmed,  with 
costs  in  all  the  courts. 

;  CuLLEN,  Cli.  J.,  Edward  T.  Baktlett,  IIaight  and 
WiLLARD  BARTLE-rr,  JJ.,  coucur ;  Gray  and  Hiscock,  JJ., 
not  sitting. 

Order  reversed,  etc. 
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The  People  of  the  State  of  1!^ew  York,  Respondent,  v. 
Mannie  Gluck,  Appellant. 

Larcekt  —  When  Retaining  Possession  of  Goods  Delivered 
UNDER  Conditional  Sale  Does  Not  Constitute  Crime.  Where  sepa- 
rate agreements  executed  at  the  same  time  recited,  one,  that  goods  con- 
signed were  to  be  returned  upon  demand,  no  title  to  pass;  the  other,  that 
upon  the  delivery  of  the  goods  the  consignee  should  "  deposit"  with  the 
consignor  a  specified  sum  and  thereafter  specified  weekly  sums  until  the 
full  value  of  the  goods  was  received,  when  they  should  become  the  prop- 
erty of  the  consignee,  all  sums  deposited  to  be  the  property  of  the  con- 
signor, and  if  default  should  be  made  in  any  deposit,  the  latter  might 
deliver  to  the  consignee  similar  articles  equivalent  in  value  to  the  amount 
already  deposited,  and  the  agreement  should  then  be  deemed  fulfilled, 
such  agreements  must  be  read  together,  and  so  read,  constitute  a  condi- 
tional contract  of  sale  (L.  1897.  ch.  418,  §  10),  although  each  agreement 
contains  a  clause  that  no  other  agreement  should  be  considered  a  part 
thereof.  Under  such  contract,  the  vendor  retains  title  to  the  goods  and 
acquires  title  to  all  sums  paid.  Until  default  in  payment,  however,  the 
vendee  may  retain  possession.  If  he  defaults,  the  vendor  may  demand 
the  return  of  the  goods  but  must  deliver  to  the  vendee  similar  articles,  to 
the  value  of  the  amount  paid.  A  demand  unaccompanied  by  a  tender  of 
such  articles  or  of  the  amount  paid  d'>es  not  terminate  the  contract.  The 
vendee  has  the  right  to  retain  possession  of  the  goods  until  such  tender, 
and,  in  the  absence  thereof,  he  is  not  chargeable  with  larceny  for  refusing 
to  return  them. 

People  V.  Gluck,  117  App.  Div.  433,  reversed. 

(Argued  March  18,  1907;  decided  April  2,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 8,  1907,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  county  of  Ifew  York, 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  second  degree. 

The  defendant  was  indicted  for  the  crime  of  grand  larceny 
in  the  second  degree  in  that  on  the  fifth  day  of  January,  1906, 
at  the  borough  and  county  of  New  York,  being  the  bailee  and 
agent  of  one  John  Behrens,  and  as  such  having  in  his  posses- 
sion a  finger  ring  worth  one  hundred  and  seventy-five  dollars 
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of  the  goods,  chattels  and  personal  property  of  said  Behrens,  he 
"  did  feloniously  appropriate  the  said  goods,  chattels  and  per- 
sonal property  to  his  own  use  with  intent  to  deprive  and 
defmud  the  said  John  Behrens  of  the  same  and  *  *  * 
did  tiien  and  there  and  thereby  feloniously  steal,  etc."  There 
was  another  count  in  the  indictment  for  taking  said  ring  by 
force,  but  no  evidence  was  given  in  support  thereof  and  the 
case  was  not  sent  to  the  jury  on  that  theory. 

Upon  the  trial  it  appeared  that  on  the  fourth  of  January, 
1906,  the  defendant,  who  was  then  about  nineteen  years  of 
age,  applied  to  John  Behrens,  a  dealer  in  jewelry,  to  purchase 
a  diamond  ring,  and,  after  selecting  a  stone,  requested  that  it 
be  properly  set.  The  next  day  Mr.  Behrens  delivered  the 
completed  ring  to  the  defendant,  who  paid  him  five  dollars 
in  cash  and  delivered  to  him  a  check  for  twenty-five  dollars 
drawn  on  the  Bronx  Borough  Bank  by  tlie  firm  of  Grossman 
&  Rohrlich,  payable  to  the  order  of  the  defendant  and 
indorsed  by  him.  At  the  same  time  the  defendant  signed  a 
paper  in  the  following  form  : 

"  Consigned  on  memorandum  by  John  Behrens  &  Company 
to  Mr"  Mannie  Gluck,  New  York,  January  5th,  1906.  The 
under-mentioned  goods  are  consigned  to  you  to  be  returned 

within or  upon  demand.     None  of  them  are  sold  nor 

does  the  title  thereto  pass.  Conditions  and  agreements  not 
expressly  herein  included  shall  not  be  considered  as  part 
hereof.     All  risks  are  assumed  by  consignee. 

"  One  14  Kt  Solid  Gold  Tooth  Ring  Roman  colored,  set 
with  solitaire  diamond  weighing  3/4  1  1/16  1/64,  value 
175.    Goods  accepted  subject  to  conditions  above  expressed." 

Another  paper,  called  a  "  deposit  agreement,"  was  signed 
by  both  parties  when  the  ring  was  delivered  to  the  defend- 
ant. By  that  instrument,  which  recited  a  consideration  of  one 
dollar,  it  was  agreed  between  the  defendant  as  party  of  the 
first  part  and  John  Behrens  &  Company,  party  of  the  second 
part,  "  that  the  first  party  will  deposit  or  cause  to  be  deposited 
with  said  John  Behrens  &  Co.,  party  of  the  second  part, 
thirty  dollars  upon  the  execution  of  this  instrument,  eight 
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dollars  January  13th,  and  three  dollars  each  week  tliereafter 
beginning  on  January  15th,  1906,  until  the  sums  so  deposited 
amount  to  one  hundred  and  seventy-five  dollars;  that  the 
first  party  may  not  at  any  time  withdraw  any  of  said  deposits ; 
that  each  and  all  of  said  deposits  when  made  shall  be  and 
become  the  absolute  property  of  said  second  party ;  *  *  * 
that  when  said  deposit  shall  amount  to  one  hundred  and 
seventy-five  dollars  *  *  *  said  second  party  will  deliver 
to  said  first  party  to  and  for  his  own  use  forever  the  following 
described  chattels,  viz.,  one  diamond  ring.  It  is  further 
expressly  agreed  that  if  the  first  party  at  any  time  defaults 
any  of  said  deposits,  the  second  party  may  deliver  to  the  first 
party  articles,  as  near  as  may  be,  of  the  same  nature,  manu- 
facture and  style  as  the  chattels  herein  agreed  to  be  delivered 
but  reasonably  worth  the  sums  so  deposited  and  upon  delivery 
thereof  this  agreement  shall  be  deemed  fulfilled  and  satisfied, 
and  it  is  further  expressly  agreed  that  conditions  and  agree- 
ments not  expressly  included  herein  shall  not  be  considered 
as  a  part  hereof,"  Both  papers  were  dated  January  5th, 
1906,  and  both  were  retained  by  Mr.  Behrens.  No  copy  was 
delivered  to  the  defendant. 

On  the  16tli  of  January,  1906,  Behrens  saw  the  defendant 
at  his  place  of  business  and  holding  out  the  consignment 
memorandum  said,* "The  court  requires  me  to  make  a  per- 
sonal demand  in  the  presence  of  a  witness  and  I  now  demand 
the  return  of  this  diamond  ring."  The  defendant  said,  "  All 
right.  1  accept  your  demand,"  but  he  did  not  give  up  the 
ring,  which  so  far  as  appears  was  not  at  the  place  wliere  the 
demand  was  made.  Behrens  and  his  son  testified  that  this 
was  all  that  was  said  or  done  on  the  occasion  of  the  demand, 
but  the  defendant  testified  that  he  then  said  he  would  sur- 
render the  ring  if  Behrens  would  give  him  "  a  release  and  my 
$25  check  and  the  five  dollars  in  cash."  The  defendant  also 
testified  that  when  he  bought  the  ring  the  defendant  told  him 
the  diamond  weighed  a  carat  and  a  fourth ;  that  on  the  same 
day  that  the  ring  was  delivered,  he  had  the  stone  weighed 
and  upon  finding  that  it  weighed  much  less  than  was  repre- 
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seiited,  Ue  requested  tlie  makers  of  the  check  to  stop  paj^- 
ment  tliereon,  and  at  once  offered  tlie  ring  back  to  Behrens, 
provided  he  would  give  a  release  and  return  the  check  and 
cash  paid  down.  He  made  the  same  offer  at  the  trial.  The 
check  was  read  in  evidence  and  showed  that  payment  thereof 
had  in  fact  been  stopped.  There  was  nothing  to  show  that 
the  check  would  not  otherwise  have  been  paid.  Behrens 
denied  representing  that  the  stone  weighed  a  carat  and  one- 
fourth  or  that  the  defendant  ever  offered  to  return  the  ring. 
At  some  time,  but  at  what  date  does  not  appear,  he  recovered 
a  judgment  against  the  defendant  for  $170  damages  for  the 
conversion  of  the  ring.  There  was  no  evidence  showing  that 
the  defendant  had  disposed  of  the  ring,  or  that  he  was  not  in 
a  situation  to  return  it  when  the  demand  was  made. 

This  is  substantially  all  the  material  evidence,  and  when 
both  parties  rested  the  defendant  asked  the  court  "  to  with- 
draw the  case  from  the  consideration  of  the  jury  on  the 
ground  that  it  is  not  a  criminal  action,  and  the  People  have 
not  made  out  a  cause  of  action,"  but  the  motion  was  denied 
and  an  exception  taken.  The  jury  rendered  a  verdict  of 
guilty  of  grand  larceny  in  the  second  degree  and  the  court 
sentenced  the  defendant  to  imprisonment  "  in  state  prison,  at 
hard  labor  for  the  term  of  not  less  than  one  year  and  not 
more  than  four  years."  Upon  appeal  to  the  Appellate  Divi- 
sion the  judgment  was  affirmed,  two  of  the  justices  dissenting, 
and  the  defendant  now  appeals  to  this  court. 

Taadore  Z.  Pascal  for  appellant.  Neither  the  proofs  of 
the  People's  case  herein,  nor  all  the  proofs  taken  together, 
warranted  the  submission  of  the  case  to  the  jury.  {People  v. 
Ledwon,  153  N.  T.  10.) 

William  Travera  Jerome^  District  Attorney  {E,  Crosby 
Kindleherger  of  counsel),  for  respondent.  The  proof  given 
by  the  People  brought  the  case  squarely  within  the  express 
language  of  section  528  of  tlie  Penal  Code,  and  the  defendant 
was  properly  convicted  of  the  crime  of  grand  larceny  in  the 


1907.]  People  v.  Gluck.  171 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

second  degree.  (Clark  <fe  Russell  on  Crimes,  §  63b ;  Peo- 
j}le  V.  Flack,  125  N.  Y.  324 ;  Peoj}le  v.  Baker,  9G  N.  Y. 
340;  People  v.  Corcoran,  34  Misc.  Rep.  332;  People  v. 
Snyder,  110  App.  Div.  099;  People  v.  Taijlor,  138  N.  Y. 
398 ;  People  v.  Iloch,  150  N.  Y.  291 ;  People  v.  Ferraro, 
161  N.  Y.  365 ;  People  v.  Egnor,  175  N.  Y.  419 ;  People  v. 
Bodawald,  177  N.  Y.  408 ;  People  v.  Boggiano,  179  N.  Y. 
267.) 

Vann,  J.  The  Penal  Code  provides  that  "  A  person  who, 
with  the  intent  to  deprive  or  defrand  the  true  owner  of  his 
property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate 
the  same  to  the  use  of  the  taker,  or  of  any  other  person,  either 

"  1.  Takes  from  the  possession  of  the  true  owner,  *  *  * ; 
or, 

"  2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee, 
servant,  attorney,  *  *  *  or  as  a  person  authorized 
by  agreement,  *  *  *  to  hold  or  take  such  possession, 
custody,  or  control,  any  money,  property,  *  *  *  appro- 
priates the  same  to  his  own  use,  or  that  of  any  other  person 
^  other  than  the  true  owner  or  person  entitled  to  the  benefit 
thereof;  steals  such  property  and  is  guilty  of  larceny." 
(Penal  Code,  §  528.)  If  the  property  thus  stolen  is  worth 
more  than  twenty-five  dollars  but  not  more  than  five  hundred 
dollars  the  crime  is  grand  larceny  in  the  second  degree. 
(Id.  §531.) 

The  question  presented  by  this  appeal  is  whether  there  was 
sufficient  evidence  to  warrant  the  jury  in  convicting  the 
defendant  of  the  crime  thus  defined.  In  civil  cases  the  rule  is 
that  a  preponderance  of  evidence  is  sufficient  to  establish  the 
fact  at  issue,  but  in  criminal  cases  the  law  requires  sufficient 
evidence  to  establish  the  fact  of  guilt  beyond  a  reasonable 
doul>t.  "  Tlie  presence  of  some  proof  is  not  sufficient  to  war- 
rant the  submission  of  a  criminal  case  to  the  jury  ;  and  when- 
ever a  criminal  charge  is  submitted  to  the  jury,  against  the 
objection  and  exception  of  the  defendant,  upon  proof  which 
falls  holow  the  standard  of  rebutting  the  presumption  of  inno- 
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cence  and  of  proving  guilt  beyond  a  reasonable  doubt,  required 
by  the  statute  (Code  Cr.  Pro.  §  389)  to  warrant  a  conviction,  a 
questioi^  of  law  is  presented."  {People  v.  Ledwon^  153N.  Y. 
10,  18;  PeopU  v.  Owens,  148  N.  Y.  648,  651.)  There  was 
no  evidence  to  warrant  tlie  jury  in  convicting  tlie  defendant 
of  an  intent  to  steal  the  ring  when  he  first  obtained  posses- 
sion thereof  and  the  case  was  not  tried  on  tliat  theory.  As  he 
was  in  lawful  possession  of  the  ring  until  the  demand  was 
made,  at  least,  the  question  is  whether  there  was  enough  evi- 
dence to  prove  that  he  then  intended  to  deprive  the  true 
owner  of  his  property  or  to  appropriate  the  same  to  his  own 
use. 

The  rights  of  Behrens  and  the  defendant  are  defined  by  the 
consignment  receipt  and  the  deposit  agreement,  which,  as 
they  were  executed  at  the  same  time,  between  the  same  per- 
sons and  with  reference  to  the  same  subject,  must  be  read 
together  as  one  instrument.  They  were  drawn  by  Belirens 
himself,  who  filled  out  a  printed  blank  used  by  him  in  his 
business,  and  hence  any  ambiguity  therein  must  be  resolved 
against  the  one  who  created  it.  {Kratzenstein  v.  Western 
Assur.  Co.,  116  N".  Y.  54,  59.)  AVhat  did  the  parties  mean  by 
their  contract  ?  "  The  answer  to  this  question  is  not  to  be 
found  in  any  name  which  tlie  parties  may  have  given  to  the 
instrument,  and  not  alone  in  any  particular  provisions  it  con- 
tauis,  disconnected  from  all  others,  but  in  the  ruling  intention 
of  the  parties,  gathered  from  all  the  language  used.  It  is  the 
legal  eflEect  of  the  whole  which  is  to  be  sought  for.  The  form 
of  the  instrument  is  of  little  account."  •  (Ileryford  v.  Davis, 
102  U.  S.  235,  244.) 

When  the  two  papers  are  read  together  they  form  a  condi- 
tional contract  for  the  sale  of  personal  property,  or  what  is 
commonly  called,  but  not  with  strict  accuracy,  a  conditional 
sale.  (L.  1897,  ch.  418,  §  110.)  According  to  its  terms,  the 
seller  not  only  retained  title  to  the  property  agreed  to  be  sold, 
but  also  acquired  title  to  all  sums  paid,  while  the  purchaser 
promised  to  pay  a  certain  sum  down  and  the  balance  in  install- 
ments.    Although  the  word  "  deposit "  is  used,  it  means  pay- 


1907.]  People  v.  Gluck.  173 

N.  Y.  Bep.]  Opinion  of  the  Court,  per  Vann,  J. 

moiit,  because  it  was  agreed  that  each  deposit  ''  wlieii  made 
shall  be  and  become  the  absolute  property  of  said  second 
party."  Thus  the  title  to  the  sums  "  deposited  "  passed  the 
same  as  in  the  case  of  money  deposited  in  a  bank,  but  not 
with  the  same  rights  to  the  so-called  depositor,  for  no  debt 
was  created,  as  it  was  a  partial  payment  for  the  ring.  The 
ring  was  not  to  belong  to  the  defendant  until  the  purchase 
price  was  wholly  paid,  but  still  he  had  a  present  interest, 
because  he  was  to  become  tlie  owner  on  payment  of  the  bal- 
ance, and  the  value  of  his  interest  increased  with  each  install- 
ment paid.  There  was  no  express  provision  as  to  possession 
of  the  ring  in  the  meantime,  but  as  it  was  delivered  to  the 
defendant  when  the  papers  were  executed  he  had  the  right 
to  retain  possession  until  default  in  payment.  The  stipula- 
tion that  conditions  not  expressed  shall  not  be  considered  a 
part  of  the  agreement  does  not  control  the  ordinary  rules  of 
construction,  or  the  obvious  intention  of  the  parties.  {Ilervei/ 
V.  Rhode  Island  Locomotive  Works,  93  U.  S.  664,  672.) 

While  the  seller  had  the  right  to  demand  possession,  he 
could  not  exercise  that  right,  as  we  read  the  agreement,  until 
the  defendant  failed  to  pay  some  installment.  The  stipula- 
tions relating  to  demand  and  default,  when  read  in  the  light 
of  actual  delivery  of  the  ring  to  the  defendant,  make  the 
former  dependent  on  the  latter.  In  case  of  default  in  making 
any  payment  the  seller  had  the  right  to  take  advantage  of  it 
by  demanding  the  ring,  or  at  his  election,  to  accommodate 
the  defendant  by  waiting  upon  his  convenience  for  a  longer 
or  shorter  period.  When  the  default  occurred  and  the  seller 
made  the  demand,  he  thereby  brought  into  action  the  last 
clause  of  the  agreement  and  the  demand  was  not  complete 
until  that  clause  was  complied  with.  After  the  default  he 
had  a  right  to  take  possession  of  the  ring  and  to  keep  all  sums 
paid,  but  only  on  the  condition  that  he  should  deliver  to  the 
defendant  "  articles,  as  near  as  may  be,  of  the  same  nature, 
manufacture  and  style  as "  the  ring  and  "  reasonably  worth 
the  sums  "  paid  and  upon  delivery  tliereof  the  agreement  was 
to  be  regarded  as  "  fulfilled  and  satisfied."     In  order  to  ter- 
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rainate  the  contract  by  demanding  the  ring  the  seller  was 
obliged  to  tender  in  goods  the  equivalent  of  the  payments 
made.  lie  could  not  keep  all  benefits  received,  take  the  ring 
also  and  leave  the  defendant  with  nothing  but  a  right  of  action 
to  get  that  which  the  seller  had  agreed  to  give.  It  was  not 
for  the  purchaser  to  demand  the  articles  to  be  given  for  pay- 
ments made,  but  for  the  seller  to  oflfer  them  when  he  demanded 
the  ring.  The  right  to  make  the  demand  and  the  obligation  to 
tender  restitution  or  its  equivalent  in  goods  were  concurrent, 
and  the  former  was  not  complete  until  the  latter  was  per- 
formed. As  an  effective  demand  would  change  the  situation 
of  the  parties  it  was  the  duty  of  the  one  who  wished  to  bring 
about  that  change  to  do  what  he  liad  agreed  in  order  to  attain  • 
that  result.  A  demand  when  properly  made  would  not  rescind 
the  contract,  but  would  "  fulfill  and  satisfy  "  it  as  was  expressly 
provided.  Any  other  construction  would  authorize  the  pur- 
chaser not  only  to  retake  the  property  and  keep  what  had 
been  paid,  but  also  to  sue  the  purchaser  for  the  balance 
unpaid. 

The  seller  made  a  demand,  but  no  tender,  and  hence  the 
relations  of  the  parties  remained  the  same  as  before.  The 
defendant  had  the  right  to  retain  possession  of  the  ring  until 
the  check  and  money  were  restored  or  their  equivalent  in 
goods  delivered.  One-sided  as  the  agreement  was  from  any 
point  of  view  the  seller  could  not  have  everything  and  the 
purchaser  notliing.  The  latter  was  entitled  to  but  little  at 
the  most,  but  he  could  insist  upon  such  rights  as  he  had  with- 
out being  sent  to  prison  for  it.  He  stood  upon  his  rights  and 
the  law  sustains  him  in  so  doing.  There  was  no  felonious 
intent  in  keeping  possession  of  the  ring  under  the  circum- 
stances, and  hence  he  was  not  guilty  of  any  crime.  There 
was  no  evidence  to  warrant  the  verdict  of  the  jury.  The 
judgment  of  conviction  should  be  reversed  and  the  defendant 
discharged. 

CuLLEN,  Cli.  J.,  Gray,  Werner,  AVillxrd  Bartlett, 
HiscocK  and  Chase,  J  J.,  concur. 

Judgment  reversed,  etc. 
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MiLO  Burns,  Eespondent,  v.  Old  Sterling  Iron  and  Minfng 
Company,  Appellant. 

1.  Master  and  Servant  —  Safe  Appliances  —  Negligence,  An 
employee  who  is  injured  while  riding  in  a  **8kip"  or  iron  box  used  in 
hoisting  ore  out  of  a  mine,  and  not  intended  for  passengers,  cannot  recover 
damages  where  the  master  has  provided  a  safe  method  of  egress  from  the 
mine,  unless  he  shows  that  he  was  directed  to  so  ride  by  his  superior,  or 
that  it  had  been  the  custom  of  the  employees  tc  thus  use  it  to  the  knowl- 
edge of  the  master;  nor  can  a  recovery  be  had  in  any  event  in  the  absence 
of  proof  showing  some  defect  either  in  the  appliances  or  method  of  con- 
struction, and  a  master  is  not  bound  to  anticipate  that  an  employee  riding 
in  such  a  **  skip  "  will  permit  any  part  of  his  person  to  extend  beyond  its 
sides. 

2.  Best  Known  Appliances.  A  master  is  not  bound  to  use  the  best 
known  appliances,  but  only  such  as  are  reasonably  fit  and  proper. 

BumsY.  Old  Stirling  I.  d}  M.  Co.,  105  App.  Div.  627,  reversed. 

(Argued  March  15,  1907;  decided  April  2.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  31,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  PurceU  and  John  O.  Trolan  for  appellant.  The 
defendant  was  not  negligent.  {Morris  v.  Brown^  111  N".  T. 
318;  Sellich  v.  Lojigdon  cJ&  Co.^  55  Hun,  19;  Cleary  v. 
BlaJce,  14  App.  Div.  602 ;  Del  Sejnore  v.  Hallman,  153  N.  Y. 
274 ;  Barrett  v.  L\  0.  B.  Imp.  Co.,  68  App.  Div.  602 ; 
Quinn  v.  Baird,  49  App.  Div.  270  ;  Daley  v.  Brown^  45 
App.  Div.  432 ;  Gorman  v.  White,  19  App.  Div.  324  ;  Tloeh- 
jnann  v.  M.  E,  Co,,  4  Misc.  Rep.  160 ;  Dobbins  v.  Brown, 
119  N.  Y.  188.)  The  measure  of  the  defendant's  duty  was 
the  exercise  of  a  reasonable  degree  of  care  for  the  protection 
of  its  servant,  the  plaintiff,  and  if  it  adopted  all  the  precautions 
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that  a  reasonably  prudent  man  would  have  under  the  same 
circumstances  it  cannot  be  held  liable.  {Dobbins  v.  Brown^ 
119  N.  Y.  188;  Panizar  v.  T.  F,  L  cfe  Jf.  Co.,  99  K  Y. 
368 ;  Burke  v.  Witherbee,  98  N.  Y.  562 ;  P/'t>J*^  v.  Dda- 
mater,  100  K  Y.  266 ;  HicJcey  v.  Taffe,  105  N.  Y.  26 ; 
Siveeney  v.  Envelope  Co,,  101  N.  Y.  250.)  The  plaintifiE  was 
guilty  of  negligence  as  matter  of  law.  (  Williams  v.  Z>.  R, 
Co,,  116  K  Y.  628 ;  Wiwlrowski  v.  Z.  /S.  7?.  R,  Co,,  124 
N.  Y.  420 ;  Swensan  v.  Jf.  /.  Co.,  24  N.  Y.  S.  E.  43 ;  O'Brien 
V.  W.  S.  Co.,  100  Mo.  182  ;  Iloehmann  v.  Jf.  Eng.  Co.,  4  Misc. 
Ejp.  160;  Morris  v.  J?;^(?M?n,  111  K  Y.  318  ;  Dale  v.  D.  R. 
Co.,  73  N.  Y.  468 ;  Ilallaha/n  v.  N.  Y,  R.  Co.,  102  N.  Y.  194  ; 
Breen  v.  R.  R.  Co.,  109  N.  Y.  297 ;  Vrooman  v.  Rogers,  132 
N.  Y.  167.) 

Arthur  W.  Orvis  for  respondent.  The  defendant  was 
negligent  in  maintaining  this  dangerous  chute,  allowing  its 
employees  to  ride  up  and  down  in  the  skip  and  in  not  pro- 
mulgating and  enforcing  adequate  rules  to  prevent  employees 
riding  therein  while  the  chute  was  in  its  position  in  the 
mine.  {Ford  v.  L,  S,  cfe  M.  S.  h.  R.  Co.,  124  N.  Y.  493  ; 
Doing  v.  0,  dk  W.  R.  R.  Co.,  151  N.  Y.  580 ;  Sheehan  v. 
i\r.  r.  C  cfc  //.  R,  R,  R,  Co.,  91  N.  Y.  332 ;  Abel  v.  D.  Jh 
II.  C.  Co.,  128  N.  Y.  662 ;  Eastwood  v.  R.  M.  Co.,  86  Hun, 
92 ;  152  N:  Y.  651 ;  Panizar  v.  T.  F.  M.  Co.,  99  N.  Y.  368 ; 
Whittaker  v.  D.  cfe  II  C.  Co,,  126  N.  Y.  544  ;  Hunter  v.  O. 
&  W.  R,  R,  Co.,  116  K  Y.  615 ;  Weber  v.  N.  T.  C.  cfe  //. 
R,  R,  R,  Co,,  67  N.  Y.  587.)  It  was  not  negligence  on  *hc 
part  of  plaintiff  to  ride  in  the  skip,  as  the  other  employees 
were  permitted  to  do.  {Stuber  v.  McEntee,  142  N.  Y.  200 ; 
Johnson  v.  II  R.  R.  R,  Co.,  20  N.  Y.  65 ;  Staokus  v.  JV.  Y. 
C.  (&  II  R.  R,  R.  Co.,  79  N.  Y.  464 ;  Kain  v.  Smith,  89 
N.  Y.  375 ;  Hayes  v.  Bush,  41  Hun,  407 ;  Corc(yran  v.  Hoi- 
brook,  59  N.  Y.  517;  Harris  y,  Uebelhoer,  75  K  Y.  169  ; 
Sprong  v.  B.  cfe  A,  R,  R.  Co,,  58  N.  Y.  56 ;  Stringham  v, 
Stewart,  100  N.  Y.  516 ;  Francis  v.  JST,  Y,  S,  Co,,  114  N.  Y. 
380;  Rosenberg  v.  Schooler,  101  N.  Y.  Supp.  505;  Francis 
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V.  iT.  T,  S.  Co.,  lU  K  Y.  380;  Schineer  v.  Gas  Light  Co., 
147  N.  Y.  529.) 

Werner,  J.  The  defendant  is  a  domestic  corporation 
engaged  in  mining  iron  ore  in  two  mines  known  as  the  "  Old 
Sterling "  and  the  "  Dickson,"  bctli  of  which  are  located  on 
the  E.,  W.  &  O.  branch  of  the  New  York  Central  railroad, 
about  two  miles  from  the  village  of  Antwerp  in  the  county  of 
Jefferson.  The  plaintiff  commenced  work  for  the  defendant 
at  the  Dickson  mine  in  December,  1901,  and  continued  until 
the  time  of  the  accident,  which  occurred  on  the  9th  day  of 
April,  1902.  The  general  charge  of  negligence  against  the 
defendant  set  forth  in  the  <;omplaint  is,  that  tiie  defendant 
failed  in  its  duty  to  provide  the  plaintiff  with  a  good,  safe 
and  secure  place  to  work,  and  the  specification  in  that  behalf 
is,  that  the  defendant  negligently  and  carelessly  constructed 
and  suspended  an  ore  chute  in  a  sliaft  used  as  a  passageway 
for  a  car  called  a  "  skip,"  by  means  of  which  ore  was  elevated 
from  the  mine  to  the  surface  of  the  earth,  wliere  it  was  sorted 
and  loaded  on  railroad  cars  for  shipment ;  that  tlie  ore  chute 
as  thus  constructed  was  dangerous  to  the  life  and  limb  of 
persons  riding  in  the  skip  ;  and  that  the  plaintiff,  while  riding 
in  this  skip  at  the  direction  of  the  defendant  and  in  the  per- 
formance of  duties  which  were  a  part  of  his  work,  caught  his 
hand  between  the  edge  of  the  skip  and  the  platform  of  the 
chute  referred  to,  in  such  a  manner  that  his  hand  and  arm 
were  crushed  and  permanently  crippled. 

The  record  discloses  that  the  plaintiff's  work  consisted  in 
sorting  the  ore  after  it  had  been  elevated  from  the  mine  and 
dumped  in  the  car.  This  duty  was  performed  in  a  building 
called  the  "  top-house,"  which  had  been  erected  over  a  branch 
railroad  track  extending  into  the  defendant's  premises.  Close 
to  the  "top-house,"  and  practically  at  right  angles  with  the 
railroad  siding,  was  the  main  shaft  of  the  mine,  extending 
into  the  earth  at  an  angle  of  about  fifty-seven  degrees,  to  a 
depth  of  about  one  hundred  and  eighty  feet.  This  shaft  was 
from  six  to  eight  feet  in  diameter  and  was  equipped  with  a 
12 
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track  upon  which  the  car  or  skip  was  drawn  back  and  forth 
by  means  of  a  cable,  whicli  was  operated  by  an  engineer  in  a 
power  house  so  placed  tliat  tlie  engineer  could  see  when  the 
skip  reached  the  "  top-house."  The  power  house  was  con- 
nected with  the  two  levels  or  floors  of  the  mine  by  wires  and 
bells,  by  means  of  which  signals  were  transmitted  to  regulate 
the  operation  of  the  skip.  The  skip,  which  was  described  as 
being  like  an  oblong  l>ox  with  the  top  oflE,  was  constructed  of 
boiler  iron,  and  its  dimensions  as  it  rested  upon  the  track  were 
about  three  feet  in  width,  about  three  and  one-half  feet  in 
height,  and  from  four  to  live  feet  in  length.  In  its  operation 
through  the  shaft  it  had  an  unobstructed  passage  with  ample 
room  on  all  sides  of  it,  except  at  a  point  about  seventy-five 
feet  below  the  surface  of  the  earth,  where  the  mine  had  for- 
merly been  worked  upon  what  is  known  as  the  "upper  level." 
At  this  point  a  platform  had  been  constructed  across  the  shaft 
with  an  opening  in  it  just  large  enough  to  permit  of  the  pass- 
age of  the  skip.  This  platform  was  designed  to  be  used  as  a 
chute  by  means  of  which  the  ore  mined  on  the  "upper  level" 
could  be  loaded  into  the  skip,  and  the  reason  for  making  the 
opening  in  the  chute  just  large  enough  for  the  passage  of  the 
skip,  was  to  prevent  pieces  of  ore  from  falling  down  into  the 
shaft  to  the  danger  of  the  workmen  employed  in  the  lower 
level.  The  upper  level,  which*  had  been  worked  for  many 
years,  was  not  in  use  at  the  time  of  the  accident  and  had  not 
been  used  for  several  months  prior  thereto,  except  for  the 
purpose  of  removing  some  odds  and  ends  of  ore  that  had  pre- 
viously been  mined.  During  the  time  when  this  upper  level 
had  been  in  active  use  the  shaft,  at  the  place  where  it  was 
intersected  by  the  chute  had  been  lighted  by  electricity,  but 
was  not  lighted  at  the  time  of  the  accident,  and  that  particu- 
lar place  in  the  shaft  was  described  by  one  of  the  witnesses  as 
behig  "  somewhat  dark  ;  about  like  dusk." 

The  record  further  discloses  that  the  "  top-house  "  in  which 
the  ore  was  sorted  was  open  at  both  ends,  so  that  the  men 
engaged  in  sorting  ore  were  exposed  to  the  inclemencies  of 
the  weather.     For  the  purpose  of  avoiding  this,  if  possible. 
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the  defendant's  superintendent  had  instructed  the  plaintiff  to 
go  down  into  the  mine  at  his  convenience  to  ascertain  if  it 
would  be  practicable  to  sort  the  ore  in  the  mine  witli  the  aid 
of  electric  light.  On  the  day  of  the  accident  the  plaintiff, 
being  temporarily  disengaged,  went  down  in  the  skip  with  one 
Watson,  the  defendant's  master  mechanic,  and  after  remain- 
ing in  the  mine  about  fifteen  minutes  the  plaintiff  and  Watson 
and  one  Phillips  entered  the  skip,  the  signal  was  given,  and 
the  skip  was  started  on  its  upward  journey.  The  plaintiff 
instead  of  keeping  his  whole  body  within  the  skip,  rested  his 
hand  or  arm  upon  the  top  so  that  it  projected  over  the  side 
and  when  the  skip  reached  the  upper  level  the  plaintiff's  arm 
was  caught  between  the  skip  and  the  chute  and  crushed  as 
above  stated.  The  plaintiff  testified  that  he  had  never  been 
down  the  shaft  before ;  that  he  did  not  know  of  the  existence 
of  the  chute ;  that  the  shaft  was  so  dark  that  he  could  not  see ; 
and  that  he  had  not  been  warned  either  by  Watson  or  any  one 
else  that  it  was  dangerous  to  permit  any  portion  of  his  body 
to  extend  beyond  the  sides  of  the  skip.  He  admitted  that  he 
had  not  been  directed  to  use  the  skip  in  going  into  the  mine ; 
that  he  had  entered  it  at  tlie  request  of  a  fellow-servant ;  and 
that  the  defendant  had  provided  a  system  of  ladders  which 
were  well  lighted,  in  good  repair  and  commonly  used  by  the 
workmen  in  going  and  coming  from  the  mine.  There  was 
evidence  tending  to  show  that  the  skip  had  been  used  at  vari- 
ous times  by  at  least  five  of  the  defendant's  employees,  but  it 
did  not  appear  that  this  was  known  to  the  defendant's  super- 
intendent. The  skip  and  chute  in  question  had  been  in  use 
during  a  period  of  about  eighteen  years  without  accident 
until  tlie  plaintiff  was  injured.  At  the  Trial  Term  the  plain- 
tiff recovered  a  verdict  and  the  judgment  entered  upon  it  was 
afiSrmed  at  the  Appellate  Division. 

In  submitting  this  case  to  the  jury  the  learned  trial  judge 
charged  that  there  were  two  preliminary  questions  to  be  con- 
sidered, upon  both  of  which  there  must  be  an  aflirmative  find- 
ing in  favor  of  the  plaintiff  before  the  general  questions  of 
the  defendant's  negligence  and  plaintiff's  freedom  from  con- 
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tributory  negligence  could  properly  be  determuied.  The  first 
of  these  preliminary  questions  was  whether  the  skip  in  which 
the  plaintiff  was  injured  was  "an  appliance  furnished  by  the 
master  for  the  use  of  its  servants  in  tlie  way  that  it  was  used 
on  this  occasion  ;  "  and  the  other  was  "  whether  the  phiintiff 
was  at  the  time  of  the  accident  rightfully  in  this  mine  at  all." 
In  respect  of  this  latter  question  the  jury  was  properly  charged 
that  if  tiie  plaintiff  "had  no  business  there,  if  he  was  simply 
there  for  his  own  amusement,  there  can  be  no  recovery  in 
this  case.  In  that  event  he  was,  if  not  a  trespasser,  yet 
not  in  the  service  at  that  moment  of  the  defendant,  and 
the  defendant  owed  no  duty  to  him  with  regard  to  this 
skip  which  the  evidence  shows  it  did  not  perform."  As 
there  was  some  evidence  to  support  the  plaintiff's  conten- 
tion that  on  the  occasion  of  the  accident  he  went  into  the 
mine  in  obedience  to  directions  given  liim  by  Jameson,  the 
defendant's  superintendent,  there  was  as  to  this  branch  of 
the  case  a  question  of  fact  for  the  jury.  We  think,  how- 
ever, that  no  issue  was  presented  upon  the  other  question 
whether  the  skip  "was  an  appliance  furnished  by  the  master 
for  the  use  of  its  servants  in  the  way  that  it  was  used  on  this 
occasion,"  and  that  upon  this  feature  of  the  case  the  trial  court 
should  have  decided  against  the  plaintiff  as  matter  of  law.  It 
is  conceded  that  the  skip  was  not  a  passenger  elevator,  but 
was  simply  an  iron  receptacle  in  the  form  of  a  box  to  be  used 
in  hoisthig  ore  from  the  mine  to  the  "  top-house."  The  mine, 
as  we  have  seen,  was  eqni|)j)ed  with  a  system  of  ladders  which 
wdre  well  lighted,  kept  in  good  order,  and  commonly  used  by 
the  defendant's  employees  in  going  to  and  coming  from  the 
mine.  The  plaintiff  had  never. ridden  in  the  skip  before  the 
occasion  when  he  was  injured,  and  he  entered  it  then,  not  by 
direction  of  the  defendant's  superintendent,  but  upon  the 
invitation  of  a  fellow-servant.  As  there  was  no  direct  evi- 
dence tending  to  show  tiiat  the  skip,  which  was  obviously 
unsuitable  for  safe  and  comfortable  passenger  service,  was 
used  by  the  workmen  employed  in  the  mine  at  the  express 
command  or  with  the  affirmative  assent  or  knowledge  of  the 
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defendant,  the  plaintiff  attempted  to  show  such  a  general  use 
of  the  skip  for  that  purpose  as  to  charge  the  defendant  with 
constructive  notice  of  the  fact.  In  this  we  think  tlie  plaintiff 
failed.  -  There  is  no  evidence  that  any  of  the  ordinary 
employees  of  the  defendant  ever  rode  up  and  down  in  the 
skip  in  the  presence  of  Jameson,  the  superintendent,  or  that 
any  such  use  of  it  was  ever  brought  to  his  attention.  It  is 
true  that  the  defendant  and  several  of  the  witnesses  testified 
to  the  use  of  tlie  skip  by  several  of  the  employees,  but  when 
this  evidence  i-i  carefully  analyzed  it  falls  far  short  of  estab- 
lishing such  a  general  custom  as  to  charge  the  defendant  with 
notice  or  knowledge  from  whicii  consent  may  be  implied.  At 
the  time  of  the  accident  there  were  from  twenty-five  to  thirty 
men  employed  in  the  mine,  and  there  were  periods  when  there 
were  many  more.  There  were  only  five  employees  who, 
according  to  the  evidence  adduced  in  behalf  of  the  plaintiff, 
liad  used  the  skip  in  going  to  and  coming  from  the  mine. 
These  were  Watson,  the  master  mechanic ;  McCormick,  the 
mine  boss ;  Phillips,  the  blacksmith  ;  Whitford  and  Connolly, 
miners.  It  is  quite  apparent  that  the  duties  of  the  first  three 
of  these  employees  were  of  such  a  special  nature  as  to  necessi- 
tate frequent  trips  to  and  from  the  mine  during  working  hours, 
and  for  aught  that  appears  they  may  have  used  the  skip  with 
the  express  consent  or  at  the  direction  of  the  defendant's  super- 
intendent. The  evidence  upon  this  subject  almost  raises  the 
presumption  that  these  three  were  not  in  the  category  of 
ordinary  employees,  for  Phillips,  the  blacksmith,  testified  : 
"  When  I  say  that  I  used  to  take  the  time  of  the  men  as 
they  went  down  in  tlie  shaft,  I  mean  the  ladder  shaft.  I 
never  saw  any  men  going  down  the  skip  shaft  at  any  time 
when  they  went  down  to  their  w^ork."  It  will  thus  be  seen 
that  after  eliminating  Watson,  McCormick  and  Phillips,  whose 
special  duties  placed  them  in  a  class  by  themselves,  Whitford 
and  Connolly  are  the  only  employees  who  are  shown  to  have 
used  the  skip  in  riding  to  and  from  the  mine.  In  that  con- 
nection Whitford  made  an  extremely  significant  admission 
when  he  said :    "  I  do  remember  one  occasion  when  I  was 
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going  down  into  the  Dickson  mine  in  the  skip.  I  saw  Mr. 
McCormiek  and  he  told  nie  I  must  not  go  down  there.  He 
told  me  it  was  against  the  rule  to  go  down  in  the  skip." 

In  the  consideration  of  the  question  now  under  discussion 
we  have  not  adverted  to  the  evidence  tending  to  show  that 
the  defendant  had  ported  notices  warning  its  employees  against 
the  use  of  the  ^kip,  for  as  to  that  there  was  room  for  conflict- 
ing inferences  from  which  a  jury  might  have  concluded  either 
that  the  notices  were  not  as  explicit  as  they  should  have  been, 
or  were  not  so  placed  upon  the  premises  as  to  clearly  indicate 
the  skip  as  one  of  the  appliances  with  reference  to  which 
warning  was  intended  to  he  given.  After  eliminating  all 
evidence  of  that  charactei*,  and  taking  the  plaintiff's  case  in 
its  strongest  possible  aspect,  we  think  it  would  be  going  too 
far  to  hold  tliat  there  was  evidence  upon  which  a  jury  should 
have  been  permitted  to  find  that  tliere  had  been  such  a  general 
use  of  the  skip  by  the  defendant's  employees  for  the  purpose 
of  riding  to  and  from  the  mine  as  to  charge  the  defendant 
with  notice,  and  thus  fasten  upon  it  a  legal  liability  for  a 
faihire  to  provide  such  safeguards  as  might  have  been  deemed 
necessary,  if  the  skip  had  been  generally  used  for  passenger 
service  with  the  defendant's  knowledge  or  consent.  We, 
therefore,  think  it  was  error  to  send  the  case  to  the  jury,  and 
that  the  plaintiff  should  have  been  nonsuited. 

There  is,  however,  another  angle  from  which  this  case  may 
be  looked  at,  but  the  result  is  equally  fatal  to  the  plaintiff. 
If  we  assume  for  the  purposes  of  this  discussion  that  the 
plaintiff  w^as  rightfully  in  the  mine  in  the  performance  of 
some  duty  delegated  to  him  by  the  master,  and  that  the  skip 
was  an  appliance  which  was  generally  used  by  the  workmen 
in  going  to  and  returning  from  the  bottom  of  the  shaft,  so 
that  the  plaintiff  might  properly  have  concluded  that  he  was 
also  entitled  to  use  it  for  the  same  purpose,  the  question  which 
first  presents  itself  is  whether  the  defendant  was  guilty  of 
negligence ;  in  other  woi-ds,  whether  it  omitted  to  perform  any 
duty  in  this  behalf  imposed  upon  it  by  law.  The  only  negli- 
gence attributed  to  the  defendant  by  the  complaint  is,  that  it 
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negligently  and  carelessly  allowed  the  ore  chute  in  question  to 
be  improperly,  negligently  and  dangerously  suspended  in  such 
a  manner  above  the  track  over  wliich  said  skip  passed  as  to 
be  dangerous  to  the  life  and  limb  of  persons  traversing 
through  said  shaft  in  said  skip.  According  to  the  evidence 
the  skip  and  chute  had  both  been  used  for  eighteen  years 
without  accident  until  the  plaintiff  was  injured.  There  is  not 
a  word  of  testimony  in  the  record  which  tends  to  show  that 
the  chute  astconstructed  was  an  improper  or  unsafe  appliance. 
On  the  contrary,  it  appears  that  it  would  not  have  answered 
the  purpose  for  which  it  was  designed  if  the  opening  therein 
for  the  passage  of  the  skip  had  been  larger  than  it  actually 
was.  It  was  intended  to  fit  so  closely  that  when  the  skip  was 
being  loaded  at  the  chnte  there  could  be  no  danger  of  dropping 
ore  into  the  mine  below.  The  plaintiff's  proof,  therefore, 
does  not  support  the  allegation  of  his  complaint,  and  the  rec- 
ord seems  to  indicate  that  the  jury  found  the  defendant 
guilty  of  negligence  because  it  failed  to  warn  the  plaintiff  of 
the  danger  in  the  use  of  the  skip.  Thus  it  appears  that  the 
cause  of  action  alleged  was  not  proved,  and  that  which  was 
proved  w^as  not  alleged.  In  this  respect  the  case  at  bar 
resembles  the  case  oi  Dohhins  v.  Brown  (119  IS".  Y.  189), 
where  it  was  held  that  the  mere  breaking  of  an  appliance 
which  was  not  proven  to  be  defective  in  plan  or  structure 
did  not  justify  an  inference  of  negligence  where  the  only 
charge  in  the  complaint  was  that  the  machinery,  appliances 
and  apparatus  used  by  the  defendants  in  their  work  for  com- 
munication between  the  surface  of  the  earth  and  the  bottom 
of  the  shaft  were  unsafe,  defective  and  insecure. 

But,  aside  from  all  this,  the  evidence  tended  to  show  that 
both  the  skip  and  the  chute  were  well  adapted  to  the  pur- 
poses for  which  they  were  primarily  intended  to  be  used. 
There  was  nothing  inherently  dangerous  in  the  plan  or  method 
of  their  construction.  Neither  of  them  were  shown  to  have 
been  out  of  repair.  It  may  well  be  that  both  might  have 
been  improved  upon,  but  this  is  not  the  test  of  the  defend- 
ant's dntv  or  liabilitv.     A  master  is  not  bound  to  furnish  the 
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best  known  appliances  for  the  work  in  which  his  servant  is 
employed,  but  only  such  as  are  reasonably  fit  and  safe.  He 
satisfies  the  requirements  of  the  law  if  in  the  selection  of 
machinery  and  appliances  he  uses  tliat  degree  of  care  which  a 
man  of  ordinary  prudence  would  employ,  having  regard  to 
his  own  safety  if  selecting  them  for  his  individual  use. 
(Rickey  v.  Taafe,  105  N.  Y.  26 ;  Stririffhamy,  Hilton,  111  id. 
188 ;  Barley  v.  Buffalo  C.  M.  Co,,  142  id.  31.)  The  applica- 
tion  of  this  general  rule  to  the  case  at  bar  is  most  obvious. 
Even  if  the  evidence  could  be  regarded  as  sufficient  to  charge 
the  defendant  with  knowledge  that  the  skip  was  generally 
used  by  its  employees  for  the  purpose  of  riding  to  and  from 
the  bottom  of  the  shaft,  it  cannot  be  said  that  the  defendant, 
in  the  exercise  of  reasonable  care  and  prudence,  was  bound  to 
anticipate  that  an  employee  using  it  for  that  purpose  would 
permit  any  part  of  his  person  to  project  beyond  the  sides  of 
the  skip.  On  the  contrary,  the  size  and  structure  of  the  skip, 
the  primary  purpose  for  which  it  was  used,  and  the  general 
character  of  the  shaft  in  which  it  was  operated,  may  well  have 
led  the  defendant  to  assume  that  any  employee  who  sliould 
venture  to  ride  iti  it  would  realize  that  he  could  only  be  safe 
by  keeping  his  whole  person  within  it.  This  appeals  to  us  as 
the  reasonable  and  rational  view  of  the  case,  and  to  overcome 
it  we  must  liave  something  more  than  mere  surmise  or 
speculation. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Grayj  Vann,  Willard  Bartlett  and 
Chase,  JJ.,  concur  ;  Hiscock,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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In  the  Matter  of  the  Application  of  William  L.  Shebril*^ 
et  al.,  Appellants,  for  a  Writ  of  Mandamus  against  John 
F.  O'Brien,  Secretary  of  State,  Respondent. 

In  the  Matter  of  the  Application  of  Walter  Pendleton, 
Appellant,  for  a  Writ  of  Mandamus  against  John  F. 
O'Brien,  Secretary  of  State,  Respondent. 

In  the  Matter  of  the  Application  of  George  E.  Payne  et  al.. 
Appellants,  for  a  Writ  of  Mandamus  against  John  F, 
O'Brien,  Secretary  of  State,  Respondent. 

1.  Legislative  Apportionment — Jurisdiction  op  Supreme  Court. 
The  Supreme  Court  has  express  jurisdiction  to  determine  whether  or  not 
an  act  of  apportionment  is  in  conflict  with  the  limitations  fixed  by  the 
Constitution,  and,  if  such  conflict  is  found  to  exist,  to  declare  the  act 
void.    (Const.  1894,  art.  Ill,  §  5.) 

2.  Review  by  Court  op  Appeals.  While  the  Constitution  does  not 
expressly  confer  jurisdiction  upon  the  Court  of  Appeals  to  review  an  act 
of  apportionment,  that  court  has  such  power  by  virtue  of  its  general 
jurisdiction  to  review  actual  determinations  of  the  Appellate  Division, 
(Const,  art.  VI,  §  9;  Code  Civ.  Pro.  §§  190, 191.)  Upon  such  an  appeal 
the  questions  reviewable  are: 

(1)  Whetlier  the  legislature  has  violated  a  mandatory  provision  of  the 
Constitution. 

(2)  Whether  an  act  of  apportionment,  in  those  matters  as  to  which  under 
the  Constitution  there  is  necessarily  vested  in  the  legislature  some  discre- 
tion, tninscends  all  reasonable  exercise  of  discretion  and  palpably  violates 
the  plain  intent  of  the  Constitution  in  disregard  of  its  spirit  and  the  pur- 
pose for  which  its  express  limitations  were  enacted. 

3.  Powers  and  Limitations  op  the  Legislature.  Although  an  act 
of  the  legislature  is  the  voice  of  the  people  speaking  through  their  repre- 
sentatives, the  authority  of  the  representatives  in  relation  to  an  apportion- 
ment is  a  delegated  authority  wholly  derived  from  and  dependent  upon 
the  Constitution;  no  general  power  is  vested  in  the  legislature  to  change 
or  modify  the  number  of  its  members  or  the  districts  from  which  they  are 
to  be  elected;  the  provisions  of  the  Constitution  constitute  the  full  author- 
ity of  the  legislature;  an  examination  of  the  Constitutions  of  the  State 
from  the  first,  adopted  in  1777,  to  the  last,  adopted  in  1894,  together  with 
the  proceedings  of  the  constitutional  convention  of  1894,  sliows  an  inten- 
tional and  gradual  withdrawal  from  the  legislature  of  discretionary  power 
and  a  continued  adding  of  limitations  upon  its  power  in  the  matter  of 
apportionment,  so  that  only  the  minimum  of  discretion,  necessary  to  pre- 
serve county  and  other  lines  and  to  give  reasonable  consideration  to  the 
other  provisions  of  the  Constitution,  is  left  to  the  legislature. 
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4.  Limit  op  Legislative  Discretion.  The  limit  of  legislative  discre- 
tion in  the  division  of  tlie  state  into  senatorial  districts  is  to  make  as  close 
an  approximation  to  equality  in  the  number  of  in  habitants  as  is  reasonably 
possible.     (Const,  art.  Ill,  §  4.) 

5.  Apportionment  op  Second  Senatorial  District  Invalid.  The 
formation  of  the  second  senatorial  district  by  the  joinder  of  Richmond  and 
Queens  counties  viohites  the  Constitution.  Although  by  the  uniform  and 
consistent  action  of  the  various  constitutional  conventions  Richmond 
county  is  an  exception  to  the  constitutional  provision  that  senatorial  dis- 
tricts must  be  formed  from  contiguous  territory,  the  joinder  of  said  county 
to  the  county  of  Queens  to  constitute  the  second  senatorial  district  vio- 
lates the  Constitution  beciiuse  the  population  of  Queens  county  under  the 
census  of  1905  being  far  in  excess  of  the  ratio  for  apportioning  senators 
requires  that  Queens  county  should  constitute  a  separate  senatorial  district. 

6.  Apportionment  op  Thirteenth  Senatorial  District  Invalid. 
The  thirteenth  senatorial  district  laid  out  in  the  borough  of  Manhattan  in 
the  city  of  New  York  violates  the  constitutional  provision  that  senatorial 
districts  shall  be  as  compact  in  form  as  practicable. 

7.  Apportionment  Act  AVholly  Invalid.  The  violation  of  the  con- 
stitutional provisions  in  the  formation  of  the  second  and  thirteenth  sena- 
torial districts  so  affects  the  entire  Apportionment  Act  (L.  1908,  ch.  431) 
as  to  render  it  wholh*  unconstitutional  and  void. 

8.  Validity  op  Acts  op  Legislature,  Elected  under  Apportion- 
ment Act.  Notwithstanding  the  invalidity  of  the  Apportionment  Act  the 
legislature  elected  by  the  people  at  the  last  general  election  is  a  de  facto 
body  and  its  acts  are  in  all  respects  valid.  Asn,  de  facto  body  each  house 
has,  under  the  Constitution,  not  only  the  exclusive  power  but  the  exclusive 
right  to  judge  of  the  title  of  any  of  its  members  to  a  seat  therein.  Who- 
ever either  house  receives  as  its  legally  elected  member  and  entitled  to  a 
seat,  becomes  thereby  a  de  jure  member  of  that  house;  so  that  each  mem- 
ber thereof,  so  long  as  the  particular  house  to  which  he  has  been  elected 
does  not  oust  him,  is  not  only  a  de  facto  but  a  de  jure  officer,  entitled  to 
all  the  privileges  and  emoluments  of  his  office,  and  his  title  thereto  can- 
not be  challenged  before  any  tribunal  except  the  house  itself. 

9.  Next  Election  Must  Be  Held  under  New  Act  or  under  Con- 
stitutional Apportionment  op  1894.  While  the  courts  cannot  pass  on 
the  title  of  any  present  member  of  the  legislature,  they  can  control  the 
action  of  administrative  officers  in  the  conduct  of  the  next  election  that 
takes  place.  If  the  present  legislature  should  pass  a  new  apportionment 
act  in  compliance  with  the  Constitution,  the  next  general  election  at  which 
members  of  either  house  are  elected  will  be  held  under  the  new  statute. 
If  the  legislature  fails  to  discharge  this  duty  then  the  election  must  be 
held  in  accordance  with  the  apportionment  of  the  Constitution  of  1894. 

Matter  of  SJterrill  v.  O'Brien,  114  App,  Div.  890,  reversed. 
Matter  of  Pendleton  Y.  O'Brien,  114  App.  Div.  890,  reversed. 
Matter  of  Payne  v.  O'Brien,  114  App.  Div.  890,  reversed. 

Argued  January  28,  1907;  decided  April  3,  1907.) 
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Appeal  in  each  of  the  abovo-entitled  proceedings  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  entered  September  12,  1906,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  for  a 
peremptory  writ  of  mandamus  directing  the  secretary  of  state 
to  transmit  to  the  county  clerk  of  each  county,  and  to  the 
board  of  elections  of  the  city  of  New  York,  election  notices 
as  provided  by  section  5  of  the  Election  Law,  and  that  he 
embrace  in  said  election  notices  the  number  of  senators  and 
members  of  assembly  to  be  voted  for  at  the  election  to  be 
held  on  November  6,  1906,  required  and  allowed  to  be  voted 
for  under  the  apportionment  contained  in  the  Constitution  of 
this  state,  and  not  according  to  the  apportionment  contained 
in  chapter  431  of  the  Laws  of  1006. 

An  appeal  from  oi'ders  of  the  same  date  in  each  of  the 
above-entitled  proceedings  was  argued  in  this  court  on  Sep- 
tember 28,  1906,  and  the  appeals  were  dismissed  October  1st, 
1906.  {Matter  of  Sherrill  v.  O'Brien,  186  N.  Y.  1.)  The 
relators  thereafter  applied  to  the  Appellate  Division  and 
obtained  a  modification  of  the  order  mmcpro  tunc  in  eacli  of 
the  proceedings  so  as  to  read  "  That  the  order  appealed  from 
be  and  hereby  is  affirmed  and  the  writ  refused  on  a  question 
of  law  only,"  and  from  tlie  order  as  so  amended  in  each  case 
a  new  appeal  has  been  taken  to  this  court. 

By  chapter  431  of  the  Laws  of  1906  the  legislature 
divided  the  state  into  fifty-one  senate  districts  and  also  pro- 
vided the  number  of  assemblymen  to  be  elected  in  each 
county.  Prior  to  the  passage  of  that  act  an  enumeration  of 
the  inhabitants  of  the  state  had  been  taken  as  provided  by 
the  Constitution  of  1894.  The  following  is  a  statement  of 
the  senatorial  districts  as  provided  by  said  act  with  the  name 
of  the  county  or  counties  from  which  each  is  formed,  and  the 
number  of  inhabitants,  excluding  aliens  therein  : 

District  No.  1. 

Suffolk 75,634 

Nassau. . .    61,541 

137,175 
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District  No.  2. 

Queens 179,746 

Eichmond 66,441 

246,187 

Districts  Nos.  3  to  10. 

Kings 1,178,782 

Average  population  to  a  district 147,347 

Districts  Nos.  11  to  22. 

New  York . . . ! 1,800,292 

Average  population  to  a  district 150,024 

District  No.  23. 

Westchester 202,650        202,650 

District  No.  24. 

Orange 101,644 

Eockland 41,240 

142,884 

District  No.  25. 

Columbia 41,268 

Dutchess 77,864 

Putnam 13,083 

132,215 

District  No.  26. 

Greene 30,317 

Ulster 83,302 

113,619 

District  No.  27. 

Delaware... 46,013 

Sullivan 33,592 

Chenango 36,253 

115,858 

District  No.  28. 

Albany : 163,983        163,983 

District  No.  29. 

Rensselaer 118,732        118,732 

District  No.  30. 

Washington 45,560 

Essex 31,161 

Clinton 45,618 

122,339 


1907.]  Matter  of  Shbrkill  v.  0*Brikn.  189 

N.  Y.  Rep.]  Stetement  of  case. 

District  No.  31. 

Saratoga 60,543 


Schenectady 64,817 

District  No.  32. 

Warren 31,107 

Fulton  40,656 

Hamilton 4,729 

Montgomery 46,650 

District  No.  33. 

Herkimer 51,040 

Otsego 47,664 

Schoharie 24,936 


District  No.  36. 
Oneida 

District  No.  37. 

Oswego 

Madison 


District  No.  38. 

Onondaga. . .. 
District  No.  39. 

Cortland 

Broome 

Tioga , 


District  No.  34. 

St.  Lawrence 84,866 

Franklin 42,930 

District  No.  35. 

Jefferson  74,680 

Lewis 26,016 


125,360 


123,142 


123,640 


127,796 


131,393 

100,696 
131,393 

68,847 
39,052 

107,899 

169,732 

169,732 

28,912 
69,981 
26,596 

IQiniHO 
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District  No.  40. 

Chemung 50,584 

Schnjler 14,921 

Tompkins 33,350 

98,856 

District  No.  41. 

Cayuga 63,018 

Seneca 24,751 

Yates 19,086 

106,855 

District  No.  42. 
Wayne 47,022 

Ontario - 50,695 

97,717 

District  No.  43. 

Steuben 80,638 

Allegany .  42,224 

122,862 

District  No.  44. 

Genesee 34,282 

Wyoming 30,775 

Livingston   34,943 

100,000 

Districts  No.  45  and  40. 

Monroe 225,609        225,609 

Average  population  to  a  district 112,804 

District  No.  47. 

Niagara   77,250 

Orleans 30,078 

107,328 

Districts  Nos.  48,  49  and  50. 

Erie 438,577 

Average  population  to  a  district 146,192 

District  No.  51. 

Chautauqua 91,923 

Cattaraugus 63,399 

155,322 
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The  following  is  a  diagram  of  the  county  of  New  York 
showing  the  island  of  Manhattan  from  Thirty-third  street 
southerly,  including  its  division  into  senate  districts: 
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Further  facts  will  be  fonnd  in  the  opinion. 

Eugene  Lamh  Richards^  Jr,^  and  William  Allaire  ShorU 
for  Walter  Pendleton,  appellant.  Counties  united  in  a  senate 
district  must  be  contiguous.  (Const,  of  N.  Y.  art.  3,  §  4 ; 
People  ex  rel.  Carter  v.  liice^  135  N.  Y.  473  ;  People  v.  Oar- 
lock, 198  111.  150;  People  v,  Thompson,  155  111.  451.)  The 
counties  of  Queens  and  Richmond  are  not  contiguous.  {Bent 
V.  Gammer,  17  Misc.  Rep.  570 ;  IloiightaUng  v.  Groesbeck, 
61  N.  Y.  673 ;  Matter  of  Ward,  52  N.  Y.  397 ;  HaUton,  Co. 
V.  Campbell,  89  Va.  396 ;  Josh  v.  Josh,  5  C.  B.  [N.  S.]  465 ; 
Ackers  v.  TJ.  C.  <&  R,  Co,,  43  K  J.  L.  112;  McCulloughY. 
hnpt  Co.,  48  N.  J.  Eq.  187 ;  South  Orange  \\  Wittingham, 
58  N.  J.  L.  655  ;  State  v.  Downs,  59  N.  II.  321 ;  PevereUy  v. 
People,  3  Park.  Cr.  Rep.  70  ;  Yard  v.  O.  B.  Assn,,  42  N.J. 
Eq.  306.)  The  court  below  was  in  error  as  to  the  effect  of 
practical  coirstruction  on  the  status  of  Richmond  county. 
{Iloughtaling  v.  Groesheck,  51  IST.  Y.  672 ;  //.  S,  cfe  P.  Co.y. 
Campbell,  89  Va.  396 ;  Supervisors  v.  Blacker,  92  Mich.  638 ; 
People  V.  Albertson,  55  N.  Y.  50  ;  People  v.  Allen,  42  N.  Y. 
404 ;  McPherson  v.  Blacker,  146  U.  S.  1 ;  Fairbank  v.  IL  S., 
181  U.  S.  308 ;  Martin  v.  Ihmter,  1  Wheat.  328 ;  U.  S.  v. 
Dickson,  15  Pet.  141 ;  Stats  v.  Wrightson,  56  N.  J.  L.  208.) 
The  inequality  in  the  attempted  re-apportionment  is  so  gross 
as  to  constitute  aij  abuse  of  discretion.  {People  ex  rcL  Carter 
V.  Rice,  135  N.  Y.  473;  Baird  v.  Bd.  of  Sitprs.,  138 
N.  Y.  95.) 

Elon  R.  Brown  for  William  L.  Sherrill  et  al.,  appellants. 
The  Appellate  Division  in  sustaining  this  apportionment  has 
overlooked  the  manifest  intention  of  the  framcrs  of  the  Con- 
stitution to  adopt  new  and  stricter  rules  for  the  apportion- 
ment of  senate  districts ;  to  substitute  rules  for  legislative  dis- 
cretion. (Const,  of  N.  Y.  art.  3,  §  4 ;  Debates  of  Const.  Con  v. 
of  1894,  vol.  5,  p.  708.)  Tho  Supreme  Court  has  express 
power  to  review  an  apportionment  act.  (Coyst.  of  N.  Y.  art. 
3,  §  4  ;   People  ex  rel.  Carter  v.  Rice,  135  N.  Y.  484.)      The 
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example  of  approximate  exactness  in  the  numerical  apportion- 
ment of  1894  by  the  constitutional  convention  is  proof  of  the 
intention  of  the  convention  as  to  the  meaning  of  the  rules 
that  should  govern  future  apportionments.  (Record  of  Const. 
Conv.  of  1894,  vol.  5,  p.  713.)  The  provisions  of  the 
Constitution  have  been  grossly  violated  in  letter  and  in  spirit 
by  the  present  apportionment.  (Const,  of  N.  T.  art.  3,  §  4.) 
The  alleged  diflSculty  with  Richmond  county  by  reason  of  the 
^•'  contiguous  clause  "  is  a  subterfuge.  It  has  no  substance  and 
cannot  avail  to  produce  substantial  inequality.  (Const,  of 
N.  Y.  art.  3,  §  4.)  The  limitations  in  senate  representation 
from  counties  having  more  than  three  senators  have  no  appli- 
cation either  in  word  or  principle  to  Queens  and  Richmond  as 
parts  of  Greater  New  York.  (Report  of  Committee  on 
Apportionment,  vol.  5,  p.  708  ;  Address  to  the  People,  vol.  4, 
p.  1251,  sub.  9,  p.  1253.)  The  rule  that  "counties  *  *  * 
which  from  their  location  may  be  included  in  either  of  two 
districts,  shall  be  so  placed  as  to  make  said  districts  most  nearly 
equal  in  number  of  inhabitants,  excluding  aliens,"  has  been 
repeatedly  violated  in  the  apportionment  as  made.  (Const, 
of  N.  Y.  art.  3,  §  4  ;  People  ex  rel.  Carter  v.  Jiicey  135  N.  Y. 
484.)  The  legislature  has  violated  the  requirement  of  the 
Constitution  as  to  compactness  of  senate  districts.  (Const,  of 
N.  Y.  art.  3,  §  4.) 

Edward  B.  Whitney  and  Robert  Oi^r  Monroe  for  George 
E.  Payne  et  ah,  appellants.  The  apportionment  is  void  on 
account  of  its  violation  of  the  rights  of  Queens  county. 
(Const,  of  N.  Y.  art.  3,  §  4 ;  1  Story  on  Const.  407 ;  Cooley's 
Const.  Lim.  [7th  ed.]  603-606  ;  Fairhanh  v.  U.  S.,  181  U.  S. 
283 ;  Peojfle  v.  Allen,  42  N.  Y.  378.)  The  constitutional 
requirement  of  compactness  has  been  repeatedly  violated  by 
flagrant  gerrymandei-s.     (Const,  of  N.  Y.  art.  3,  §  4.) 

JulitLs  M.  Mayer,  James   G,  Orahain  and  Merton  E, 

Lewis  for  apportionment.     The  constitutional  requirements 

have  been  complied  with.     {Smith  v.  Suprs.,  148  N.  Y.  187 ; 

People  V.  Thompson  J  155  111.  451 ;  People  v.  Carlock^  198 
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111.  150.)  The  constitutional  provision  as  to  equality  in 
number  of  inhabitants  is  not  violated  by  chapter  431  of  the 
Laws  of  1906.  (/.  cfe  S,  Z.  li.  R.  Co.  v.  Eorst,  3  Otto,  300; 
E,  S.  M.  Co.  V.  Park,  14  Blatchf.  414 ;  Beardsley  v.  LitteU, 
14  Blatchf.  105 ;  Reed  v.  Smith,  42  Col.  251 ;  Prouty  v. 
Storm,  11  Kans.  261 ;  People  v.  Carlock,  198  III.  150 ;  People 
V.  Thompson,  155  111.  451 ;  Giddings  v.  Blacker,  92  Mich.  1 ; 
Houghton  County  v.  Blacker,  92  Mich.  638;  People  v. 
Broome,  20  N.  Y.  Supp.  470.)  The  constitutional  provision 
as  to  compactness  is  not  violated.  {People  v.  Thompson.  155 
111.  451 ;  Matter  of  Baird,  142  K  Y.  523 ;  People  v.  OaUter, 
149  111.  39.)  The  constitutional  provision  that  the  district 
shall  at  all  times  consist  of  contiguous  territory  has  been 
observed.  {People  ex  rel.  Williams  v.  Dayton,  55  N.  Y.  378 ; 
People  ex  rel.  Joyce  v.  Brundage,  78  N.  Y.  403 ;  Houglvton 
County  V.  Blacker,  92  Mich.  638.)  Unless  the  statute  is 
unconstitutional  beyond  any  doubt,  it  is  the  duty  of  the  court 
to  declare  it  constitutional.  {Parker  v.  State,  133  Ind.  178 ; 
State  V.  Campbell,  48  Ohio  St.  435 ;  People  ex  rel.  Kemm- 
ler  V.  Durston,  119  N.  Y.  169 ;  People  ex  rel.  Carter  v. 
Rice,  135  IS".  Y.  473 ;  Rose  v.  Goddard,  52  Barb.  533 ;  Ford 
V.  Cummings,  90  Hun,  481;  McGrath  v.  Grout,  69  App. 
Div.  315;  People  ex  rd.  SinUer  v.  Te7^ry,  108  K  Y.  1; 
Matter  of  N.  Y.  db  L.  I.  B.  Co.,  148  N.  Y.  551.) 

William  S.  Jackson,  Attorney-General  {George  P.  Decker 
of  counsel),  for  respondent.  If  the  apportionment  attacked 
is  not  in  accord  with  the  requirements  of  the  Constitution,  there 
are  no  consequences  which  should  deter  this  court  from  hold- 
ing it  invalid,  since  the  legislators,  elected  in  the  year  1906, 
would  remain  de  facto  officers.  {People  v.  Rumsey,  19  N.  Y. 
41 ;  Houghton  County  v.  Blacker,  92  Mich.  638 ;  Giddings  v. 
Blacker,  92  Mich.  1 ;  State  v.  Cunningham,  81  Wis.  440.) 
If  this  court  should  conclude  and  declare  the  apportionment 
of  1906  unconstitutional,  it  would  still  be  competent  for  the 
legislature  to  make  another,  and  its  power  and  duty  so  to  do 
would  continue  until  performed.    {People  ex  rel.  Carter  v. 
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liicey  135  N.  T.  473.)  An  obligation  rests  upon  this  court  to 
pass  upon  the  merits  of  the  controversy.  (Const,  of  N.  Y.  art. 
3,  §  5.) 

Chase,  J.  The  validity  of  the  so-called  Apportionment  Act 
of  1906  is  assailed,  and  it  is  claimed  that  some  of  its  provisions 
relating  to  the  division  of  the  state  into  senatorial  districts  are 
contrary  to  express  constitutional  provision,  and  that  other  pro- 
visions thereof  constitute  such  an  arbitrary  use  of  alleged  dis- 
cretionary power  as  to  be  vsrholly  invalid  and  void.  The  power 
of  this  court  to  review  the  questions  involved  in  the  relator's 
claim  should  be  firet  considered. 

In  the  United  States  the  general  power  and  authority  of  the 
judicial  department  of  the  Pederal  and  of  the  State  governments 
to   determine  the   constitutional   validity   of  legislative  acts 
applicable  to  and  involved  in  a  pending  controversy  is  not  now 
open  to  question.     It  is  also  expressly  provided  by  section  5 
of  article  3  of  our  State  Constitution  of  1894  that  an  appor- 
tionment by  the  Legislature  or  other  body  "  Shall  be  subject '  / 
to  review  by  .the  Supreme  Court,  at  the  suit  of  any  citizen,., 
under  such  reasonable  regulations  as  tlie  Legislature  may  pre-'l 
scribe ;  and  any  court  before  which  a  cause  may  be  pending 
involving  an  apportionment  shall  give  precedence  thereto  over 
all  other  causes  and  proceedings,  and  if  said  court  be  not  in  ses- 
sion it  shall  convene  promptly  for  the  disposition  of  the  same." 

This  constitutional  provision  is  new,  and  it  was  intended  to 
and  does  set  at  rest  any  further  claim  that  the  legislature  in 
passing  an  act  reapportioning  the  state  for  legislative  purposes 
is  so  far  exercising  a  political,  as  distinguished  from  a  legislative 
power,  that  its  action  cannot  be  reviewed  by  the  courts.  The 
jurisdiction  of  the  Supreme  Court  of  this  state  to  review  an 
apportionment  by  tlie  legislature  or  otlier  body  is  now  express, 
but  the  jurisdiction  to  review  such  an  act  of  apportionment  is 
not  expressly  given  by  Constitution  to  this  court.  The  juris- 
diction of  this  court  to  review  the  orders  appealed  from  is  the 
general  jurisdiction  of  the  court  to  review  actual  determina- 
tions made  by  the  Appellate  Division  of  the  Supreme  Court  of 
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orders  finally  determining  special  proceedings  (Constitution, 
art.  6,  sec.  9  ;  Code  Civ.  Pro.  sec.  190)  and  the  jurisdiction 
of  the  court  is  limited  to  the  review  of  questions  of  law. 
(Constitution,  art.  6,  sec.  9 ;  Code  Civ.  Pro.  sec.  191,  sub.  3.) 
The  determination  of  every  question  of  law  involved  in  the 
appeals  is  within  the  jurisdiction  of  this  court. 

In  the  opinion  of  Judge  Andrews  in  People  e-x  rel.  Carter 
V.  Rice  (135  N.  Y.  473,  521),  referring  to  the  jurisdiction  of 
this  court  in  determining  the  constitutionality  of  the  Appor- 
tionment Act  of  1892  (Laws  of  1892,  chap.  397)  he  said  :  "  I 
shall  not  undertake  to  show  that  the  question  presented  is  of 
judicial  cognizance.  That  it  is  a  judicial  question  cannot 
under  the  authorities  be  denied.  The  legislature  and  the 
courts  are  alike  bound  to  obey  the  Constitution,  and  if  the 
legislature  transgresses  the  fundamental  law  and  oversteps  in 
legislation  the  barriers  of  the  Constitution,  it  is  a  part  of  the 
liberties  of  the  people  tliat  the  judicial  department  shall  have 
and  exercise  the  power  of  protecting  the  Constitution  itself 
against  infringement.  The  power  of  the  courts  to  set  aside 
an  unconstitutional  apportionment  has  quite  recently  been 
asserted  and  exercised  by  the  courts  of  Wisconsin  and  Michi- 
gan. {State  ex  rel.  Baymer  v.  Cunningham^  51  N.  "W.  Hep. 
1133 ;  Giddings  v.  Blacker^  52  id.  944 ;  Supervisors  of 
Houghton  Coxmty  v.  Blacker^  Secretai'y  of  State^  id.  951.)  " 

Although  the  language  quoted  is  taken  from  a  dissenting 
opinion,  the  opinion  of  the  court  by  Judge  Peckham  does  not 
deny  the  power  of  the  court  to  review  an  act  of  apportion- 
ment, but  it  says  (page  501) :  **  We  think  that  the  courts  have 
no  power  in  such  case  to  review  the  exercise  of  a  discretion 
entrusted  to  the  legislature  by  the  Constitution  unless  it  is 
plainly  and  grossly  abused.  *  *  *  "VVe  do  not  intimate 
that  in  no  case  could  the  action  of  the  legislature  be  reviewed 
by  the  courts.  Cases  may  easily  be  imagined  where  the 
action  of  that  body  would  be  so  gross  a  violation  of  the  Con- 
stitution that  it  could  be  seen  that  it  had  been  entirely  lost 
sight  of  and  an  intentional  disregard  of  its  commands  both  in 
the  letter  and  in  the  spirit  had  been  indulged  in." 
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And  Judge  Gray  in  liis  concurring  opinion  in  the  same 
case  (page  510)  saj-s :  "  But  if  any  provision  of  tlie  funda- 
mental law  of  the  state  intended,  to  secure  the  equal  repre- 
,sentation  of  its  citizens  in  tlie  legislative  department  lias  been 
violated  by  the  act  in  question,  it  is  then  properly  the  duty 
of  the  judicial  department  of  power  to  declare  it  unconstitu- 
tional and,  therefore,  void.  Tlie  judiciary  has  a  duty  to  pro- 
nounce all  legislative  acts  null  wiiich  are  contrary  to  the 
manifest  tenor  of  the  Constitution  of  the  state." 

The  jurisdiction  of  this  court  was  again  considered  in 
Matter  of  the  Application  of  Baird  v.  Board  of  Super- 
msora  of  the  County  of  Kings  (138  X.  Y.  95),  which 
involved  the  division  of  the  county  of  Kings  into  assembly 
districts  as  provided  by  said  chapter  397  of  the  Laws  of  1S92, 
and  this  court  held  that  the 'division  that  had  been  made  was 
not  a  constitutional  division,  and  the  court,  among  other 
things,  said :  "The  proper  discharge  of  the  duty  of  division 
by  the  board  implies  considerable  discretion  in  the  formation 
of  the  various  districts.  The  discretion  exercised  must  be  an 
honest  and  a  fair  discretion  arising  out  of  the  circumstances 
of  the  case  and  reasonably  affecting  the  exercise  of  the  power 
of  equal  division." 

Since  the  Constitution  of  1894  the  case  of  Matter  of  Smith 
v.  Board  of  Supervisors,  St.  Zatvrenee  Co.  (148  N.  Y.  187) 
has  been  before  this  court,  and  it  was  said  that  "  Each  case 
must  be  decided  on  its  peculiar  facts,  and  the  courts  can  be 
relied  upon  at  all  times  to  enforce  the  Constitution  in  its 
letter  and  spirit." 

The  courts  have  jurisdiction  to  determine  whether  or  not 
an  act  of  apportionment  is  in  conflict  with  the  limitations 
lixed  by  the  Constitution,  and  if  such  conflict  is  found  to 
exist,  to  declare  the  act  void.  (American  &  English  Ency. 
of  Law  [2nd  ed.],  vol.  2,  page  485  and  caseg  cited.)  It  appears, 
therefore,  that  the  courts  can  review  legislative  action  in 
reapportioning  the  state  and  that  on  an  appeal  to  this  court 
jurisdiction  should  be  entertained. 

1,  Where  the  question  to  be  determined  on  the  appeal  is  as 
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to  whether  the  legislature  has  obeyed  a  mandatory  provision 
of  the  Constitntion,  in  which  case  a  question  of  law  is,  presented 
for  the  determination  of  this  court. 

2.  Where  by  the  Constitution  some  discretion  is  vested  in 
the  legislature  this  court  cannot  inquire  into  the  motives  of 
tlie  legislators  in  exercising  such  discretion  and  voting  for  a 
particular  plan  of  apportionment  and  it  cannot  inquire  into 
the  relative  merits  of  several  plans  to  choose  from  which 
requires  the  exercise  of  sonnd  judgment  and  judicial  discre- 
tion. But  if  the  legislature  under  the  assumption  of  an  exer- 
cise of  discretion  does  a  thing  which  is  a  mere  assumption  of 
arbitrary  power,  and  which,  in  view  of  the  provisions  of  the 
Constitution,  is  beyond  all  reasonable  controversy,  a  gross 
and  deliberate  violation  of  the  plain  intent  of  the  Constitu- 
tion and  a  disregard  of  its  spirit  and  the  purpose  for  which 
express  limitations  are  included  therein,  such  act  is  not  the 
exercise  of  discretion  but  a  reckless  disregard  of  that  discre- 
tion which  is  intended  by  the  Constitution.  Such  an  exercise 
of  arbitrary  power  is  not  by  authority  of  the  People.  It  is 
an  assumption,  and  when  it  is  claimed  that  an  act  is  thus  in 
violation  of  the  Constitution  a  question  of  law  is  presented 
for  the  determination  of  this  court. 

A  legislative  apportionment  act  cannot  stand  as  a  valid 
exercise  of  discretionary  power  by  the  legislature  when  it  is 
manifest  that  the  constitutional  provisions  have  been  disre- 
garded any  more  than  an  order  of  the  Appellate  Division  can 
create  a  question  of  fact  by  declaring  that  tlicre  is  one  when 
no  question  of  fact  exists.  (See  Matter  of  Totte7i,  179  N.  Y. 
112,  and  Penryhn  Slate  Co,  v.  Granville  Elec,  Light  cfe 
Power  Co,^  181  N.  Y.  80.)  Any  other  determination  by  the 
courts  might  result  in  the  constitutional  standards  being 
broken  down  and  wholly  disregarded. 

We  have  seen  that  an  apportionment  may  be  such  as  to 
require  that  the  act  be  declared  invalid  and  void  as  a  matter 
of  law.     Let  us  look  then  to  tlie  authority  of  the  legislature. 

The  People  are  vested  with  the  supreme  and  sovereign 
authority.     The  Constitution  is  the  voice  of  the  People  epeak- 
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ing  in  their  sovereign  capacity.     {Matter  of  N,  Y.  Elevated 
B.  E.  Co,,  70  K  Y.  327,  342.) 

An  act  of  the  legislature  is  the  voice  of  th^  People  speak- 
ing through  their  representatives.  The  authority  of  the 
representatives  in  the  legislature  is  a  delegated  authority  and 
it  is  wholly  derived  from  and  dependent  upon  the  Constitution. 

By  our  first  Constitution,  adopted  April  20,  1777,  it  is  pro- 
vided "  That  the  supreme  legislative  power  within  this  state, 
shall  be  vested  in  two  separate  and  distinct  bodies  of  men  ;  the 
one  to  be  called  the  Assembly  of  the  state  of  New  York ;  and 
the  other  to  be  called  the  Senate  of  the  state  of  New  York ; 
who,  together,  shall  form  the  legislature,   *   *   *."    (Section  2.) 

Our  Constitution,  adopted  November  6, 1894,  provides  that 
"  The  legislative  power  of  this  State  shall  be  vested  in  the 
Senate  and  Assembly."  (Article  III,  section  1.)  The  gen- 
eral legislative  power  is  absolute  and  unlimited  except  as 
restrained  by  Constitution,  {Bank  of  Chenango  v.  Brovm, 
26  N.  Y.  467;  People  ex  rel  McLean  v.  Flagg,  46  N.  Y. 
401.)  It  will  be  observed,  however,  that  no  general  power  is 
by  the  Constitution  vested  in  the  legislature,  to  change  or 
modify  the  number  of  its  members  or  the  districts  from 
which  they  are  to  be  elected.  The  Constitution  has  always 
included  special  provisions  relating  thereto  and  such  special 
provisions  constitute  the  full  authority  of  the  legislature.  It 
is  the  authority  of  the  legislature  over  itself  that  we  must 
examine  and  study  to  aid  in  determining  the  questions  before  us.      . 

By  the  Constitution  of  1777  it  was  provided  that  the  senate  n 
should  consist  of  twenty-four  freeholders.  Section  12  pro- 
vided "  That  the  election  of  senators  shall  be  after  this  man- 
ner :  That  so  much  of  this  state  as  is  now  parcelled  into 
counties,  be  divided  into  four  great  districts :  the  southern  dis- 
trict to  comprehend  *  *  *.  That  the  senators  shall  be 
elected  by  the  freeholders  of  the  said  districts,  qualified  as 
aforesaid,  in  the  proportions  following,  to  wit :  In  the  southern 
district,  nine.  *  *  *  And  be  it  ordained,  that  a  census 
shall  be  taken  as  soon  as  may  be  after  the  expiration  of  seven 
years  from  the  termination  of  the  present  war,  under  the  direc- 
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tion  of  the  legislature ;  and  if,  on  such  census,  it  shall  appear 
that  the  number  of  senators  is  not  justly  proportioned  to  the 
several  districts,  that  the  legislature  adjust  the  proportion,  as 
near  as  may  be,  to  the  number  of  freeholders,  qualified  as 

\  aforesaid,  in  each  district.  *  *  *  And  be  it  ordained,  thrt 
it  shall  be  in  the  power  of  the  future  legislatures  of  this  state, 
for  the  convenience  and  advantage  of  the  good  people  thereof, 
to  divide  the  same  into  such  further  and  other  counties  and 
districts,  as  shall  to  them  appear  necessary." 

In  the  section  of  the  Constitution  (Section  5)  relating  to 
assemblymen,  after  providing  for  the  census,  it  further  pro- 
vides:  "And  if  on  such  census  it  shall  appear,  that  the  nuni- 

\  '  ber  of  representatives  in  assembly  from  the  said  counties  is 
not  justly  proportioned  to  the  number  of  electors  in  the  said 

,   counties   respectively,   that   the    legislature   do    adjust   and 

I  apportion  the  same  by  that  rule." 

The  constitutional  amendments  of  1801  retained  directions 

I '  that  senators  and  assemblymen  should  be  apportioned  "  As 
nearly  as  may  be  according  to  the  number  of  electors,"  but 

;    no  further  general  limitations  were  placed  upon  the  legislative 

]  power  of  apportionment. 

By  the  Constitution  of  1821  the  state  was  divided  into  eight 
senate  districts.  It  was  therein  further  provided  (Article  I, 
section  6)  that  "An  enumeration  of  tlie  inhabitants  of  the 
state,  shall  be  taken,  under  the  direction  of  the  legislature,  in 
the  year  one  thousand  eight  hundred  and  twenty-five,  and  at 
the  end  of  every  ten  years  thereafter ;  and  the  said  districts 
shall  be  so  altered  by  the  legislature,  at  the  first  session  after 
the  return  of  every  enumeration,  that  each  senate  district  shall 
contain,  as  nearly  as  may  be,  an  equal  number  of  inhabitants, 
excluding  aliens,  paupers  and  persons  of  colour  not  taxed  ;  and 
shall  remain  unaltered,  until  the  return  of  another  enumera- 
tion, and  shall  at  all  times  consist  of  contiguous  territory  5 
and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district." 

By  the  Constitution  of  1846  the  state  was  divided  into 
thirty-two  senate  districts  to  correspond  with  the  number  of 
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senators  to  be  elected.  And  it  was  therein  further  provided 
(Art.  3,  sec.  4)  that  "  An  enumeration  of  the  inhabitants  of 
the  state  shall  be  taken,  under  the  direction  of  the  legislature, 
in  the  year  one  thousand  eight  hundred  and  fifty-five,  and  at 
the  end  of  every  ten  years  thereafter ;  and  the  said  districts 
shall  be  so  altered  by  the  legislature,  at  the  first  session  after 
the  return  of  every  enumeration,  that  each  senate  district  sliall 
contain,  as  nearly  as  may  be,  an  equal  number  of  inhabitant; , 
excluding  aliens,  and  persons  of  color  not  taxed ;  and  shall 
remain  unaltered  until  the  return  of  another  enumeration,  and 
shall  at  all  times  consist  of  contiguous  territory ;  and  no 
county  shall  be  divided  in  the  formation  of  a  senate  district, 
except  such  county  shall  be  equitably  entitled  to  two  or  more 
senators." 

The  Constitution  adopted  November  6,  1894,  divided  the 
state  into  fifty  districts  and  it  further  provided  by  article  3, 
section  4,  as  follows  : 

"An  enumeration  of  the  inhabitants  of  the  State  shall  be 
taken  under  the  direction  of  the  Secretary  of  State  during  the 
months  of  May  and  June,  in  the  year  one  thousand  nine  hui> 
dred  and  five,  and  in  the  same  months  every  tenth  year  there- 
after; and  the  said  districts  shall  be  so  altered. by  the  Legis- 
lature at  the  first  regular  session  after  the  return  of  every 
enumeration,  that  each  senate  district  shall  contain  as  nearly 
as  may  be  an  equal  number  of  inhabitants,  excluding  aliens, 
and  be  in  as  compact  form  as  practicable,  and  shall  remain 
unaltered  until  the  return  of  another  enumeration,  and  shall 
at  all  times,  consist  of  contiguous  territory,  and  no  county  shall 
be  divided  in  the  formation  of  a  senate  district  except  to 
make  two  or  more  senate  districts  wholly  in  such  county.  No 
town,  and  no  block  in  a  city  inclosed  by  streets  or  public 
ways,  shall  be  divided  in  tlio  formation  of  senate  districts; 
nor  shall  any  district  contain  a  greater  excess  in  population 
over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district. 
Counties,  towns  or  blocks  which,  from  their  location  mRv  be 
included  in  eitlier  of  two  districts,  shall  be  so  placed  as  to 
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make  said  districts  most  nearly  equal  in  number  of  inhabitants, 
excluding  aliens. 

"  No  county  shall  have  four  or  more  senators  unless  it  shall 
have  a  full  ratio  for  each  senator.  No  county  shall  have 
more  than  one-third  of  all  the  senators  ;  and  no  two  counties 
or  the  territory  thereof  as  now  organized,  which  are  adjoining 
counties,  or  which  are  sepamted  only  by  public  waters,  shall 
have  more  than  one-half  of  all  the  senators.    *    *    *." 

In  a  true  representative  government  every  person  should 
be  equally  represented  in  its  legislative  bodies.  Exact  repre- 
sentation requires  that  every  senator  and  every  assemblyma/i 
shall  represent  the  same  number  of  people.  The  maintenance 
of  county,  town  and  block  lines  and  other  practical  considera- 
tions, recognized  by  and  provided  for  in  tlie  Constitution, 
makes  mathematical  exactness  in  the  division  of  the  state  into 
senate  and  assembly  districts  impossible.  Because  of  the 
necessity  of  slight  variations  in  the  number  of  inhabitants  in 
districts  formed  in  accordance  with  the  directions  of  the  Con- 
stitution, it  has  always  provided  in  substance  for  a  division  as 
nearly  as  may  be  in  accordance  with  the  number  of  inhabitants. 
The  quotations  that  we  have  made  from  our  iirst  Constitution,- 
and  from  tlie  subsequent  amendments  therdto  and  changes 
therein,  show  that  equal  representation  in  proportion  to  popu- 
lation has  been  the  cardinal  and  underlying  principle  to  which 
it  has  always  pointed  in  directing  and  authorizing  the 
legislature  to  reapportion  the  state. 

The  direction  to  the  legislature  that  the  senators  be  appor- 
tioned "  as  near  as  may  be  to  the  number  of  freeholders  "  is 
the  only  limitation  on  the  power  of  apportionment  contained 
in  the  first  Constitution  and  the  amendment  of  1801.  The 
very  purpose  of  a  decennial  census  provided  for  in  the  several 
Constitutions  of  the  state  has  been  to  adjust  differences  in 
population  wliich  arise  from  changes  in  places  of  abode  or 
increase  in  the  number  of  inhabitants,  and  thus  from  time  to 
time  to  make  representation  in  the  legislature  more  nearly 
ideal. 

By  the  second  Constitution  of  1821  a  new  limitation  was 


\ 

1907.]  Matter  of  Sherrill  v.  O'Brien.  203 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Chase,  J. 

placed  upon  the  power  of  the  legislature  in  the  matter  of 
apportionment  by  which  it  is  provided  that  senatorial  districts 
"shall  at  all  times  consist  of  contiguous  territory."  Substan- 
tially the  same  limitations  were  included  in  the  third  Consti- 
tution of  1846.  Prior  to  the  constitutional  convention  of 
1894  much  controversy  had  arisen  in  the  state  about  the 
possibility  of  unfair  divisions  of  the  state  into  senate  and 
assembly  districts,  so  as  to  result  in  party  or  individual  advan- 
tage. The  apportionment  of  1879  (Laws  of  1879,  chap.  208) 
was  criticized ;  the  enumeration  of  the  inhabitants  provided 
for  in  1885  was  delayed  ;  and  the  apportionment  of  the  state  in 
1892  (Laws  jof  1892,  chapter  397),  which  was  carried  by  vote 
of  a  majority  of  the  legislature  representing  a  different  politi- 
cal party  than  the  majority  in  1879,  was  also  criticized,  and 
the  act  was  challengied  in  the  courts  as  not  being  in  accord- 
ance with  the  letter  and  spirit  of  the  Constitution.  At  least 
three  proceedings  were  commenced  which  had  for  their  pur- 
pose a  judicial  det^rmintltion  of  the  constitutionality  of  the 
act  of  1892.  The  decisions  in  the  General  Term  of  tlie 
Supreme  Court  in  such  proceedings  were  conflicting.  From 
•orders  in  each  of  the  proceedings  an  appeal  was  taken  to  this 
court  and  the  decisions  are  reported  under  the  title  of  People 
ex  rel.  Carter  v.  liiee  {8upra\  in  which  case  the  question 
before  the  court  was  summed  up  in  the  prevailing  opinion  in 
these  woVds,  "The  sole  question  now  is  whether  the  legis- 
lative discretion  has  been  so  far  abused  as  to  render  the  act 
liable  to  an  overthrow  by  the  courts."  The  conclusion  of  a 
maiority  of  the  court  was  that  the  "  Act  of  1892  successfully 
witlistands  all  assaults  upon  it  and  is  a  valid  and  effective 
law."  A  dissenting  opinion  by  Judge  Andrews  was  con- 
curred in  by  Judge  Finch.  Thereafter  and  before  the  con- 
stitutional convention  of  1894  another  proceeding  came  before 
this  court  {Matter  of  Baird  v.  Supervisors^  auprd)  and  it 
was  held  that  the  division  of  the  county  of  Kings  into  assem- 
bly districts  had  been  made  in  disregard  of  the  principles  of 
equal  representation  and  contrary  to  the  Constitution.  The 
decision  iu  the  Baird  case  was  an  exercise  of  jurisdiction  by 
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this  court  and  a  determination  that  the  constitutional  pro- 
visions in  regard  to  equality  of  representation  had  been  dis- 
obsyed,  although  section  5  of.  article  3  of  the  Constitution  at 
that  time,  as  amended  by  a  vote  of  the  people  Xovember  3, 
1874,  provided  for  a  division  of  the  "  respective  counties  into 
assembly  districts  each  of  which  districts  shall  consist  of 
convenient  and  contiguous  territory." 

In  LincoUi's  Constitutional  History  of  New  York  (Volume 
3,  page  135)  he  calls  attention  to  the  opening  address  of  the 
president  of  the  convention,  and  commenting  thereon  he  says: 
"The  subject  was  doubtless  given  this  precedence  both  on 
account  of  its  intrinsic  importance  and  also  because  of  the 
unsatisfactory  results  of  the  apportionment  of  1892  and  the 
evident  necessity  of  formulating  rules  which  would  prevent 
a  repetition  of  inequitable  apportionments  and  insure  pro- 
portionate representation  of  population  according  to  strict 
matliematical  computation  so  far  as  consistent  with  other 
rules  of  limitation  based  on  specified  territorial  divisions." 

Referring  again  to  the  apporfionment  of  1892  he  says  (page 
203) :  "  Like  many  other  events  which  have  been  noticed  in 
these  studies,  it  was  a  history-making  statute  and  was  the 
immediate  occasion  of  important  constitutional  changes." 

Again  he  says  (page  218):  "The  apportionment  of  1892 
was  frc(}uent]y  referred  to  in  the  course  of  the  debate.  Its 
inequalities  and  tiie  possibilities  nnder  the  existing  Constitu- 
tion, as  shown  by  a  decision  in  the  Carter  Case  (135  N.  Y. 
473),  were  considered  a  sufficient  reason  for  including  in  the 
Constitution  rules  which  would  make  impossible  a  repetition 
of  tliat  statute.'" 

Thovse  statements  are  fully  justified  by  a  perusal  of  the  pro- 
ceedings of  the  convention  relating  to  the  subject  of  appor- 
tionment, to  which  proceedings  we  can  look  when  judicially 
construhig  the  Constitution.  {People  ex  rcl.  Henderson  v. 
Su/H^rvi^ors  of  Weiitcht\^ttr  Co.^  147  X.  Y.  1 ;  Matter  of 
Kvtjnur,  14SN,  Y.  2UU 

This  court,  in  MatU  rot  Sauth  v.  Board  of  Supei^isors^  St. 
LiUcntHY  Co.  (^148  N.  \'.  187\  said :   "The  evil  sought  to  be 
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remedied  by  the  new  Constitution  was  to  prevent  those  gross 
discrepancies  in  apportionment  and  representation  that  liad 
long  been  a  public  scandal  and  a  reproach  to  the  good  name 
of  the  state."  With  that  end  in  view,  the  Constitution  of 
1894  includes  the  following  mandatory  provisions  in  regard 
to  senate  districts : 

1.  Shall  at  all  times  consist  of  contiguous  territory.  m 

2.  No  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county. 

3.  No  town  and  no  block  in  a  city  inclosed  by  streets  or  pub- 
lic ways  shall  be  divided  in  the  formation  of  senate  districts. 

4.  Nor  sliall  any  district  contain  a  greater  excess  in  popu-  f  * 
lation  over  an  adjoining  district  in  the  same  county  than  tlie 
population  of  a  town  or  block  therein  adjoining  such  district. 

5.  No  county  shall  have  four  or  more  senators  unless  it 
shall  have  full  ratio  for  each  senator. 

6.  No  county  shall  have  more  than  one-third  of  all  the 
senatore. 

7.  No  two  counties  or  the  territory  thereof  as  now  organ- 
ized, which  are  adjoining  counties  or  which  are  separated 
only  by  public  waters,  shall  have  more  than  one-half  of  all  the 
senators. 

In  addition  to  these  mandatory  provisions  it  directs : 

1.  Each  senate  district  shall  contain,  as  nearly  as  may  be,' 
an  equaZ  nuiriber  of  inhabitants,  excluding  aliens. 

2.  Be  in  as  compact  form  as  practicable. 

3.  Counties,  towns  or  blocks  which,  from  their  location, 
may  be  included  in  either  of  two  districts,  shall  be  so  placed 
as  to  make  said  districts  most  nearly  equal  in  number  of 
inhabitants,  excluding  aliens.  {Matter  of  Smith  v.  Board  of 
Supervisors^  St.  Lawrence  Co,^  148  N.  Y.  187,  193.) 

In  view  of  these  limitations  this  court,  in  In  re  Smith  v. 
Board  of  Supervisors  {supra\  said  :  "  We  feel  assured  that 
the  People  of  the  state  can  never  again  be  subjected  to  those 
inequalities  of  apportionment  and  representation  which  gave 
rise  to  some  of  the  present  constitutional  provisions  so  long  as 
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the  maximum  excess  in  the  population  of  the  district  is  limited 
by  mandatory  provision  to  the  population  of  a  town  adjoining 
such  assembly  district  and  the  discretion  exercised  within  that 
narrow  limit  is  subject  to  the  supervision  of  .the  courts." 
These  words  were  used  with  reference  to  a  division  of  counties 
into  assembly  districts. 

Can  it  be  doubted  that  in  view  of  the  history  of  constitu- 
tional changes  in  regard  to  legislative  apportionment  which 
shows  a  gradual  withdrawal  from  the  legislature  of  discretionary 
power  and  a  continued  adding  of  limitations  upon  their  power 
relating  thereto,  and  in  view  of  the  clear  intention  of  tlie  con- 
stitutional convention  of  1894:  and  of  the  People  in  adopting 
the  Constitution  that  this  court  should  now  hold  that  the  mini- 
mum of  discretion  necessary  to  preserve  county  and  other  lines 
and  to  give  reasonable  consideration  to  the  other  provisions  of 
the  Constitution,  is  left  to  the  legislature  ? 

As  the  discretion  of  the  legislature  relating  to  the  relative 
number  of  inhabitants  in  senate  districts  arises  from  necessity 
it  should  cease  where  the  necessity  for  discretion  ends.  In 
the  section  of  the  Constitution  relating  to  assemblymen  (Arti- 
cle 3,  section  5)  it  is  provided  that  in  any  county  entitled  to 
more  than  one  member  of  assembly  the  board  of  supervisors 
and  in  any  city  embracing  an  entire  county  and  having  no 
board  of  supervisors,  the  common  council,  shall  "  Divide  such 
counties  into  assembly  districts  as  nearly  equal  in  number  of 
inhabitants,  excluding  aliens,  as  may  be,  of  convenient  and 
contiguous  territory  in  as  compact  form  as  practicable." 

TheVord  " convenient"  is  omitted  in  directing  the  legisla- 
ture in  regard  to  a  division  of  the  state  into  senate  districts. 
We  must  assume  that  it  was  intentionally  omitted.  {Roosevelt 
V.  Godard,    52  Barb.  533.) 

Every  provision  of  the  Constitution  which  allows  any  dis- 
cretion by  the  legislature  in  apportionment  must  to  some 
extent  be  affected  and  controlled  by  every  other  provision  of 
the  Constitution,  but  in  the  division  of  the  state  into  senate 
districts  matters  of  mere  convenience  and  individual  taste  are 
not  subjects  for  consideration. 
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While  we  recognize  the  binding  force  of  the  Carter  case 
as  applied  to  the  facts  then  before  the  court,  and  in  the  con- 
struction of  the  Constitution  as  it  then  existed,  we  are  of  the 
opinion  that  the  Constitution  as  it  now  exists  should  be  con- 
strued so  as  to  require  that  the  legislature  in  dividing  the 
state  into  senate  districts  make  as  close  an  approximation  to 
exactness  in  number  of  inhabitants  as  reasonably  possible  in 
view  of  the  other  constitutional  provisions,  and  that  such 
approximation  is  the  limit  of  legislative  discretion. 

In  construing  the  language  of  the  Constitution  as  in  con- 
struing the  language  of  a  statute,  the  courts  should  look  for 
the  intention  of  the  People  and  give  to  the  language  used  its 
ordinary  meaning.     Tlio  ordinary  and  plain  meaning  of  the*  ^ 
words  "  contiguous  territory  "  is  not  territory  near  by,  in  the   ■ 
neighborhood  or  locality  of,  but  territory  touching,  adjoining 
and  connected,  as  distinguished  from  territory  separated  by  * 
other  territory. 

Richmond  county  is  not  contiguous  to  Queens  county  within 
the  meaning  of  contiguous  as  thus  detined.  Although  Kich- 
mond  county  by  its  statutory  boundaries  adjoins  the  county 
of  Kings,  the  latter  county  by  its  statutory  boundaries  inter- 
venes between  the  county  of  Kichmond  and  the  county  of 
Queens.  Eichmond  county,  never  having  had  a  population 
sufBcient  to  entitle  it  to  a  senator,  has  by  reason  of  its  insular 
situation  been  peculiarly  situated.  The  People,  by  Constitu- 
tion and  by  acts  of  the  legislature,  have  treated  it  as  an 
exception  to  the  mandatory  provision  of  the  Constitution  in 
regard  to  contiguity,  and  because  it  has  been  necessary  it  has 
been  joined  in  senate  districts  with  counties  whose  actual  and 
statutory  boundaries  do  not  touch  or  adjoin  it. 

The  mandatory  provision  in  regard  to  contiguity  of  terri- 
tory comprising  a  senate  district  has  been  in  tlie  Constitution 
since  1821.  By  the  Constitution  of  1846  tlie  county  of  Eich- 
mond was  joined  with  the  counties  of  SuflFolk  and  Queens  to 
constitute  the  first  senate  district.  By  chapter  339  -of  the 
Laws  of  1857,  by  which  the  senate  districts  of  the  state  were 
changed  by  the  legislature,  said  counties  were  joined  to  con- 
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stitiite  the  first  senate  district.  By  chapter  805  of  the  Laws 
of  1866  the  legislature  again  joined  these  counties  to  make 
the  first  senate  district.  Although  in  1879  Richmond  county 
was  joined  with  a  part  of  the  county  of  New  York  and  in 
1892  with  a  part  of  tlie  county  of  Kings,  the  Constitution  of 
1894  joined  the  counties  of  Richmond  and  Suffolk  to  make 
the  first  senate  district.  By  reason  of  a  new  constitutional 
provision  the  county  of  Richmond  cannot  now  be  joined  to  a 
part  of  either  New  York  or  Kings  counties  to  make  a  senate 
district.  In  view  of  the  construction  placed  on  the  Constitu- 
tion by  constitutional  and  legislative  provisions,  it  should  be 
lield  that  the  county  of  Richmond  is  exempt  from  the  consti- 
tutional provision  requiring  that  senate  districts  be  composed 
of  contiguous  territory.  The  exception,  however,  should  not 
be  made  more  general  than  is  required  from  the  constitutional 
and  legislative  precedents.  It  nowhere  appears  by  the  Con- 
stitution of  1846  or  1894  that  it  was  intended  that  the  county 
of  Richmond  should  be  so  generally  exempt  from  its  provi- 
sion in  regard  to  contiguity  of  territory  that  it  could  be  by 
statute  joined  with  any  of  the  other  counties  of  the  state  to 
make  a  senate  district.  The  absurdity  of  joining  Richmond 
county  with  some  of  the  interior  counties  of  the  state  to  make 
a  senate  district  is  apparent  upon  a  mere  suggestion  of  such 
possibility.  It  should  not  be  joined  with  a  county  other 
than  one  like  itself  bounded  on  the  Atlantic  ocean  or  with  a 
county  bounded  on  the  Hudson  river  which  is  sufficiently 
near  to  Richmond  county  so  that  a  senate  district  so  formed 
would  be  as  far  as  possible  within  the  letter  and  spirit  of  the 
constitutional  provision  requiring  that  senate  districts  shall 
"  be  in  as  compact  form  as  practicable." 

We  do  not  think  that  the  legislature  violated  the  mandatory 
provision  of  the  Constitution  relating  to  contiguity  of  terri- 
tory by  joining  the  county  of  Richmond  with  the  county  of 
Queens. 

The  citizen  population  of  the  state  as  shown  by  the  enu- 
meration of  1905  was  7,062,988.  Dividing  this  number  by 
50,  as  provided  by  the  Constitution,  gives  a  ratio  of  141,259 
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for  apportioning  senators.  With  sucli  ratio  it  appears  that 
the  county  of  New  York  was  entitled  to  12  senators ;  tlie 
county  of  Kings  to  8,  and  the  county  of  Erie  to  3,  in  which 
counties  the  average  citizen  population  to  a  district  would  be 
respectively  150,024,  147,34:7  and  146,192,  and  the  county 
of  Kings  was  entitled  to  one  senator  more  than  the  number 
specifically  provided  therefor  by  the  Constitution  as  adopted 
in  1894,  and  under  the  new  constitutional  provision  it 
increased  the  full  number  of  senators  in  the  state  from  50  to 
51.  Deducting  from  the  entire  citizen  population  of  the 
state  the  citizen  population  of  the  counties  of  New  York, 
Kings  and  Erie,  there  remains  a  citizen  population  in  the 
other  counties  of  the  state  of  3,645,337,  which  divided  by  28, 
the  number  of  senators  outside  of  the  counties  of  New  York, 
Kings  and  Erie,  gives  a  ratio  for  each  senatorial  district  of 
130,190.  The  counties  other  than  New  York,  Kings  and 
Erie  having  a  citizen  population  in  excess  of  the  ratio  for 
apportioning  senators  are  Queens,  Westchester,  Albany,  Rens- 
selaer, Oneida,  Onondaga  and  Monroe.  Each  of  these  coun- 
ties having  a  citizen  population  in  excess  of  the  ratio  is  enti- 
tled by  any  just  and  reasonable  construction  of  the  Consti- 
tution to  at  least  one  senator.  {State  ex  rel,  Atty.-Gen, 
V.  Cunningham^  81  Wis.  440;  ParTcer  v.  State^  133  Ind. 
178.) 

The  minimum  rights  of  such  counties  were  determined  by 
the  enumeration  and  they  could  not  be  taken  away  by  an 
exercise  of  discretion  by  the  legislature  at  least  unless  the 
geographical  position  of  some  small  county  was  such  as  to 
make  it  absolutely  necessary  that  it  be  joined  with  some  one 
of  such  counties.  No  such  absolute  necessity  required  that 
Richmond  county  be  joined  to  Queens  county  or  to  any  other 
county  having  its  full  ratio.  Joining  Richmond  county  to 
Queens  county  to  make  the  second  senatorial  district  was 
an  exercise  by  the  legislature  of  arbitrary  power  not  author- 
ized by  the  Constitution.  If  Richmond  county  should  be 
joined  to  Nassau  county  it  would  not  make  a  citizen  popula- 
14 
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tion  equal  to  the  ratio,  and  even  if  the  peculiar  position  of 
those  island  countias  would  allow  the  legislature  in  its  discre- 
tion to  join  the  counties  of  Richmond,  Nassau  and  Suffolk  in 
one  senate  district  the  combined  citizen  population  of  such 
counties  would  be  but  203,616.  The  relative  citizen  popula- 
tion of  the  first  and  second  senate  districts  as  provided  by  the 
act  is  137,175  to  246,187,  and  between  the  first  and  second 
districts,  if  the  first  was  composed  of  the  three  counties  stated 
and  the  second  of  Queens  county  alone,  would  be  203,616  to 
179,746  or  a  difference  in  favor  of  equality  between  the  first 
and  second  senatorial  districts  of  85,142.  The  rights  of 
Queens  county  under  the  Constitution  because  of  its  having  a 
citizen  population  above  the  ratio  and  also  by  reason  of 
inequalities  in  the  number  of  citizens  in  the  first  and  second 
senate  districts  required  that  Queens  county  be  given  a  senator 
without  joining  with  it  any  other  county. 

A  reference  to  the  diagram  will  show  how  grossly  the  pro- 
vision of  the  Constitution  in  regard  to  compactness  has  been 
violated  in  the  thirteenth  senatorial  district  which  is  within 
the  county  of  New  York.  All  of  the  territory  of  the  county 
of  New  York  comprising  that  portion  of  Manhattan  island 
shown  on  the  diagram  is  comparatively  level  and  fully  covered 
by  blocks  bounded  by  streets  on  which  blocks  buildings  have 
been  erected  for  business  or  residential  purposes,  and  no  possi- 
ble purpose  for  the  exercise  of  discretion  to  make  a  district 
thai  is  not  reasonably  compact  has  been  shown,  and  no  effort 
whatever  seems  to  have  been  made  to  make  the  district 
mentioned  in  as  compact- form  as  practicable. 

The  reasons  alleged  for  the  rambling  territory  comprising 
the  thirteenth  senate  district  with  its  boundaries  of  many 
sides  and  various  angles  are  wholly  immaterial  and  not  recog- 
nized by  the  Constitution  in  the  apportionment  of  senate  dis- 
tricts. A  reference  to  the  boundaries  of  the  senate  districts 
in  said  county  as  made  by  the  constitutional  convention  shows 
that  the  county  can  be  divided  into  districts  which  are  reason- 
ably compact,  each  having  com pamtively  few  sides  and  angles. 
Within  the   limits  of  a  city   entitled  to  many   senators   the 
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requirements  for  compactness  would  seem  to  exclude  all  pos- 
sibility of  a  district  in  the  sliape  of  the  thirteenth  senatorial 
district  as  shown  on  the  diagram.  {In  re  Timmerinan^  100 
]^f.  Y.  Supp.  57.) 

The  disregard  of  constitutional  provisions  in  forming  the 
second  and  thirteenth  senate  districts  is  clear,  and  they  so  affect 
the  entire  apportionment  as  to  make  it  necessary  to  declare 
the  act  wholly  unconstitutional  and  void.  It  i&  not  necessary 
or  wise  to  discuss  the  provisions  of  the  act  relating  to  other 
senate  districts  except  to  say  that  differences  arising  from 
necessity  and  slight  differences  in  the  citizen  population  of 
senate  districts  and  the  relative  weight  of  slight  differences  in 
population  in  comparison  with  considerations  of  compactness 
or  the  reverse,  upon  which  men  of  judgment  and  discretion 
may  fairly  differ,  are  matters  belonging  distinctly  to  the  legis- 
lature and  not  to  the  judicial  branch  of  the  government,  and 
with  which  this  court  has  no  disposition  or  jurisdiction  to 
interfere. 

Every  apportionment  must  stand  upon  its  own  particular 
facts.     The  rules  and  principles  which  we  have  stated  are  gen 
eral,  and  result  from  an  examination  of  the  Constitution  an 
a  study  of  its  development.     They  are  applied  to  the  facts  oi 
tliis  appeal  so  far  as  stated  and  only  so  far  as  stated. 

It  is  difficult  and  perhaps  impossible  to  state  rules  by  which 
future  apportionments  can  be  measured.  This  court  has 
already  said  by  Peckham,  J.,  in  Matter  of  Baird  v.  Super- 
visors {suprd)^  that  "  We  have  no  trouble  whatever  in  detect- 
ing the  difference  between  noon  and*midnight,  but  the  exact 
line  of  separation  between  the  dusk  of  evening  and  the  dark- 
ness of  advancing  night  is  not  so  easily  drawn."  (See  People 
ex  reL  Schau  v.  Mc  Williams,  185  N.  Y.  92,  100.) 

I  concur  in  the  views  expressed  by  Cullen,  Cli.  J.,  as  to  the 
effect  of  the  acts  of  a  de  facto  legislature  so  long  as  its  mem- 
ber remain  actual  incumbents  of  their  offices  respectively. 

The  orders  should  be  reversed,  with  costs  to  appellants  in 
all  courts,  but  as  since  the  institution  of  the  proceedings  the 
several  respondents  have  gone  out  of  office  and  the  election 
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i  J  itself  has  been  held,  no  order  should  be  made  directing  tlie 
[dssue  of  a  writ  of  mandamus. 

Cullen,  Ch.  J.  In  reaching  the  conclusion  which  we  have 
announced  in  the  opinion  of  Judge  Chase,  we  liave  not  by 
any  means  failed  to  fully  weigh  and  consider  the  results  that 
may  follow  from  our  decision.  While  our  supreme  duty  is  to 
enforce  the  provisions  of  the  Constitution,  upon  which,  as  a 
foundation,  the  whole  fabric  of  the  government  of  this  state 
rests,  we  fully  appreciate  that  government  is  or  should  be 
pre-eminently  a  practical  thing  and  that  courts  should  long 
hesitate  to  throw  the  government  into  confusion  and  disorder 
by  declaring  an  act  of  the  legislature  invalid,  and  so  declare 
only  when  the  violation  of  the  constitutional  mandate  is  clear 
and  certain.  That  the  violation  of  the  Constitution  is  too 
plain  to  be  disregarded  is  the  conclusion  to  which  we  have 
been  forced  by  the  reasons  stated  by  my  brother  Chase  ;  but 
at  the  same  time  we  think  it  not  only  proper  but  our  duty  to 
say  that  in  our  opinion  the  fear  that  our  decision  may  throw 
the  government  of  the  state  into  confusion  is  unfounded. 
When  this  appeal  was  before  us  immediately  prior  to  the  gen- 
eral election  last  year,  in  dismissing  tliat  appeal  we  unani- 
mously said  that  whether  the  Apportionment  Act  of  1906 
was  constitutional  or  not,  the  legislature  which  might  be  act- 
ually chosen  by  the  electors  of  the  state  under  that  appor- 
tionment would  be  a  de  facto  legislature,  whose  acts  would, 
in  all  respects,  be  binding.  To  that  declaration  we  still 
adhere,  and  we  understand  no  one  to  gainsay  it.  It  is  now, 
however,  suggested  that  when  our  decision  that  the  Appor- 
tionment Act  is  unconstitutional  is  announced,  from  that  time 
the  present  legislature  will  no  longer  be  a  ^  facto  body. 
This  suggestion  is  without  force  either  in  principle  or  under 
the  authorities.  An  act  of  the  legistature  if  invalid,  as  vio- 
lating the  Constitution,  is  invalid  from  the  time  of  its  enact- 
ment, not  merely  from  the  declaration  of  its  character  by  the 
courts.  But  though  the  appointment  or  election  of  a  public 
officer  may  be  illegal,  it  is  elementary  law  that  his  official  acts 
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while  he  is  an  actual  incuuibent  of  the  office  are  valid  and  bind- 
ing on  the  public  and  on  third  parties.  (2  Kent's  Comm.  295  ; 
I^eopleexreL  Bush  v.  Collins^  1  Johns.  549  ;  Wilcox  v.  Sinitli^ 
5  Wend.  231 ;  People  ex  reL  Sinkler  v.  Terrij,  108  N.  Y.  1 ; 
State  V.  Carrolly  38  Conn.  449.)  In  the  case  last  cited  there  is 
one  of  the  best  expositions  of  tlie  doctrine  of  de  facto  officers 
to  be  found  in  the  reports.  The  doctrine  is  not  one  of  conven- 
ience merely  but  of  necessity.  In  State  ex  rel,  Knowlton  v. 
Williams  (5  Wis.  308)  it  was  contended  that  a  statute  of  the 
state  was  invalid  because  approved  by  a  governor  whom  the 
courts  subsequently  declared  not  to  be  entitled  to  the  office. 
Neverthless,  it  was  lield  that  as  the  statute  was  approved  by 
an  actual  incumbent  of  the  office  of  governor,  it  was  in  all 
respects  valid  and  effective.  Of  course,  an  officer  who, 
thongli  de  facio^  is  not  such  dejure^  may  be  ousted  from  the 
office  he  illegally  holds  by  proceedings  instituted  to  try  his 
title  to  the  office,  and  when  adjudged  a  usurper  he  ceases 
from  that  time  to  be  an  officer  de  facto.  But  to  have  this 
effect  the  judgment  must  be  rendered  in  a  proceeding  to  oust 
him  from  office  ;  it  is  not  sufficient  for  the  purpose  that  his 
title  to  office  be  declared  bad  in  a  collateral  proceeding.  A 
notable  example  of  this  principle  is  the  case  of  People  ex  reL 
Smith  V.  Schiellein  (95  N.  Y.  124),  which  was  an  application 
for  mandamus  against  the  town  board  of  New  Lots  to  canvass 
the  vote  and  award  a  certificate  to  the  relator,  who  claimed  to 
have  been  elected  a  justice  of  the  peace  at  the  town  meeting. 
The  right  of  the  relator  depended  on  his  claim  that  a  statute 
directing  justices  of  the  peace  of  the  town  of  New  Lots  to  be 
chosen  at  the  general  election  was  unconstitutional  and  void, 
and  so  the  courts  held.  It  happened,  however,  that  one  of 
the  defendants  in  the  proceeding  was  a  justice  of  tlie  peace 
elected  and  holding  office  under  the  very  statute  declared 
invalid.  He  insisted  that  if  the  statute  was  invalid  he  was 
not  a  justice  of  the  peace  nor  a  member  of  the  town  board, 
and,  therefore,  the  writ  should  not  run  against  liim.  Tliis 
court  overruled  the  objection,  saying  it -was  sufficient  that 
Watson,  the  defendant,  who  raised  the  objection,  was  actually 
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in  office,  and  it  also  said  that  the  decision  in  the  mandamus 
suit  of  itself  did  not  oust  him.  Judge  Ruger  wrote  for  the 
court :  *'  It  may  be  that  one  of  the  results  following  the  deter- 
mination of  this  appeal  will  be  liis  removal  from  office,  but 
that  will  not  be  the  direct  i-esult  of  our  adjudication.  Title 
to  his  office  is  not  triable  in  this  proceeding  and,  therefore, 
cannot  be  here  adjudicated."  It  was,  therefore,  entirely  pos- 
sible that  had  no  proceedings  been  taken  against  Watson,  or 
had  he  not  voluntarily  relinquished  office,  he  might  have 
remained  therein  despite  the  adverse  decision  of  the  oourt,  and 
his  acts  would  have  been  valid.  The  position  of  the  mem- 
bers of  the  present  legislature  is  much  stronger.  The 
proceeding  before  us  is  not  to  try  the  title  of  any  member  of 
the  legislature  to  his  office,  but  against  certain  administrative 
officers  as  to  the  conduct  of  an  election.  Therefore,  were  it 
possible  for  the  courts  to  try  the  title  of  members  of  the  legis- 
lature this  decision  would  not  directly  affect  that  title.  But, 
under  the  Constitution,  each  house  of  the  legislature  is  the 
exclusive  judge  of  the  election  and  qualification  of  mem- 
bers. The  courts  have  no  jurisdiction  to  determine  the  title 
of  any  member.  In  the  case  of  People  ex  rel.  Slierioood 
V.  State  Board  of  Canvassers  (129  N.  Y.  360)  by  a  divided 
court  it  was  held  that  the  relator  being  disqualified  under 
the  Constitution  from  election  as  a  senator  the  courts  would 
not  compel  a  board  of  canvassers  to  give  a  certificate  of 
his  election,  but  even  the  majority  opinion  conceded  that  the 
ruling  of  the  court  would  in  no  way  bind  the  senate,  when 
convened,  on  the  question  of  the  relator's  rights.  As  alread}' 
said,  the  senate  and  assembly  elected  under  the  Apportion- 
ment Act  and  actually  assembled  constitute  in  any  aspect  a 
de  facto  legislature.  As  a  de  facto  body  each  house  has,  under 
the  Constitution,  not  only  the  exclusive  power  but  the  exclu- 
sive right  to  judge  of  the  title  of  any  of  its  members  to  a  seat 
therein.  Whoever  either  house  receives  as  its  legally  elected 
member  and  entitled  to  a  seat  becomes  thereby  a  de  jure 
member  of  that  hoiise,  even  though  the  courts,  wei-e  such  a 
question  triable  before  them,  might  be  of  a  different  opinion. 
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It  follows,  therefore,  that  not  only  is  the  present  legislature  a 
valid  legislature,  but  that  each  member  thereof,  so  long  as 
the  particular  house  to  which  he  belongs  does  not  oust  him, 
is  as  to  all  the  world  not  only  a  de  facto  but  a  de  jure  mem- 
ber, and  is  entitled  to  all  the  privileges  of  a  member,  the 
exemption  of  his  person,  the  right  to  his  salary  and  the  like, 
and  his  title  to  office  cannot  be  challenged  before  any  tribunal 
except  the  house  itself.  Thus  tliere  can  be  no  vacancy  in  any 
particular  district  which  the  governor  or  other  officer  can  call 
upon  the  electors  to  fill,  unless  the  house  ousts  the  member 
and  declares  him  not  entitled  to  his  seat.  All  this,  however, 
does  not  show  that  our  decision  is  a  mere  hrutumfulmen  and  of 
no  practical  eflPect.  While  the  court  cannot  pass  on  the  title  of 
any  present  member  of  the  legislature,  it  can  control  the  action 
of  administrative  officers  in  the  conduct  of  the  next  election 
that  takes  place.  If  the  present  legislature  should  pass  a  new 
apportionment  bill  in  compliance  with  the  provisions  of  the 
Constitution,  the  next  general  election  at  wliich  members  of 
either  house  are  to  be  elected  will  be  held  under  the  new 
statute.  If  the  legislature  fails  to  discharge  this  duty,  then 
the  election  must  be  held  in  accordance  with  the  apportion- 
ment under  the  Constitution  of  1895.  In  other  words,  while 
the  courts  cannot  interfere  with  the  present  legislature,  they 
can  compel  future  elections  to  be  held  in  compliance  with  the 
Constitution. 

Gray,  J.  I  should  hesitate  to  agreei  with  the  opinion  of 
my  brother  Chase,  w,  to  the  unconstitutionality  of  the  Appor- 
tionment Act,  if  I  were  not  convinced  that  the  amendment  of 
the  State  Constitution,  in  1894,  had  materially  changed  the 
rules,  which  should  govern  the  apportionment  by  the  legisla- 
ture of  the  representatives  of  the  citizens  of  the  State. 

In  the  case  of  People  ex  rel.  Carter  v.  Rice^  (135  N.  Y. 
473),  which  involved  the  Apportionment  Act  of  1892  and 
in  the  decision  of  which  I  took  part,  I  was  of  the  opinion  that 
the  then  existing  constitutional  provision  vested  a  certain  dis- 
cretion in  the  legislative  body  in  exercising  its  power,  with 
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which  the  court  should  not  interfere ;  when  there  had  been 
neither  a  flagrant  disregard,  nor  an  unmistakable  violation,  of 
the  constitutional  injunction  that  the  apportionment  should  be 
"  as  nearly  as  may  be  "  according  to  the  number  of  citizens. 

As  may  be  discovered  from  the  debates  in  the  constitutional 
convention  of  1894:,  the  decision  in  the  liice  case  moved  that 
body  to  recommend  new  provisions,  or  rules,  for  an  appor- 
tionment. They  were  intended  to  remedy  whatever  defective- 
ness in  the  old  rules  made  possible  the  inequalities,  observed 
in  the  preceding  apportionment  act. 

It  is  of  great  significance  and  it,  necessarily,  has  a  most 
important  bearing  upon  the  attitude  of  the  coui:t  towards  the 
legislative  action,  that  the  article  of  the  Constitution,  (Art.  Ill, 
sec.  5),  expressly  provides  fo;:  a  judicial  review  of  any  appor- 
tionment by  the  legislature.  The  legislature,  now,  exercises 
its  power  subject  to  a  review  by  the  court  of  its  act,  which 
any  citizen  may  invoke.  The  article,  in  its  present  form,  as 
Judge  Chase  well  points  out,  reduces  the  discretionary  power 
of  the  legislature  to  a  minimum.  The  limitations  upon  its 
exercise  are  relaxed,  practically,  only  with  respect  to  the  preser- 
vation of  county,  town  and  block  lines.  It  is  the  intention  of 
the  People  of  the  State,  as  declared  by  tlie  recent  amendment  of 
the  article  of  the  Constitution,  that,  in  the  apportionment  of  dis- 
tricts, there  shall  be  as  near  to  an  exact  equality  in  tlie  number 
of  inhabitants,  as  is  possible  from  a  consideration  of  nothing 
else  than  the  constitutional  provisions  upon  the  subject ;  that 
the  districts  shall  consist  of  contiguous  territory;  that  they 
shall  be  in  as  compact  form  as  possible  and  that  divisions  of 
counties,  towns  or  blocks  shall  only  be  made  in  the  cases 
specified.  It  was  to  insure  that  such  an  apportionment  should 
be  governed  by  no  considerations  of  convenience,  nor  rest  iti 
a  large  political  discretion,  that  a  review  by  the  court  was 
expressly  provided  for.  That  has  been  made  mandatory,  which 
before  was  discretionary.  In  my  opinion,  before  this  amend- 
ment of  the  Constitution,  it  was  a  grave  and  a  doubtful  ques- 
tion whether,  in  the  absence  of  a  gross  and  plain  violation  of 
the  Constitution,  the  court  was  justified  in  interfering  with 
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the  execution  by  the  legislative  department  of  the  government 
of  its  duty  of  apportionment.  But,  by  the  amendment,  the 
matter  is  placed  upon  a  different  basis  and  the  duty  is  devolved 
upon  the  court  to  review  an  apportionment,  when  complained 
of,  and,  thereby,  to  enforce  the  constitutional  mandates  as 
tliey  are  expressed. 

For  these  reasons,  I  shall  concur  with  Judge  Chase's  opinion 
that  this  Apportionment  Act  is  violative  of  the  constitutional 
provisions. 

I  am,  also,  in  agreement  with  the  Chief  Judge  that  no  seri- 
ous, or  real,  embarrassment  can  arise  witli  respect  to  govern- 
mental, or  legislative,  acts.  However  the  lay  mind  may 
apprehend  confusion  as  the  result  of  our  decision,  the  legal 
situation,  in  my  opinion,  is  clear  and  is  correctly  stated  by 

Judge  CULLEN. 

Haight,  J.  (dissenting).  While  it  has  been  held  that  the 
courts  have  the  power  to  review  the  acts  of  the  legislature  in 
apportioning  senatorial  districts  for  the  purpose  of  determin- 
ing whether  such  acts  are  in  compliance  with  tlie  requirements 
of  the  Constitution,  it  has  been  the  subject  of  consideiablc 
discussion  as  to  how,  or  wlien,  the  question  can  be  raised,  and 
as  to  the  extent  of  the  power  that  should  be  exercised  by  the 
court  in  such  review.  It  was,  doubtless,  because  of  such  dis- 
cussion and  uncertainty  that  a  new  provision  was  inserted  in 
the  Constitution  of  1894,  which  provides  as  follows:  "An 
apportionment  by  the  legislature,  or  other  body,  shall  be  sub- 
ject to  review  by  the  Supreme  Court,  at  the  suit  of  any  citi- 
zen, under  such  reasonable  regulations  as  the  legislature  may 
prescribe ;  and  any  court  before  which  a  cause  may  be  pend- 
ing involving  an  apportionment,  shall  give  precedence  thereto 
over  all  other  causes  and  proceedings,  and  if  said  court  be  not 
in  session  it  shall  convene  promptly  for  the  disposition  of  the 
same."  (Art.  3,  §  5.)  Unfortunately,  the  legislature  has  not, 
as  yet,  adopted  any  regulations  or  prescribed  the  practice  that 
should  be  followed  in  such  a  review.  I,  however,  am  of  the 
opinion  that  the  provision  is  self-executing,  and,  in  the  absence 
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of  legislation  providing  a  practice  to  be  followed,  the  courts 
will  adopt  such  practice  as  will  secure  to  all  parties  their  rights 
to  the  review  provided  for.  It  will  be  observed  that  the  door 
has  been  thrown  wide  open,  and  any  citizen  of  the  state  is 
given  the  right  to  have  a  review.  It  is  "  at  the  suit  of  any 
citizen."  The  word  "  suit,"  as  defined  by  Bouvier,  is  of  com- 
prehensive signification,  and  applies  to  any  proceeding  in  a 
court  of  justice  in  which  a  person  pursues  a  remedy  which 
the  law  affords  him  for  the  redress  of  an  injury  or  the 
recovery  of  a  right.  It  includes  both  actions  and  proceed- 
ings. "At  the  suit  of  any  citizen  "  may  be  by  a  proceeding, 
and  the  practice  to  be  adopted  should  be  of  the  simplest 
form.  Any  citizen,  therefore,  may  move  the  court  upon  a 
petition  or  affidavit  setting  forth  the  grounds  upon  which 
he  claims  that  the  Apportionment  Act  violates  the  provisions 
of  the  Constitution,  upon  such  notice  as  the  court  may 
require,  which,  doubtless,  should  be  served  upon  the  attorney- 
general  and  possibly  the  presiding  officers  of  the  two  branches 
of  the  legislature,  and  thereupon,  the  court,  before  which 
the  motion  may  be  pending,  must  give  precedence  thereto 
over  all  other  causes  and  proceedings,  and  if  not  in  session  it 
shall  promptly  convene  and  dispose  of  the  same.  I  enter- 
tain the  view  that  this  provision  of  the  Constitution  was 
intended  to  give  to  every  citizen  of  the  state,  who  so  desired, 
an  opportunity  to  review  the  constitutionality  of  an  appor- 
tionment act,  and  that  the  citizen  first  instituting  the  proceed- 
ing gives  the  court  jurisdiction,  and  all  other  citizens  desiring 
to  move  should  come  in  and  join  with  him,  so  that  there  may 
be  one  determination  of  the  question,  which  will  be  final  and 
conclusive  upon  all  persons,  and  that  the  remedy  thus  given 
takes  the  place  of  and  is  exclusive  of  all  other  remedies  for 
review  which  may  have  heretofore  existed.  Otherwise  the 
door  must  remain  open  for  any  citizen,  afr  any  time  during 
the  ten  years  for  which  the  apportionment  runs,  to  bring  up 
for  I'eview  questions  which  may  arise  in  different  parts  of  the 
state  with  reference  to  the  validity  of  the  act,  thus  involving 
in  doubt  the  de  Jure  existence  of  every  legislature  that  may 
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be  elected  by  the  people.  Under  tlie  Constitution  and  the 
statutes  senatorial  districts  are  required  to  be  divided  into 
assembly  districts  and  assembly  districts  into  election  districts. 
This  is  followed  by  our  primary  and  general  election  laws 
providing  for  the  nominations  of  candidates  and  tlie  manner 
of  their  election.  A  statute  is  presumed  to  be  valid  until  its 
invalidity  is  adjudged  by  a  court  having  jurisdiction  so  to  do. 
If  it  is  adjudged  to  be  violative  of  the  provisions  of  the  Con- 
stitution, the  previous  existing  law  remains  as  if  the  statute 
had  not  been  passed.  In  this  case  the  eflEect  would  be  to 
restore  the  senatorial  and  assembly  districts  as  they  previously 
existed.  {People  ex  rel,  Farrington  v.  Mensching^  187 
N.  Y.  8.) 

Under  the  new  Apportionment  Act  sixteen  of  the  old  sena- 
torial districts  remain  unchanged.  The  remaining  thirty-four 
districts  are  divided  and  united  with  other  territory.  By 
restoring  the  old  districts  it  would  follow  tliat  sixteen  sena- 
torial districts  only  would  be  represented  in  the  present  senate 
and  the  other  thirty-four  districts  would  not  be  represented  ; 
and  that  in  the  assembly  the  only  de  jure  members  would  be 
those  who  represent  the  old  districts  which  have  remained 
luichauged.  In  that  event  we  should  be  confronted  with  ques- 
tions of  grave  importance  which  ought  not  to  be  determined 
by  dictum  or  without  the  aid  of  argument,  as  to  whether  vacan- 
cies would  exist  in  tlie  unrepresented  districts  and  whether  it 
would  be  the  duty  of  the  governor  to  issue  his  proclamation 
calling  special  elections  in  such  districts ;  or  whether  the 
present  legislature,  being  a  de  facto  body,  could  continue 
its  existence  during  the  time  for  which  the  individual  mem- 
bei-s  composing  it  were  elected,  notwithstanding  the  fact 
that  they  were  elected  to  represent  districts  which  were 
created  in  violation  of  the  Constitution.  It  can  readily 
be  seen  that  such  a  situation  would  not  only  disarrange 
the  machinery  of  the  legislative  branch  of  the  government, 
but  would  create  confusion  and  chaos  in  all  of  tlie  other 
branches  thereof  dependent  thereon  ;  as  was  said  by  Pkck- 
HAM,  J.,  in  the  case  of  Peopl-e  ex  reL  Carter  v.  Rice  (135 
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N.  Y.  473) :  "  What  is  the  result  which  would  follow  ?    In 
tlie  first  place  we  should  have  every  enumeration  and  every 
apportionment  act  brought  before  the  courts  for  review,  and 
as  it  would  not  be  necessary  to  act  immediately  any  citizen,  at 
any  time  during  the  running  of  the  decennial  period,  would 
have  the  right  to  invoke  the  aid  of  the  court  to  set  aside  as 
void  any  such  act  and  leave  the  People  to  suddenly  confront 
such  a  situation  as  is  now  presented.     This,  in  itself,  is  euffi- 
'  cient  to  induce  a  court  to  say  that  only  in  a  case  of  plain  and 
gross  violation  of  the  spirit  and  letter  of  the  Constitution 
should  such  a  power  be  exercised.     *     *     *    The  greatest 
confusion  and  disorder  would  result  from  a  holding  that  this 
act  is  invalid.     Whether   any   members   of  assembly   could 
actually  be  elected  under  another  law  at  this  late  day  is  quite 
problematical.     The  spectacle  of  a  legislature  elected  under 
an  unconstitutional  law  or  part  of  the  membei*s  elected  under 
it  and  part  under  another,  is  one  which  ought  not  to  be  con- 
templated without  the  greatest  anxiety  by  all  honest  citizens." 
1  have  thus  called  attention  to  the  situation  that  confronts  us 
for  the  purpose  of  aiding  us  in  determining  the  meaning  of 
the  new  provision  of  the  Constitution  under  consideration  as 
to  the  time  when  the  proceeding  should  be  instituted.     As  we 
have  seen  any  citizen  may  institute  the  proceeding.     The  time 
within  which  the  proceeding  is  to  be  instituted  is  not  specifically 
stated,  but  the  court  is  required  to  give  the  case  precedence 
over  all  other  causes,  and  if  it  is  not  in  session  it  shall  convene 
promptly  and  dispose  of  the  same.     If  a  citizen  may  take  his 
own  time  for  instituting  the  proceedings  the  command  of  the 
Constitution  for  a  speedy   determination  by  the  courts  wouW 
seem  to  be  unnecessary.     To  my  mind,  the  spirit  and  intent 
are  apparent.     If  the  court  is  to  act  speedily  the  suitor  should 
also.     While  the  door  is  thrown  open  to  every  citizen  to  insti- 
tute the  proceeding,  he  must  act  promptly  so  that  the  ques- 
tions raised  by  him  may  be  speedily  determined  and  thus  avoid 
the  annulment  of  the  otiier  proceedings  required  by  the  Con- 
stitution and  the  statute  with  reference  to   the    division  of 
senatorial  districts  hito  assembly  districts  and  other  acts  and 
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proceedings  dependent  thereon  and  prevent  the  disarrange- 
ment of  the  machinery  of  the  government  and  the  confusion 
and  chaos  that  are  liable  to  follow.  The  Apportionment  Act 
became  a  law  on  the  14:th  day  of  May,  1906.  The  first  pro- 
ceeding that  was  instituted  to  have  it  annulled  was  commenced 
on  the  27th  day  of  July  thereafter.  The  first  appeal  taken  to 
this  court  is  dated  December  6, 1906,  long  after  the  division 
of  the  senatorial  districts  into  assembly  districts  and  their 
division  into  election  districts  and  after  the  election  of  sena- 
tors and  assemblymen  had  been  made  thereunder.  This  delay 
was  through  no  fault  of  the  courts.  Each  court  assembled 
speedily  and  at  once  determined  the  question  presented  to  it. 
It  is  true  that  in  this  court  upon  the  former  appeals  taken  the 
orders  appealed  from  were  found  not  to  be  in  form  to  give  us 
jurisdiction  to  review ;  but  this  fact  should  not  operate  to 
relieve  the  moving  parties  from  the  situation  now  confronting 
us,  which  is  the  result  of  their  own  fault.  I,  therefore,  favor 
dismissal  of  the  proceedings  upon  the  ground  of  laches. 

Werner,  J.  (dissenting).  This  court  is  about  to  annul  an 
act  of  the  legislature  (Laws  1906,  chap.  431)  apportioning  the 
state  into  fifty-one  senate  districts,  and  fixing  the  number  of 
assemblymen  to  be  elected  in  each  county  of  the  state. 
Against  that  decision  I  desire  to  record  my  dissent,  because  I 
deem  it  unnecessary  in  fact  and  unwarranted  in  law.  Of  the 
lifty-one  senate  districts  into  which  the  state  has  been  divided, 
two  have  been  selected  by  this  court  as  j)rcsenting  such  inherent 
and  controlling  elements  of  invalidity  as  to  justify  the  demo- 
lition of  the  whole  of  the  existing  legislative  structure.  It 
needs  no  argument  that  to  avert  such  a  consummation,  with 
its  inevitable  train  of  confusion  and  uncertainty,  the  judicial 
department  as  one  of  the  co-ordinate  branches  of  the  govern- 
ment should  invoke  every  means  within  its  power.  As  briefly 
as  possible  I  shall  attempt  to  convince  my  associates  that  the 
apportionment  of  1906  was  a  valid  exercise  of  legislative 
power,  both  as  regards  the  element  of  legislative  discretion 
and  compliance  with  constitutional  mandates.     In  this  effort 
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I  shall  not  go  into  the  constitutional  history  of  the  state,  for 
that  has  been  most  admirably  done  by  my  brother  Chase, 
but  will  confine  the  discussion  to  those  questions  of  immediate 
and  practical  importance  that  arise  out  of  the  Constitution  of 
1894  and  the  Apportionment  Act  of  1906. 

The  Constitution  provides  that  "An  enumeration  of  the 
inliabitants  of  the  State  shall  be  taken  under  the  direction  of 
tlie  Secretary  of  State,  during  tjie  months  of  May  and  June, 
ill  the  year  one  thousand  nine  hundred  and  five,  and  in  the 
same  months  every  tenth  year  thereafter ;  and  the  said  dis- 
tricts shall  be  so  altered  by  the  Legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  numl)er  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as 
practicable,  and  shall  remain  unaltered  until  the  return  of 
another  enumeration,  and  shall  at  all  times,  consist  of  con- 
tiguous territory,  and  no  county  shall  be  divided  in  tlie  forma- 
tion of  a  senate  district  except  to  make  two  or  more  senate 
districts  wholly  in  such  county.  No  town,  and  no  block  in  a 
city  inclosed  by  streets  or  public  ways,  shall  be  divided  in  the 
formation  of  senate  districts ;  nor  shall  any  district  contain  a 
greater  excess  in  population  over  an  adjoining  district  in  the 
same  county,  than  the  population  of  a  town  or  block  therein 
adjoining  such  district.  Counties,  towns  or  blocks  which, 
from  their  location,  may  be  included  in  either  of  two  dis- 
tricts, shall  be  so  placed  as  to  make  said  districts  most  nearly 
equal  in  number  of  inliabitants,  excluding  aliens. 

"  No  county  shall  have  four  or  more  senators  unless  it  shall 
liave  a  full  ratio  for  each  senator.  No  county  shall  have 
more  than  one-third  of  all  the  senators ;  and  no  two  counties 
or  the  territory  thereof  as  now  organized,  which  are  adjoining 
counties,  or  which  are  separated  only  by  public  waters,  shall 
have  more  than  one-half  of  all  the  senators."     (Art.  3,  sec.  4.) 

It  will  be  noted  that  this  section  of  the  Constitution 
imposes  upon  the  legislature  seven  limitations  in  the  making 
of  an  apportionment,  four  of  which  are  mandatory  and  imper- 
ative, and  three  of  which  are  coupled  with  discretionary  pow- 
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ers.  The  mandatory  limitations  are  (1)  that  senate  districts 
"shall  at  all  times  consist  of  contiguous  territory;"  (2)  that 
"  no  county  shall  be  divided  in  the  formation  of  a  senate  dis- 
trict except  to  make  two*  or  more  senate  districts  wholly  in 
such  county;"  (3)  that  *'no  town  and  no  block  in  a  city 
inclosed  by  streets  or  public  ways  shall  be  divided  in  the 
form-ition  of  senate  districts ; "  (4)  that  no  district  shall  "  con- 
tain a  greatsr  excess  in  population  over  an  adjoining  district 
ill  the  same  county,  than  the  population  of  a  town  or  block 
therein  adjoining  such  district."  The  discretionary  limita- 
tions are,  (1)  "each  senate  district  shall  contain  as  nearly  as 
mil/he  an  equal  number  of  inhabitants,  excluding  aliens;" 
(2)  "  and  be  in  as  compact  form  as  practicable ; "  (3)  "  counties, 
towns  and  blocks  which,  from  their  location,  may  be  included 
in  either  of  two  districts,  shall  be  so  placed  as  to  make  said 
districts  laost  nearly  equal  in  number  of  inhabitants,  excluding 
aliens." 

Pursuant  to  the  above-quoted  constitutional  provisi(>ns  an 
enumeration  of  the  inhabitants  of  the  state  was  made  in  the 
year  1905,  and -this  was  followed  in  1906  by  the  enactment  of 
the  statute,  colloquially  referred  to  as  the  Apportionment  Law, 
by  which  the  state  was  divided  into  fifty-one  senate  districts, 
and  the  number  of  assemblymen  was  fixed  at  one  hundred 
and  fifty  to  be  apportioned  among  as  many  districts  to  be 
created  by  the  several  boards  of  supervisore  of  the  counties  of 
the  state. 

Under  the  enumeration  of  1905  the  citizen  population  of 
the  state  was  7,062,988  which,  divided  by  50  as  directed  by 
the  Constitution,  gives  a  ratio  of  141,259  upon  which  to 
apportion  senate  districts.  This  simple  sum  in  arithmetic 
revealed  the  cogent  and  immutable  fact  that  at  least  twenty- 
three  of  the  fifty-one  senators  must  be  allotted  to  the  counties 
of  New  York,  Kings  and  Erie,  leaving  but  twenty-eight  sen- 
ate districts  for  all  the  rest  of  tlie  state.  After  deducting 
from  the  total  citizen  population  of  the  state  that  portion 
which  was  centered  in  the  counties  of  New  York,  Kings  and 
Erie,  there  was  left  for  the  other  counties  a  total  of  3,645,337 


224  Matier  of  Sherrill  v.  O'Briek.  t^pn'j 

Dissenting  opinion,  per  Werner,  J.  [VoL  18S. 

v/liicli,  when  divided  by  twenty  eight,  made  a  ratio  of 
130,190  for  each  of  twenty -eight  senatorial  districts  to  be 
erected  in  the  territory  extending  from  the  Harlem  to  Lake 
Erie  and  from  the  St.  Lawrence  to  the  Pennsylvania  line. 
Of  these  remaining  twenty-eight  districts  at  least  nine  are 
quite  as  arbitrarily  fixed  as  the  twenty-three  in  New  York, 
Kings  and  Erie,  either  on  at^coant  of  population  or  geograph- 
ical location.  These  are  the  districts  composed  of  Monroe, 
Onondaga,  Oneida,  Rensselaer,  Westchester,  Chautauqua  and 
Cattaraugus,  Rockland  and  Orange,  Orleans  and  Niagara. 
Thus  there  were  really  only  nineteen  districts  the  formation 
of  which  had  not  been  practically  prearranged  by  the  express 
commands  of  the  Constitution.  A  mere  glance  at  the  map 
of  the  state  is  sufficient  to  convince  one  that  these  districts 
must  necessarily  differ  in  varying  degrees,  in  the  character 
and  number  of  inhabitants,  configuration  and  topography  of 
territory,  defined  avenues  of  travel,  means  of  intercommuni- 
cation, and  legislative  needs.  When  the  apportionment  of 
1906  is  studied  in  the  light  of  these  potential  considerations, 
and  of  the  four  imperative  constitutional  limitations  above 
adverted  to,  it  seems  to  me  to  present  to  the  judicial  mind 
abundant  reason  for  the  differences  in  size,  shape  and  popula- 
tion that  characterize  the  districts  which  are  not  arbitrarily 
confined  to  the  fifteen  enumerated  counties  by  the  express 
commands  of  the  Constitution.  Since  these  general  proposi- 
tions are  so  obviously  true  as  to  remove  them  from  the  realm 
of  dispute,  they  are  alluded  to  only  for  the  purpose  of  show- 
ing that  in  selecting  for  criticism  the  two  particular  senate 
districts  upon  which  the  fate  of  this  appeal  now  depends,  my 
brethren  seem  to  have  lost  sight  of  some  of  the  just  and  broad 
considerations  that  have  been  influential  if  not  controlling 
factors  in  securing  judicial  approval  of  other  districts  no  less 
vulnerable.  These  general  observations  sufficiently  pave  the 
way  for  the  discussion  of  the  two  districts  as  to  which  we 
differ. 

It  is  said  that  in  the  erection  of  the  second  senate  district, 
composed  of  the  counties  of  Queens  and  Richmond,  the  legis- 


1907.]  Matter  of  Shebrill  v.  O'Brien.  225 

N.  Y.  Rep.]  Dissenting  opinion,  per  Werner,  J. 

latnre  has  violated  several  of  the  express  commands  of  the 
Constitution^  and  has  so  palpably  transcended  the  limits  of 
legislative  discretion  as  to  compel  the  courts  to  declare  the 
Apportionment  Law  invalid.  It  is  true  that  in 'the  creation 
of  this  district  the  legislature  did  not  obey  the  constitutional 
mandate  that  each  senate  district  ^'  shall  at  all  times  consist  of 
contiguous  territory."  And  why  ?  Because  compliance  with 
that  mandate  was  impossible.  Kichmond  county,  with  a 
population  of  66,441,  is  an  island  literally  contiguous  to  no 
other  territory  in  the  state.  It  is  practically  contiguous  to 
New  York  and  Kings  counties,  but  cannot  be  joined  with 
either  of  them  because  the  Constitution  also  provides  that 
"  no  county  shall  be  divided  in  the  formation  of  a  senate  dis- 
trict except  to  make  two  or  more  senate  districts  wholly  in 
such  county."  As  the  population  of  Richmond  is  scarcely 
more  than  one-half  of  the  ratio  which  is  the  basis  of  the 
apportionment,  it  is  obvious  that  the  legislature  adopted  the 
only  alternative  in  joining  it  to  the  territory  most  contiguous, 
which  is  the  county  of  Queens.  It  is  said  that  in  joining 
together  the  counties  of  Queens  and  Richmond  the  legislature 
has  violated  that  other  constitutional  requirement,  "  that  each 
senate  district  shall  contain  as  nearly  as  may  be  an  equal  num- 
ber of  inhabitants."  The  appellants  call  attention  to  the  fact 
that,  althougii  the  ratio  is  130,190,  the  county  of  Queens  has 
alone  a  population  of  179,74i5,  or  an  excess  of  49,556,  while 
the  addition  of  Ridimond  gives  the  district  a  population  of 
246,187,  which  makes  it  the  largest  in  the  state  and  gives  it 
an  excess  of  115,977  over  the  ratio.  For  the  purpose  of 
emphasizing  the  alleged  legislative  violation  of  the  Constitu- 
tion the  appellants  set  these  figures  over  against  the  97,717 
of  population  credited  to  the  district  composed  of  the 
counties  of  Wayne  and  Ontario,  which  is  the  smallest  in 
the  state.  This  is  manifestly  not  a  fair  comparison.  A 
scrutiny  of  the  whole  list  of  districts  clearly  discloses  the 
varying  inequalities  in  population  caused  by  the  effort  of 
the  legislature  to  observe,  as  nearly  as  possible,  all  the  other 
conflicting  constitutional  requirements  as  to  contiguity,  com- 
15 
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pactness  and  county  lines.     These  inequalities,  so  far  from 
evincing  the  legislative  disregard  of  the  constitutional  com- 
mand  that  equality  of  population   shall   be    produced  "as 
nearly  as  may  bo,"  are  a  demonstration  of  the  necessity  for 
compromises  between  co-ordinate  and  conflicting  requirements 
of  the  Constitution.     When  we  consider  that  twenty-three  of 
the  fifty-one  senate  districts  must  be  assigned  to  three  coun- 
ties before  there  can  be  any  attempt  to  apportion  the  rest  of 
the  state,  and  that  another  group  of  eleven  counties  must  as 
inevitably  be  divided  into  nine  of  the  districts  now  appearing 
upon  the  map  as  though  tliey  were  specifically  named  in  the 
Constitution,  it  becomes  apparent  that  there  were  great  diffi- 
culties in  the  division  of  this  vast  remaining  domain,  embrac- 
ing nearly  60,000  square  miles,  into  the  remaining  nineteen 
districts,  which  had  to  be  erected  with  due  regard,  not  merely 
to  approximate  equality  of  population,  but  in  obedience  to  tlie 
other  and  even  more  positive  commands  of  the  Constitution. 
The  smallest  district  as  well  as  the  largest  one  may  have  been 
fixed  by  conditions  from  which  there  was  no  escape.     Two 
districts  at  opposite  ends  of  the  state,  the  one  wholly  urban 
and  the  other  almost  entirely  rural,  cannot  fairly  be  compared 
to  test  the  validity  of  eitlier,  for  each  may  be  hedged  about 
by  peculiar  conditions  which  render  it  impossible  to  avoid 
inequality  in  population.     This  is  well  illustrated  in  the  case 
of  the  Qneens-Kichmond  district.     The  geographical  location 
of  Richmond  county  is  sucli  that,  within  the  limitations  of  the 
Constitution,  it  cannot  be  joined  to  any  territory  except  that 
on  Long  Island  outside  of  Kings  county.     To  say  that  it  may 
be  joined  to  Rockland,  Putnam  or  any  other  of  the  so-called 
Hudson  river  counties,  which  are  from  twenty-five  miles  to 
forty  miles  distant,  is  to  annihilate  every  constitutional  com- 
mand  save   that   which   relates   to   equality   of    population. 
Such  a  solution  of  the  problem  would  be  as  unreasonable  as 
unjust.     When  we  turn   from  such  an   impossibly   alterna- 
tive to  the   only  possible   one,  namely,  tliat  of  a  union  of 
Richmond  with  one  or  more  of   the  Long  Island  counties 
outside  of  Kings,  we  perceive  that  it  presents  nothing  more 
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than  a  choice  of  evils ;  on  tlie  one  hand,  Nassau  and  Suffolk 
which,  when  joined  to  Kichmond,  would  have  a  popula- 
tion of  203,616,  or  73,426  above  the  ratio;  on  the  other 
hand,  the  Queens-Richmond  district  as  now  constituted  with 
an  excess  of  1J5,997.  It  must  be  admitted  that  the  differ- 
ence of  42,571  is  a  very  substantial  one  which,  other  things 
being  equal,  would  be  conclusive  in  favor  of  the  Rich- 
mond-Nassau-Suffolk  district,  as  against  the  Queens-Richmond 
district.  But  other  things  are  not  equal.  Nassau  and  Suf- 
folk counties  are  not  as  "contiguous"  to  Richmond  as 
Queens.  The  two  former  are  practically  suburban  counties, 
stretching  along  the  shore  of  Long  Island  to  a  remote  dis- 
tance, while  the  two  latter  are  distinctly  urban,  both  being 
boroughs  of  the  greater  city  and  having  an  identity  of  interest 
that  far  outweighs  the  difference  of  a  few  thousand  in  popu- 
lation. These  and  other  kindred  considerations  were  probably 
influential  in  leading  the  legislature  to  decide  upon  the  second 
district  as  it  now  stands.  In  Matter  of  Smith  v.  Board  of 
Supervisors^  St.  Lawrence  Co.  (148  N.  Y.  191)  the  peti- 
tioner urged  that  there  should  have  beeika  transposition  of  two 
towns  in  St.  Lawrence  county,  which  were  on  the  dividing 
line  between  two  assembly  districts,  because  that  would  have 
resulted  in  reducing  the  disparity  in  population  from  716  to 
144,  or  a  gain  in  favor  of  equality  amounting  to  572.  In  the 
discussion  in  that  case  of  the  constitutional  commands  to  the 
effect  that  assembly  districts  shall  be  as  nearly  equal  in  number 
of  inhabitants  as  may  be,  and  that  they  shall  be  of  convenient 
and  contiguous  territory,  in  as  compact  form  as  practicable,  this 
court  clearly  recognized  the  ample  discretionary  powers  dele- 
gated to  legislative  bodies  charged  with  the  important  duties  of 
making  apportionment.  In  speaking  of  those  qualified  clausea 
of  the  Constitution  relating  to  equality  of  population  and  com- 
pactness, which  not  infrequently  conflict  with  the  unqualified 
clauses  relating  to  contiguity  of  territory  and  the  division  of 
counties,  towns  and  city  blocks,  this  court  said  :  "  These  quali- 
fying words  indicate  the  clear  intention  of  tlie  framers  of  tlie 
Constitution  to  permit  the  exercise  of  a  reasonable  and  honest 
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discretion  on  the  part  of  the  supervisors,  provided  that  in  no 
case  should  there  be  a  greater  excess  in  population  over  an 
adjoining  district  than  the  population  of  a  town  therein 
adjoining  such  assembly  district.  In  tlie  exercise  of  this  dis- 
cretion they  are  to  lay  out  the  districts  so  as  to  be  of  convenient 
and  contiguous  territory,  in  as  compact  form  as  possible." 

In  view  of  the  unique  physical  situation  of  Kiclimond 
county,  which  renders  impossible  a  literal  compliance  with  all 
or  any  of  the  constitutional  mandates,  relating  to  apportion- 
ment, I  think  it  cannot  fairly  be  said  that  a  diflEerence  in 
population  of  42,571  in  favor  of  some  other  arrangement 
than  that  adopted  by  the  legislature  is  suflScient  to  nullify 
the  plan  for  the  whole  state.  This  is  especially  true  when  we 
consider  the  decision  of  this  court  in  People  ex  rel.  Carter 
V.  Jiice  (135  N.  Y.  482),  where  it  was  held  that  an  inequality 
of  135,418  between  two  districts  in  New  York  city  was  not 
enough  to  condemn  the  apportionment  then  under  review. 
That  decision,  moreover,  was  under  the  act  of  1892,  which 
was  bitterly  impugned  for  partisan  unfairness,  while  the  con- 
test at  bar,  so  far  as  appears,  is  entirely  devoid  of  all  partisan 
interest. 

The  validity  of  the  apportionment  is  further  assailed  in  so 
far  as  it  relates  to  the  thirteenth  district,  which  is  one  of  the 
districts  in  the  borough  of  Manhattan  in  the  city  of  New 
York,  and  the  attack  is  made  upon  the  ground  that  it  is  in 
violation  of  the  constitutional  mandate  that  senate  districts 
shall  "  be  in  £^s  compact  form  as  practicable."  This  provision 
as  to  compactness  was  not  in  the  Constitutions  which  preceded 
the  one  adopted  in  1894,  and  has,  therefore,  not  been  the  sub- 
ject of  judicial  construction  in  our  courts.  The  noun  "com- 
pactness "  is  defined  in  the  Century  Dictionary  as  "  the  state 
or  quality  of  being  compact ;  firmness ;  close  union  of  parts." 
The  noun  "  form  "  is  defined  as  "  the  external  shape  or  con- 
figuration of  a  body ;  the  figure  as  defined  by  lines  and  sur- 
faces." These  two  definitions  clearly  disclose  the  possibility 
of  confounding  "  form"  and  " compactness "  in  cases  where 
there  is  reason  for  preserving  the  distinction  between  them« 
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To  the  ordinary  observer  a  first  glance  at  tlie  map  showing  the 
thirteenth  senatorial  district  would  seem  to  suggest  a  plain 
absence  of  compactness  when  in  fact  it  is  nothing  more  than 
irregularity  in  form.  Close  union  of  territory  does  not  depend 
upon  any  particular  shape.  In  the  physical  world  the  most 
compact  body  is  the  complete  sphere  in  which  the  center  is  at 
the  same  distance  from  every  part  of  the  sui'face.  Next  in 
order  of  compactness,  perhaps,  would  be  the  perfect  square, 
and  then  the  parallelogram.  For  obvious  reasons  these  arbi- 
trary symbols  cannot  be  applied  to  the  demarkation  of  lands 
into  political  divisions.  The  rarity  witli  which  they  are  even 
approximated  is  shown  by  every  geographical  map  ever  made. 
It  is  to  be  observed,  moreover,  that  the  command  as  to  com- 
pactness is  qualified  by  the  test  of  practicability.  The  sena- 
torial districts  shall  "  be  in  as  compact  form  as  practicable.^^ 
In  other  words,  they  shall  be  as  compact  as  feasible  ;  as  com- 
pact as  may  be,-  within  the  bounds  of  actual  execution  as 
distinguished  from  theoretical  discussion.  Compactness  as 
applied  to  one  situation  may  have  a  clear  meaning  that  would 
be  wholly  inapplicable  to  a  diflEerent  situation.  It  may  be  one 
thing  as  a])plied  to  the  Adirondack  region  and  quite  another  as 
to  a  tenement-house  district  in  New  York  city.  I  think  it  may 
also  be  fairly  argued  that  the  term  "compact"  as  used  in  our 
Constitution  has  reference  not  merely  to  territorial  compres- 
sion, but  to  density  of  population  and  such  considerations  as 
convenience  of  access  and  unity  of  interest,  as  well  as  those 
constitutional  limitations  inhibiting  the  division  of  certain 
city  blocks  fiind  enjoining  the  placing  of  others  so  as  to  pro- 
duce the  most  approximate  equality  of  population.  When 
the  matter  is  viewed  in  the  light  of  these  suggestions,  it  seems 
to  me  that  a  court  cannot  pass  upon  the  compactness  of  a 
given  districi  without  critically  going  over  the  entire  territory 
of  which  it  forms  a  part,  so  as  to  be  able  to  see  w^hat  eflfect  a 
different  subdivision  would  have  upon  the  whole.  The  most 
practical  test  of  the  question  is  to  draw  a  rough  sketch  of  an 
island  pi  irregular  shape  and  divide  the  interior  into  absolute 
squares  each  of  whicli  theoretically  contains  an  equal  number 


230  Matter  of  Sherrill  v.  O'Breen.  [-^P"^ 

Dissenting  opinion,  per  Werner,  J.  [Vol.  188. 

^ —  I 

of  inhabitants  excluding  aliens.  The  outer  edge  or  fringe  of 
the  island  would,  in  the  nature  of  things,  have  to  be  divided 
into  spaces  of  irregulaar  shape,  having  a  greater  or  lesser  area 
than  the  squares,  and  representing  corresponding  differences 
in  population.  By  dividing  the  total  population  of  the  island 
by  the  number  of  senate  districts  to  be  erected,  the  ratio  for 
each  district  would  be  obtained.  It  will  readily  be  seen  that 
even  under  such  an  arbitrary  arrangement  the  senate  districts 
would  necessarily  have  to  be  of  irregular  shapes  and  different 
sizes,  thus  embracing  varying  numbers  of  the  squares  or  irregu- 
lar spaces.  The  actual  problem  which  confronted  the  legisla- 
ture in  the  apportionment  of  Manhattan  island  was  infinitely 
more  difficult  than  is  the  illustration  given  above,  for  the  reason 
that  the  population  of  the  city  blocks  varies  all  the  way  from 
a  single  inhabitant  in  some  cases,  to  three  thousand  and 
upwards  in  others,  and  when  this  situation  is  applied  to  the 
constitutional  inhibition  against  the  division  of  city  blocks,  it 
is  apparent  that  in  the  effort  to  make  districts  "  ds  compact  as 
practicable"  the  legislature  must  be  given  great  latitude. 
The  question  is  not  to  be  decided  upon  the  form  of  one  dis- 
trict ;  nor  as  though  the  courts  were  a  second  legislature  with 
powers  of  revision.  It  must  be  met  upon  the  broad  ground 
that  the  courts  shall  not  invoke  the  judicial  power  unless, 
after  giving  due  heed  to  every  practical  difficulty  with  which 
the  legislature  has  had  to  deal  in  the  apportionment  of  a 
whole  state,  they  shall  regard  the  legislative  discretion  as  hav- 
ing been  so  far  transcended  that  annulment  of  the  legislative 
enactment  is  unavoidable.  The  inability  of  courts  to  deal 
satisfactorily  with  questions  involving  the  exercise  of  legj,s- 
lativo  discretion  is  very  aptly  expressed  in  Smith  v.  Board 
of  Sujx'nu'sors  {supra)  in  the  following  language :  "  It  is 
quite  impossible  that  the  carving  out  of  these  districts  with 
a  due  regard  to  convenience,  contiguity  and  compactness 
could  bo  accomplislied  in  a  satisfactory  manner  except  by  a 
board  of  officers  thoroughly  familiar  with  the  territory  aud 
haviui;  an  intimate  knowledge  of  its  towns,  topography  and 
means  of  communication  by  land  and  water.     We  should  not 
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feel  justified  in  interfering  unless  convinced  that  there  had 
been  a  clear  abuse  of  discretion." 

It  is  only  when  we  consider  that  there  is  a  legal  presump- 
tion that  the  law-making  power  has  performed  its  duty  in  the 
enactment  of  this  statute,  and  that  if  there  is  any  doubt  upon 
the  subject  it  is  the  duty  of  our  courts,  as  a  co-ordinate  branch 
of  government,  to  resolve  it  in  favor  of  the  validity  of  the 
work  of  the  legislature,  that  we  can  fully  realize  how  utterly 
indefensible  the  creation  of  a  particular  district  must  be,  in 
order  to  justify  the  judicial  overthrow  of  the  whole  plan  of 
apportionment.  In  this  connection  the  language  of  the 
Supreme  Court  of  Illinois  in  a  similar  proceeding  is  singularly 
apposite.  "  Absolute  exactness  in  that  respect  is  not  attain- 
able. The  requirement  of  contiguity  of  territory  has  been 
observed  in  every  instance,  but  in  the  formation  of  one,  at 
least,  of  the  districts  it  might  well  have  been  urged  in  the 
General  Assembly  that  the  requirement  of  compactness  had 
not  been  observed  and  complied  with  as  fully,  fairly  and  justly 
as  might  be  done,  and  that  a  nearer  approximation  to  compact- 
ness was  attainable.  How  much  nearer  an  approximation  to 
compactness  might  have  been  made  in  this  district  could  not, 
necessarily,  be  determined  in  view,  alone,  of  the  territory  of 
that  district  and  of  the  other  districts  adjoining  it,  but  possibly 
only  upon  a  view  of  all  the  districts  of  the  state.  A  change  in 
that  district  might  liavo  made  necessary  a  readjustment  of  the 
entire  apportionment,  and  this  involved  the  exercise  of  judg- 
ment and  discretion  of  the  law-making  body."  {People  ex 
rd.  Hefferncm  v.  CarlocJc^  198  111.  150.)  The  only  possible 
difference  between  the  situation  described  in  the  case  just  cited 
and  that  in  the  case  at  bar,  is  that  our  legislature  could  have 
re-arranged  the  districts  of  New  York  city  without  affecting 
the  districts  in  the  state  at  large.  Our  courts,  however, 
cannot  do  that.  They  must  either  support  the  whole  structure 
or  destroy  it  absolutely.  Taking  into  account  all  the  various 
elements  that  enter  into  a  practical  scheme  of  apportionment, 
I  do  not  believe  the  courts  should  annul  this  act  of  1906 
because   it   is   thought  that  the  outlines  of  a  particular  dis- 
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trict  indicate  that  it  is  not  as  compact  as  it  might  have  been 
made. 

Having  said  all  that  I  deem  necessary  about  the  two  spe- 
cific districts  upon  which  the  decision  of  this  court  is  to 
depend,  I  will  simply  add  a  few  geneml  observations  that  may 
be  quite  as  useful  in  pointing  out  the  limitations  upon  the 
jurisdiction  of  the  judicial  department  as  in  defining  the 
extensive  scope  of  legislative  power.  Under  our  theory  of 
government  all  power  is  primarily  lodged  in  the  people.  For 
practical  purposes  this  power  has  been  delegated  to  three 
departments,  which  are  co-ordinate,  but  not  necessarily  in  all 
respects  co-equal.  The  legislative,  executive  and  judicial 
departments,  respectively,  have  powers  as  to  which  each  is 
supreme.  The  power  to  make  laws  is  manifestly  superior  to 
that  of  interpreting  or  executing  them.  Therefore,  the  legis- 
lative function  is  to  that  extent,  and  at  least  theoretically, 
paramount  in  dignity  and  efficiency  to  the  executive  and  judi- 
cial functions.  This  I  conceive  to  be  one  of  the  underlying 
principles  which  support  the  legal  presumption  that  every 
statute  pertaining  to  matters  that  are  within  the  acknowledged 
powers  of  the  legislature  is  valid  and  constitutional.  This 
presumption  can  only  be  overcome  by  contrary  proof  that 
amounts  to  a  demonstration.  {Fletcher  v.  Peck^  6  Cranch, 
87  ;  Ex  parte  M^  Collum^  1  Cow.  564 ;  Morris  v.  People^  3 
Denio,  381.)  "Before  courts  will  deem  it  their  duty  to 
declare  an  act  of  the  legislature  void  as  in  violation  of  some 
provision  of  the  Constitution,  a  case  must  be  presented  in 
which  there  can  be  no  rational  doubt.  The  incompatibility  of 
the  legislative  enactment  with  the  Constitution  must  be  mani- 
fest and  unequivocal."  {People  ex  rel.  Carter  v.  Rice^  supra,) 
This  general  rule  as  to  the  presumptive  validity  of  legislative 
action  is  accentuated  when  applied  to  a  statute  providing  for 
a 'reapportionment  of  the  inhabitants  of  the  state,  because  the 
power  to  adjust  and  readjust  the  political  divisions  of  a  sov- 
ereignty is  as  purely  political  when  exercised  by  the  legisla- 
ture as  when  exercised  by  the  people.  The  mere  fact  that 
this  power,  when  exercised  by  the  legislature,  is  a  delegated 
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one,  does  not  change  its  nature ;  it  is  always  political,  as  dis- 
tinguished from  executive  or  judicial.  Nor  is  it  even  strictly 
legislative.  The  adoption  of  tlie  statute  in  which  the  power 
finds  expression  is  doubtless  a  legislative  act,  but  behind  and 
beneath  that  act  is  the  exercise  of  a  power  which  is  essentially 
political ;  the  power  to  form  and  create  subdivisions  of  the 
state.  When  the  limitations  upon  that  power  are  positive  and 
arbitrary,  so  that  the  comijiands  of  the  Constitution  can  be 
obeyed  with  mathematical  precision,  it  follows  that  any  sub- 
stantial deviation  therefrom  must  be  fatal.  But  when  the 
power  is  conveyed  in  language  that  not  only  implies  but 
commands  the  exercise  of  discretion,  it  must  be  deemed  a  dis- 
cretion adapted  to  the  practical  end  sought  to  be  attained  ; 
and  the  execution  of  such  a  power  pursuant  to  several  co-ordi- 
nate but  conflicting  constitutional  commands,  some  of  which 
are  not  arbitrary,  but  are  qualified  by  expressions  importing 
a  grant  of  discretion  to  the  legislature,  is  clearly  beyond  the 
reach  of  judicial  interference  unless  the  abuse  of  this  poHtical 
discretion  is  so  gross  and  palpable  tiiat  there  can  be  no  just 
dispute  about  it.  Any  other  rule  would  necessarily  involve 
the  usurpation  by  the  courts  of  the  powers  granted  to  the 
legislature.  Upon  that  particular  phase  of  the  question  before 
us,  this  court  has  spoken  in  no  uncertain  tone.  Speaking 
through  Peokham,  J.,  it  had  said  :  "  We  do  not  believe  in  the 
propriety  or  necessity  of  any  such  rule.  On  the  contrary,  we 
think  the  coui*t8  have  no  power  in  such  a  case  to  review  the 
discretion  intrusted  to  the  legislature  by  the  Constitution, 
unless  it  is  plainly  and  grossly  abused."  {People  ex  rel. 
Carter  v.  Rice^  supra,)  In  the  same  case  the  same  learned 
jurist  shows  how  plain  and  gross  must  be  the  legislative  viola- 
tion of  the  Constitution  before  the  courts  can  interfere  with 
the  work  of  the  legislature  in  making  apportionment,  and 
with  his  very  apt  words  1  close  this  discussion :  "  There  are 
some  inequalities  which  anyone  individual  intrusted  with  the 
power  might  at  once  remedy,  but  which  might  be  very  hard 
to  alter  when  brought  under  the  review  of  one  hundred  and 
twenty-eight  assemblymen   and   thirty-two  senators.      Local 
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pride,  commercial  jealousies  and  rivalries,  diverse  interests 
among  the  people,  together  with  a  difference  of  views  as  to 
the  true  interests  of  the  localities  to  be  affected,  all  these 
things  and  many  others  might  have  weight  among  the  repre- 
sentatives upon  the  question  of  apportionment,  so  that,  in 
order  to  accomplish  any  result  at  all,  compromise  and  con- 
ciliation would  have  to  be  exercised.  Looking  to  the  act  ag 
a  result  of  such  circumstances,  and  it  seems  clear  that  it  can- 
not be  said  to  be  so  far  a  violation  of  legislative  discretion  as 
to  cause  its  complete  overthrow  by  the  courts."  {People  ex 
rel.  Carter  v.  Hicey  supra.) 

For  these  reasons  I  vote  for  the  affirmance  of  the  orders 
made  by  the  courts  below. 

Vann,  Willard  Bartl^tp,  JJ.  (and  Gray,  J.,  in  opinion) 
concur  with  Chase,  J.,  and  Cullen-,  Ch.  J. ;  Haight  and 
Werner,  JJ.,  read  dissenting  opinions ;  Werner,  J.,  how 
ever,  concurs  in  so  much  of  Chief  Judge  Cullen's  opinion  as 
deals  with  the  effect  of  the  decision  made. 

Orders  reversed,  etc. 


The  People  of  the  State  ov  New  York,  Respondent,  v, 
William  Nelson,  Appellant. 

Chimes  —  Appeal  —  Unueasonable  Delay.  Any  unreasonable  delay 
in  bringing  on  for  argument  an  appeal  in  a  criminal  case  is  subveniye  of 
public  good  and  a  disgrace  to  the  administration  of  justice.  When  such 
delay  is  wholly  the  fuult  of  counsel  assigned  to  the  defendant  and  is  unex- 
plained  it  merits  severe  criticism,  and  they  should  not  be  retained  in  the 
position  to  which  they  are  assigned  or  thereafter  assigned  in  other 
criminal  actions. 

(Submitted  April  1,  1907;  decided  April  5,  1907.) 

Motion  to  affirm  w^ithout  argument  a  judgment  of  the 
Supreme  Court  at  a  Trial  Term,  criminal  branch,  in  the  county 
of  New  York,  rendered  April  9,  1906,  convicting  the  defend- 
ant of  the  crime  of  murder  in  the  first  degree. 
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The  motion  was  made  pursuant  to  the  provisions  of  sections 
536  and  539  of  the  Code  of  Criminal  Procedure. 

William  Trave7*8  Jerome,  District  Attorney  {Rohert  8. 
Johnstone  and  Rohert  C.  Taylor  of  counsel),  for  motion. 

O^Hare  iSb  Dinnean  opposed. 

Per  Curiam,  The  defendant  has  since  his  arraignment 
been  represented  by  a  firm  of  attorneys  assigned  as  counsel  to 
him  by  the  court.  The  prompt  and  orderly  administration  of 
justice  requires  tliat  we  change  the  counsel  assigned  to  repre- 
sent him.  A  brief  statement  of  the  facts  appearing  upon 
this  motion  will  emphasize  the  necessity  for  such  change. 
On  April  9th,  1906,  the  defendant  was  convicted  of  murder 
in  the  first  degree  and  sentenced  to  deatli  within  the  week 
beginning  May  21st,  1906.  On  April  26th  an  appeal  was 
taken  to  this  court.  The  trial  was  a  comparatively  short 
one,  and  the  proposed  case  and  exceptions  should  have  been 
served  on  or  before  May  26th,  1906.  It  was  not  so  served,  and 
no  extension  of  time  was  obtained  or  even  requested  therefor. 
On  July  7th,  July  26th  and  September  10th  the  district  attor- 
ney, by  letter,  called  the  attention  of  said  counsel  to  their 
default  and  requested  that  the  proposed  case  and  exceptions 
be  served.  No  reply  was  made  to  either  of  said  letters  and 
on  September  14th  a  formal  notice  requiring  that  the  return 
herein  be  filed  within  ten  days  was  served  upon  them.  It 
was  not  so  filed.  A  motion  was  made  in  this  court  October 
15th,  upon  due  notice  to  said  counsel,  to  dismiss  tlie  appeal. 
They  did  not  appear  in  person  in  this  court  or  file  any  papers 
in  explanation  of  their  delay,  but  one  of  said  counsel  wrote 
a  letter  to  the  clerk  of  this  court  in  which  he  stated  that  he 
had  been  informed  by  the  district  attorney  that  an  order 
requiring  the  service  of  the  case  and  exceptions  within  sixty 
days  would  be  satisfactory.  An  order  was  made  by  this 
court  October  23rd  denying  the  motion  and  granting  said 
counsel  sixty  days  in  which  to  perfect  the  appeal.  (186 
N.  Y.  554.)     A  copy  of  the  order  so  made  was  served  upon 
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them.  They  again  made,  default  in  serving  the  proposed 
case  and  exceptions.  After  the  time  to  serve  the  same  had 
expired  and  on  December  Slst  the  district  attorney  wrote 
them  calling  their  attention  to  the  default,  to  which  letter 
they  did  not  reply.  This  motion  was  made  April  1st,  1907, 
upon  due  notice  served  upon  said  counsel  March  2l6t.  They 
have  not  appeared  in  person  upon  this  motion,  but  have  filed 
an  affidavit  in  which  one  of  the  counsel  alleges  that  since  the 
middle  of  November,  1906,  and  until  a  recent  date,  he  has 
been  ill,  and  further  alleges  that  the  proposed  case  and  excep- 
tions is  now  ready  to  be  served.  No  affidavit  is  filed  by  the 
other  counsel.  We  are  in  receipt  of  a  letter  from  the  defend- 
ant, who  is  confined  in  the  death  chamber  at  tho  Sing  Sing 
Prison,  in  which  he  says  that  the  motion  papers  herein  were 
served  upon  him  and  that  he  then  wrote  to  his  counsel  but 
that  he  is  unable  to  get  any  reply  from  them.  Assuming 
that  the  defendant's  appeal  has  merit,  an  affirmance  of  the 
judgment  without  argument  on  account  of  the  negligence 
and  default  of  his  counsel  is  a  most  severe  penalty  which  we 
hesitate  about  imposing. 

This  state  has  by  statute  given  every  person  charged  with 
crime  a  reasonable  opportunity  to  establish  his  innocence.  To 
that  end  when  a  person  charged  with  crime  is  unable  to 
employ  counsel  the  court  must  assign  counsel  to  aid  him.  The 
counsel  so  assigned  acts  as  an  officer  of  the  court.  In  a  case 
where  a  person  is  charged  with  murder  in  the  first  degree,  or 
upon  an  appeal  from  a  judgment  of  death,  the  court  in  which 
the  defendant  is  tried  or  the  indictment  is  otherwise  disposed 
of,  or  by  which  the  appeal  is  finally  determined,  may  allow 
such  counsel  his  personal  and  incidental  expenses  and  a  rea- 
sonable compensation  for  his  services  not  exceeding  the  sum 
of  five  hundred  dollars.  When  a  person  is  convicted  of  mur- 
der in  the  first  degree  an  appeal  acts  as  a  stay  of  execution 
without  obtaining  a  certificate  of  reasonable  doubt  as  is 
required  in  other  cases.  All  of  the  provisions  mentioned  are 
for  the  purpose  of  enabling  a  person  so  charged  with  crime  to 
obtain  a  fair  and  impartial  trial  and  to  give  to  him  every  rea- 
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sonable  opportunity  to  show  that  lie  is  not  guilty  of  the  crime 
with  which  he  is  charged.  The  stay  in  capital  ca&es  should 
not  be  used  simply  for  the  purpose  of  delaying  the  execution 
of  the  judgment  of  death.  The  provisions  of  the  statute 
quoted,  which  are  designed  for  tlie  public  good  as  well  as  for 
the  protection  of  innocent  persons  accused  of  crime,  should 
not  be  allowed  to  become  the  means  of  discrediting  tlie  admin- 
istration of  criminal  justice  in  this  state.  The  intention  of 
the  legislature  In  capital  cases  is  that  a  final  determination  of 
such  criminal  actions  shall  be  liad  with  all  reasonable  speed. 
Such  intention  is  shown  by  providing  tliat  the  appeal  shall  be 
taken  directly  to  this  court,  and  by  the  further  provisions  of 
the  Code  of  Criminal  Procedure  (sections  536  and  539)  that 
where  the  judgment  appealed  from  is  of  death  tlie  appeal 
must  be  brought  on  for  argument  within  six  months,  nnless 
the  court  for  good  cause  shown  shall  enlarge  the  time  for  that 
purpose,  and  that  judgment  of  affirmance  may  be  given  with* 
out  argument  if  the  appeal  shall  not  have  been  brought  on  for 
argument  within  six  months  from  the  taking  of  such  appeal, 
unless  the  court,  for  good  cause  shown,  shall  have  enlarged 
such  time.  The  delay  frequently  observed  in  criminal  actions 
is  not  the  fault  of  the  courts.  A.ny  unreasonable  delay,  par- 
ticularly in  such  actions,  is  subversive  of  the  public  good  and 
a  disgrace  to  the  administration  of  justice,  and  when  it  is 
properly  brought  to  the  attention  of  the  court  action  will  be 
taken  to  prevent  its  continuance.  The  delay  in  this  case 
seems  to  have  been  wholly  the  fault  of  the  counsel  assigned 
to  the  defendant.  Their  delay  is  unexplained,  and  it  merits 
the  severe  criticism  of  this  court.  When  counsel  assigned  to 
aid  a  person  accused  of  crime  indulge  in  such  delay,  without 
reasonable  excuse,  they  should  not  be  retained  in  the  position 
to  which  they  are  assigned,  or  thereafter  assigned,  by  the 
court  in  other  criminal  actions. 

The  assignment  of  counsel  in  this  case  is  revoked  and  John 
D.  Lindsay,  attorney  of  New  York  city,  is  assigned  as  coun- 
sel for  said  defendant  to  represent  him  oii  the  appeal  herein, 
and  said  counsel  heretofore  assigned  to  said  defendant  are 
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directed  to  immediately  deliver  to  said  Liudsay  all  papers  that 
they  have  in  their  possession  or  control  relating  to  this  case, 
including  the  proposed  ease  and  exceptions  prepared  by  them. 

The  defendant's  defanit  is  opened  and  the  proposed  case 
and  exceptions  herein  may  be  served  on  the  district  attorney 
on  or  before  May  10,  1907. 

CcLLEN,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  IIaight, 
Vaxn,  IIiscock  and  Chase,  J  J.,  concur. 

Ordered  accordingly. 


KiCHARD  W.  Buckley,  Respondent,  v.  Calvin  G.  Doig  et  al., 
as  Administrators  of  the  Estate  of  Robert  McCafferty, 
Deceased,  et  al.,  Respondents,  and  John  McCafferty, 
Individually  and  as  Executor  of  William  McCafferty, 
Deceased,  et  al.,  Appellants. 

1.  Partnership —  When  Lands  Owned  by  Firm  Dealing  nr  Real 
Estate  Deemed  to  Be  Converted  into  Personalty  by  Partnership 
Agreement.  Where  a  partDership  formed  for  that  purpose  has  carritHl 
on  the  business  of  dealing  in  real  estate  as  a  commodity,  buying  it  abso- 
lutely for  the  purpose  of  improving  and  selling  it  and  either  dividing  the 
proceeds  of  the  sale  amongst  the  partners  or  reinvesting  it  in  more  real 
estate  to  be  similarly  dealt  with,  carrying  it  upon  the  firm  books  indis- 
criminately with  personal  property  as  part  of  the  assets  of  the  firm,  and 
this  course  of  conduct  is  in  accordance  with  and  confirmatory  of  an  oral 
agreement  for  a  copartnership  and  for  a  conversion  of  the  real  estate  into 
personalty  upon  dissolution  of  the  firm  or  disagreement  of  the  partners, 
a  trial  court  is  justified  in  finding  as  a  matter  of  fact  an  implied  inten- 
tion and  agreement  upon  the  part  of  the  copartners  that  there  shall  be  a 
conversion  of  their  real  estate  into  personalty  for  all  purposes,  and  that 
such  intention  and  agreement  will  apply  to  real  estate  happening  to  be 
undisposed  of  at  the  death  of  one  of  the  copartners  upon  a  distribution  of 
his  estate  as  between  his  heirs  at  law  and  personal  representatives. 

2.  When  Such  Conversion  Not  in  Conflict  with  Real  Property 
Law  (L.  1896,  Ch.  547,  g  207).  A  partnership  for  dealing  in  real  estate 
may  be  created  by  parol  and  the  question  whether  the  interest  of  a 
partner  in  such  real  estate  shall  for  purposes  of  distribution  be  treated 
as  realty  or  personalty  is  incidental  to  the  relation  of  copartnership. 
Its  disposition  is  governed  by  the  agreement,  express  or  implied  from 
the  acts  of  the  copartners,  and  the  finding  of  an  intention  for  a  con- 
version does  not  conflict  either  with  the  spirit  or  the  letter  of  the  statute 
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(Real  Property  Law  [L.  1896,  cb.  547]  §  207),  which  provides  that  '*  An 
estate  or  interest  in  real  property,  *  *  *  or  any  trust  or  power  over 
or  concerning  real  property,  or  in  any  manner  relating  thereto,  cannot  be 
created,  granted,  assigned,  surrendered  or  declared,  unless  by  act  or  ope- 
ration of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by 
the  person  creating,  granting,  assigning,  surrendering  or  declaring  the 
same." 

8.  EviDEKCB  —  Effect  of  Exchange  of  Deeds  Between  Partners. 
Where  it  appears  that  a  short  time  before  the  death  of  one  of  two  copart- 
ners carrying  on  business  under  such  agreement,  and  in  view  of  his  appre- 
hended death,  deeds  were  passed  between  the  partners  so  as  to  invest  each 
one  upon  the  record  with  a  half  interest  in  each  parcel  of  land  then  on 
hand  and  which  included  some,'  or  all,  of  the  lands  remaining  after  the 
death  of  such  partner,  that  fact  does  not  conclusively  indicate  an  intent 
that  the  real  estate,  held  by  the  firm,  should  be  regarded  as  such  and  not  as 
personalty,  where  other  inferences  are  deducible  therefrom  and  no  change 
was  made  upon  the  partnership  books  whereby  the  real  estate  was  charged 
up  to  the  respective  partners  in  accordance  with  the  deeds  which  were 
executed  or  in  any  manner  withdrawn  from  the  copartnership  agreement 
and  arrangements  as  they  had  always  existed. 

Buckley  v.  Doig,  115  App.  Div.  413,  affirmed. 

(Argued  February  28,  1907:  decided  April  9,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  10,  1906,  affirming  a  judgment  entered  upon  the 
report  of  a  referee  "which  determined  the  respective  claims  of 
the  personal  representatives  and  heirs  at  law  of  Robert 
McCafferty,  deceased,  to  the  latter's  interest  in  certain 
copartnership  real  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Albert  B,  Boardman^  Henry  W,  Clark  and  Frank  S. 
Gannon^  Jr.^  for  appellants.  No  out  and  out  conversion  of 
the  real  property  was  ever  effected.  No  express  agreement 
for  a  conversion  is  claimed.  The  facts  do  not  warrant  the 
application  of  the  doctrine  of  equitable  conversion  as  affecting 
the  succession  to  this  property.  {Smith  v.  Jackson,  2  Edw. 
Ch.  28 ;  Patterson  v.  Brewster^  1  Edw.  Ch.  352 ;  Dehnonico 
V.  OuiUaume^  2  Sandf.  Cli.  300;  Buckley  v.  Buckley^  11 
Barb.  43;    CoUumb   v.  Eead^  24  N.  Y.  505;    Barrow  v. 
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Calkins,  154  N.  Y.  503 ;  Foster's  Appeal,  74  Penn.  St.  391 ; 
Haeberly^s  Appeal,  191  Penn.  St.  239 ;  Carter  v.  Flexner, 
92  Ky.  400 ;  Lennon  v.  Fanes,  48  Ark.  557.)  If  an  agree- 
ment for  a  conversion  ever  existed  it  was  not  in  force  at  tlie 
time  of  McCafferty's  death  ;  the  real  property  in  question 
was  withdrawn  from  the  operation  of  any  gach  agreement  on 
November  12,  1902.  {Steward  v.  BlaTceway,  L.  R.  [4  Ch. 
A  pp.]  603 ;  Leno7i  v.  Fuoer,  48  Ark.  557.) 

John  L.  Hill  and  Robert  L.  Redfield,  for  plaintiff,  respond- 
ent. The  finding  of  an  agreement  for  an  absolute  conversion 
was  supported  by  sufficient  evidence  and  is  conclusive  upon 
tlie  appellants.  {Ostrom  v.  Greene,  161  N.  Y.  353;  Fnsi/pi 
V.  Fnsiffn,  120  N.  Y.  655 ;  Cooke  v.  Whipple,  55  N.  Y.  150 ; 
Greenwood  v.  Marvin,  111  N.  Y.  423  ;  Burgess  v.  Simonson, 
45  ]Sr.  Y.  225  ;  Darrow  v.  Calkins,  154  N.  Y.  503 ;  Colter  v. 
Clarke,  3  Edw.  Ch.  428;  Barney  v.  Pike,  94  Apg.  Div. 
199  ;  Collumh  v.  Head,  24  N.  Y.  505 ;  Hiscock  v.  Phelps,  49 
N.  Y.  97;  Fairchild  v.  Fairchild,  64  N.  Y.  471.)  The 
question  of  the  mutual  understanding  and  intention  of  the 
partners  in  executmg  the  deed  in  November,  1902,  is  one  of 
fact,  and  there  having  been  no  finding  of  such  intention  and 
none  having  been  requested,  it  cannot  be  assumed  in  this 
court  that  any  such  existed.  {Tvastees  of  Ea^st  Hampton  v. 
Yail,  151  N.  Y.  463 ;  First  NaL  Bank  v.  Dana,  79  N.  Y. 
108 ;  Henry  &  Co,  v.  Talcott,  175  N.  Y.  385 ;  Thomson  v. 
Bank  of  B.  N.  A,,  82  N.  Y.  1 ;  Palmer  v.  Cypress  Hills 
Ceimtery,  122  N.  Y.  429  ;  Koehler  v.  Huglies,  148  N.  Y.  50T; 
Bitmap  V.  Nat,  Bank  of  Potsdam,  96  N.  Y.  125 ;  Ostrander 
V.  Hart,  130  N.  Y.  406.)  The  finding  that  the  deeds  were 
executed  in  1902  is  not  inconsistent  with  the  further  finding 
that  the  lands  remained  partnership  property  at  McCaflferty's 
death.  {Trustees,  etc.,  v.  Vail,  151  N.  Y.  463;  Snyder  v. 
Seaman,  2  App.  Div.  258;  Town  v.  M,,  etc,,  Co,,  116 
N.  Y.  1.) 

Amasa  R.  Ayujdl  for  defendant,  respondent. 
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HiscocK,  J.  This  action  was  brought  to  effect  a  settle- 
ment of  the  affairs  of  a  copartnership  composed  of  plaintiff 
suid  one  Robert  McCafferty,  deceased,  and  especially  to  pro- 
(!ure  a  sale  and  distribution  of  the  proceeds  of  a  number  of 
parcels  of  real  estate  which  belonged  to  said  copartnership  at 
the  time  of  the  death  of  McCafferty. 

The  only  substantial  issue  involved  is  whether  said  real 
estate  is  to  be  regarded  as  having  been  so  converted  for  all 
purposes  into  personalty  that  the  share  of  the  deceased  part- 
ner therein  after  payment  of  copartnership  debts  and  adjust- 
ment of  equities  between  the  copartners  will  pass  to  his  per- 
sonal representatives  rather  than  to  his  heirs  at  law.  To  state 
it  in  a  slightly  different  form  the  question  is  whether  there 
has  been  an  out  and  out  conversion  of  this  copartnership  real 
estate  for  all  purposes,  and  even  as  between  heirs  and  next  of 
kin,  or  onlj^  a  qualified  one  for  tlic  purposes  and  interests  of 
the  copartnership.  The  learned  referee  and  Appellate  Divi- 
sion have  adopted  the  former  view,  and  while  the  question  is 
a  perplexing  as  well  as  an  interesting  one,  we  think  that  their 
conclusions  are  justified  by  the  facts  presented. 

A  proper  consideration  of  the  questions  of  law  requires  a 
somewhat  detailed  statement  of  the  facts. 

The  case  is  relieved  of  the  uncertainty  and  embarrassment 
which  sometimes  attend  the  decision  of  a  question  of  this  char- 
acter by  the  common  agreement  of  all  the  parties  that  the 
plaintiff  and  the  deceased  were  copartners,  and  that  the  real 
estate  in  question  was  copartnership  pi-operty.  Neither  is 
there  any  conflict  of  evidence  as  to  what  occurred  in  connec- 
tion with  the  copartnership.  This  was  formed  in  1877  to 
deal  in  real  estate  under  an  oral  agreement,  which  is  thus 
detailed  by  the  plaintiff  :  "  We  were  to  form  a  copartnership 
and  each  share  half  and  half,  *  *  *  and  we  were  to  divide 
the  profits  at  the  end  of  the  job,  or,  if  we  felt  like  it,  take  the 
money  and  re-invest  it  in  more  land,  which  we  did,  and  have 
been  doing  for  the  last  thirty  years.  I  said  to  Mr.  McCaf- 
ferty, or  Robert  —  he  was  my  brother-in-law  — '  Now  what  if 
any  disagreement  occurs  between  us?  We  ought  to  havo 
16 
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some  distinct  understanding  what  to  do.'     *Well,'  he  says, 

*  we  will  sell  everything  and  divide  the  money  between  us.' 

*  *  *  We  were  to  divide  the  profits  in  tlie  transaction. 
The  principal  subject  we  talked  about  was  the  disposition  of 
the  partnersliip  {^ssets  on  a  dissolution  of  the  firm.  "What 
was  said  about  that  was  that  if  any  dissolution  of  the  partner- 
ship should  occur,  or  we  had  any  disagreement,  we  should 
sell  all  our  holdings  and  divide  the  profits.  As  to  what  dispo- 
sition should  be  made  of  the  proceeds  of  lands  sold  in  case  of 
loss,  we  were  to  divide  the  losses  like  we  divided  the  profits." 

This  conversation  occurred  before  and  with  reference  to  the 
purchase  of  three  or  four  pieces  of  real  estate,  but  without 
any  other  or  different  arrangement  said  persons  thereafter  con- 
tinued to  purchase,  improve  and  sell  real  estate  down  to  the 
time  of  McCafferty's  death  in  1905,  when  the  real  estate  in 
question  was  on  hand,  except  that  the  transactions  of  tlie 
firm  were  not  very  active  for  two  or  three  years  prior  to 
McCafferty's  death,  on  account  of  his  ill-health. 

It  is  conceded  tiiat  the  partnership  was  formed  and  con- 
tinued for  the  purpose  of  dealing^in  real  estate  rather  than  of 
holding  it  as  an  investment  or  as  a  means  of  carrying  on  any 
I  other  business,\and  that  all  the  real  estate  purchased  was  sold 
as  rapidly  as  a  suitable  price  could  be  obtained  therefor. 
During  the  continuance  of  the  firm  there  was  invested  in  the 
purchase  of  lands  the  sum  of  $1,686,189  and  in  the  improve- 
ment thereof  the  sum  of  $2,232,903.  No  caj)ital  was  con- 
tributed by  the  partners,  but  their  transactions  were  conducted 
with  profits  or  with  moneys  borrowed  upon  the  property,  the 
proceeds  being  invested  and  re-invested  as  property  was 
marketed.  Regular  copartnership  books  were  kept,  upon 
which  was  opened  an  account  with  each  piece  of  property,  the 
final  balance  being  debited  or  credited  to  a  profit  and  loss 
account  according  as  there  was  a  profit  or  loss  upon  the  trans- 
action. An  account  was  also  opened  with  each  partner  in 
which  he  was  debited  with  moneys  drawn  by  him  or  paid  out 
on  his  account  and  credited  with  any  payments  on  account  of 
the  firm.     At  the  end  of  each  year  an  inventory  was  prepared 
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upon  which  was  entered  without  discrimination  a  statement 
of  tlie  copartnership  real  estate  and  personal  properties.  The 
deeds  of  the  real  estate  purcliased  ran  sometimes  to  one  of 
the  partners  and  sometimes  to  both  of  them,  but  in  the  latter 
case  contained  no  reference  to  the  copartnership,  and  the 
habendum  clause  was  in  the  ordinary  form  of  that  running 
to  tenants  in  common. 

In  1902  deeds  were  passed  between  the  partners  so  as  to 
invest  each  one  upon  the  record  with  a  half  interest  in  each 
parcel  of  land  then  on  liand,  and  which  included  some  or  all 
of  those  involved  in  this  action.  This  was  done  at  the  sug- 
gestion of  the  deceased  partner,  who  said  "  he  wanted  the 
interest  divided  and  his  half  interest  conveyed  from  him  to 
Mr.  Buckley  and  from  Mr.  Buckley  to  liim  when  necessary,  in 
order  that  each  might  have  a  half  interest  in  each  piece  of 
property.  *  *  *  He  said  about  his  condition  of  healtli : 
'  I  am  in  very  poor  health,  indeed,  and  can't  tell  what  will 
happen,  and  would  like  to  have  these  titles  straightened  so 
that  each  will  have  a  half  interest  on  the  records.'"  No 
change  was  made  upon  the  copartnership  books  to  accompany 
or  as  the  result  of  these  transfers  upon  the  record,  but  the 
real  estate  was  carried  thereafter  as  common  copartnership 
property  the  same  as  before. 

Mainly  upon  the  evidence  thus  summarized  the  learned 
referee,  manifestly  after  the  most  careful  and  thorough  con- 
sideration, in  substance  found  as  matters  of  fact,  amongst 
other  things,  that  the  oral  agreement  above  referred  to  not  only 
covered  and  applied  to  the  four  lots  then  purchased  but  was 
intended  to  and  did  cover  and  apply  to  all  lots  subsequently 
^purchased  ;  that  such  agreement  and  the  conduct  of  the  part- 
ners under  it  showed  that  it  was  their  intention  that  all  the 
real  estate  purchased  and  improved  by  them  should  be  treated 
as  personal  property  ;  that  the  real  property  belonging  to  said 
firm  was  always  considered  by  the  partners  to  be  personaH 
assets  and  was  uniformly  so  treated  in  their  mutual  dealings 
with  each  other;  that  the  agreement  of  copartnership  pro- 
vided that  upon  dissolution  of   the  firm  or  in  case  of  any 
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disagreement  between  tlie  partners  tlie  real  property  tljen 
remaining  on  liand  should  be  sold  and  the  proceeds  thereof 
divided  between  the  |mrtners. 

These  findings  if  sustained  by  any  evidence  are  binding 
upon  us  and  in  connection  witli  the  other  facts  found  lead  to 
an  affirmance  of  the  conclusion  that  tliere  lias  taken  place  a 
conversion  of  the  real  estate  for  all  purposes. 

The  determination  of  the  extent  to  which  the  theory'  of 
conversion  into  personalty  of  copartnership  real  estate  will  be 
carried  in  this  state  in  a  given  case  is  made  difficult  In'  much 
contradiction  of  authorities  and  uncertainty.  In  England  the 
general  rule  is  that  ecpiity  will  regard  such  real  estate  as  con- 
verted into  personalty  for  all  purposes.  This  rule  is  adopted 
by  the  courts  of  difiFerent  states,  including  our  own,  so  far  as 
may  be  necessary  to  provide  for  payment  of  firm  debts  or  the 
adjustment  of  partnership  equities,  but  it  has  not  been  observed 
to  the  extent  of  treating  such  property  as  converted  as  a  mat- 
ter of  course  between  the  heii*s  and  next  of  kin  of  a  deceased 
partner.  Upon  that  branch  of  the  question  there  has  been 
much  variance  in  the  decisions. 

We  think,  however,  that  the  great  weight  of  authority  in 
this  country  has  established  the  primary  and  fundamental  nile 
with  whicli  we  may  start,  that  even  between  such  heir  and 
personal  representative  a  conversion  will  be  regarded  as  hav- 
ing been  worked  when  such  was  the  intent  of  the  partners 
either  as  evidenced  by  express  agreement  or  fairly  deducihle 
from  facts  and  circumstances.  Thus  Story  on  Partnership 
(sect.  93,  sixtli  edition)  says:  "Indeed,  so  far  as  the  partners 
and  their  creditors  are  concerned,  real  estate  belonging  to  the 
partnership  is  in  equity  treated  as  mere  personalty,  and  gov- 
erned by  the  general  doctrine  of  the  latter.  And  so  it  will 
be  deemed  in  equity  to  all  other  intents  and  purposes,  if  the 
partners  themselves  have,  by  their  agreement  or  otherwise, 
properly  impressed  upon  it  the  character  of  personalty." 

And  Shumaker  on  the  Law  of  Partnership  (2nd  ed.  chap. 
145)  says  :  "  It  is  generally  conceded  in  all  jurisdictions  that 
the  question  whether  partnership  real  estate  shall  bo  deemed 
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absolutely  converted  into  personalty  for  all  purposes,  or  only 
converted  ^/'O  tafito  for  the  purpose  of  partnership  equities, 
may  be  controlled  by  the  express  or  impHed  agreement  of  the 
partners  tlieinselves,  and  that  where,  by  such  agreement,  it 
appears  that  it  was  the  intention  of  the  partners  that  the  lands 
should  be  treated  and  administered  as  personalty  for  all  pur- 
poses, effect  will  be  given  thereto."  (See,  also,  Burdick  on 
Partnership  [2nd  ed.  1906],  page  110 ;  Darroio  v.  Calhhm^ 
154  K  Y.  503.) 

And  so  we  come  to  the  precise  query  whether  tlie  evidence 
in  this  case  authorized  tlie  referee  to  iind  within  the  rule  above 
stated  that  it  was  the  intent  and  understanding  of  tlie  part- 
ners that  their  real  estate  should  be  treated  as  personalty  for 
all  purposes,  and  that  they  did  thereby  impress  upon  it  the 
characteristics  which  will  control  even  as  between  the  heir 
and  the  personal  representative.  We  think  it  did  authorize 
him  so  to  find. 

The  learned  counsel  for  the  appellants  insists  that  the  find- 
ing with  reference  to  the  oral  agreement  is  somewliat  broader 
tlian  the  agreement  itself  and  that  the  latter  did  not  provide 
for  a  sale  of  real  property  and  distribution  of  proceeds  in  the 
event  of  the  death  of  a  partner.  The  agreement  did  provide 
for  such  course  upon  the  dissolution  of  the  copartnership  and 
it  might  be  said  that  the  death  of  a  partner  which  worked  a 
dissolution  came  within  the  specific  terms  of  the  agreement. 
We  do  not,  however,  regard  it  as  necessary  to  hold  that  the 
oral  contract  specifically  provided  for  a  conversion  in  case  of  a 
death,  for  whether  it  did  do  this  or  not  we  regard  such  agree- 
ment as  significant  as  indicating  a  general  purpose  and  expec- 
tation that  the  real  property  would  be  converted  into  person- 
alty. The  agreement  was  quite  far  reaching  in  its  terms  and 
even  if  it  omitted  to  provide  for  some  particular  contingency, 
it  is  useful  as  indicating  the  general  attitude  of  the  partners 
towards  their  property  with  reference  to  the  question  now 
under  discussion. 

But  we  go  beyond  this  parol  agreement  and  regard  as  a 
mucli  sounder  and  safer  basis  upon  which  in  the  mam  to  predi- 
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cate  our  conclusions,  the  acts  of  the  parties  continued  through 
a  period  of  twenty-five  years. 

We  agree  that  a  conversion  should  not  be  adjudged  as 
between  the  heirs  and  personal  representatives  except  upon 
evidence  clearly  warranting  such  a  determination  and  that  it 
would  be  unsatisfactory  and  unsafe  to  base  such  a  determina- 
tion upon  a  mere  oral  agreement  made  many  years  before. 
We  do  not  feel  that  we  are  at  all  indulging  in  any  such  dan- 
gerous course  in  this  case.  We  look  at  the  conceded  acts  of 
tlie  parties.  For  a  long  period  of  years  they  purchased  real 
estate  for  the  sole  purpose  of  improving  and  selling  it.  They 
had  no  intent  permanently  to  hold  it  as  an  investment  or  as  a 
means,  like  a  warehouse,  store  or  factory,  of  carrying  on  some 
other  business.  The  only  business  which  they  had  was  that 
of  dealing  in  the  real  estate  itself  as  a  man  would  deal  in  any 
/  other  commodity  of  personal  property.  They  contemplated 
its  conversion  into  personalty  as  rapidly  as  possible  in  order 
that  the  proceeds  of  one  piece  might  either  be  re  invested  in 
another  or  divided  amongst  the  partners  as  profits.  Tlieir 
course  of  dealing  necessarily  involved  treating  the  property  as 
ordinary  merchandise,  and  its  regular  and  unfailing  con  version. 
Their  acts  during  all  of  these  years  entirely  confonned  to  and 
were  in  accordance  with  the  agreement  said  to  liave  been  made 
between  them  and  as  we  think  fully  warrant  the  belief  that 
they  intended  that  the  real  estate  at  all  times  and  for  all 
purposes  should  be  regarded  and  treated  as  personalty. 

If  we  are  correct  in  this  view,  we  do  not  think  that  the 
character  which  they  thus  generally  impressed  upon  the  real 
estate  in  which  they  were  dealing  should  be  terminated  and 
withdrawn  from  a  piece  of  it  happening  to  be  undisposed  of 
at  the  death  of  a  partnei,  but  that  the  character  once 
impressed  upon  it  should  continae  to  prevail  even  as  between 
heirs  and  representatives  of  such  partner. 

As  already  indicated,  we  are  aware  that  decisions  and  dicta 
may  be  found  opposed  to  our  conclusions  even  upon  facts 
somewhat  similar  to  those  Jiere  disclosed,  and  the  learned 
counsel  for  the  appellant  with  much  care  and  discrimination 
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has  called  them  to  our  attention.  So  far  as  the  cases  cited 
relate  to  instances  where  the  real  estate  was  held  permanently 
for  investment  or  as  a  means  of  carrying  on  some  business  or 
trade,  we  do  not  regard  them  as  closely  applicable,  for  it  seems 
to  us  that  there  is  a  wide  difference  between  such  a  case 
and  one  where  the  copartnership  deals  in  real  estate  as 
merchandise. 

It  will  not  be  possible  within  proper  limits  to  review  all  of 
the  other  cases  which  may  appear  to  be  more  akin  to  this  one. 
We  shall  content  ourselves  with  a  brief  reference  to  those 
arising  in  the  courts  of  this  state  cited  by  the  appellant's 
counsel  in  support  of  his  contentions,  it  being  very  fairly  con- 
ceded by  him  that  none  of  those  cases  are  entirely  decisive  of 
the  question  as  now  presented. 

The  cases  of  Cosier  v.  Clarke  (3  Edwards'  Ch.'428) ;  Fatter- 
$on  y,  Brewster  (4  Edwards'  Ch.  352);  Delmonico  v.  Gxdir 
laume  (2  Sand.  Ch.  366),  and  Buchan  v.  Sumner  {2  Barb.  Ch. 
165),  while  each  contained  some  discussion  of  the  subject  of 
conversion,  either  did  not  involve  or  did  not  pass  upon  the 
question  as  between  heirs  and  personal  representatives  under 
circumstances  at  all  similar  to  those  presented  here. 

Especial  reliance,  however,  is  placed  upon  the  cases  of 
Smith  V.  Jackson  (2  Edwards'  Ch.  28)  and  Buckley  v. 
Buckley  (11  Barb.  43).  The  first  case  did  involve  the  dis- 
position of  the  proceeds  of  copartners! lip  real  estate,  some  of 
which  had  been  bought  upon  speculation  and  entered  upon 
the  copartnership  books  as  "merchandise."  The  question 
involved,  however,  was  whether  the  proceeds  of  this  copart- 
nership propert}^  should  pass  to  a  trustee  for  copartnership 
debts  or  to  the  personal  representatives  of  the  deceased  part- 
ner, and  whatever  was  said  about  the  respective  rights  of 
personal  representatives  and  heirs  of  such  deceased  partner 
was  beyond  the  necessary  decision  of  the  question  actually 
presented. 

In  the  latter  case  the  question  of  conversion  arose  with  ref- 
erence to  the  proceeds  of  permanent  copartnership  real  estate 
and  fixtures  used  in  the  conduct  of  a  regular  business,  and 
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while  the  opinion  contains  a  most  interesting  and  exhaustive 
review  of  the  decisions,  both  in  England  and  in  this  country, 
and  reaches  the  conclusion  that  there  was  not  a  conversion  in 
that  case,  for  reasons  ah*eady  intimated  it  is  not  regarded  as 
entirely  applicable  to  the  facts  in  this  case.  Moreover,  this 
case  enunciates  a  rule  which  is  substantially  in  accordance 
with  the  one  now  being  adopted,  the  opinion  stating :  "  These 
cases  leave  no  doubt  as  to  the  law  in  this  state ;  and  this  is 
reasonable.  It  is  clear  that  all  (the  matter  of  conversion  as 
between  personal  representatives  and  heirs  at  law)  depends 
upon  the  intention  of  the  parties,  and  in  the  absence  of  any 
expressed  intention  to  that  effect,  how  can  it  be  presumed  that 
a  man  intends  to  convert  real  estate  into  personal  and  break 
the  descent  merely  because  a  portion  of  the  partnership  funds 
are  approprialed  for  the  purchase  of  real  estate?" 

The  case  of  Fairchild  v.  Fairchlld  (64  N.  Y.  471)  was  an 
action  of  partition,  and  although  some  observations  were  made 
upon  the  subject  of  conversion,  no  such  question  was  involved. 

Kext  we  pass  to  a  review  of  the  authorities  which,  in  our 
opinion,  sustain  the  decision  that  the  facts  in  this  case  warranted 
the  finding  of  an  intention  upon  the  part  of  the  partners  for 
a  general  conversion. 

Burdick  on  Partnership  (2nd  ed.,  page  111)  says:  "But 
eflFect  ought  to  be  given  to  the  intention  of  the  partners  in 
whatever  manner  it  may  be  disclosed.  When  real  estate  is 
purchased  with  firm  funds  and  is  treated  by  the  partners  as  a 
part  of  the  firm  assets  an  agreement  for  conversion  may  well 
be  inferred." 

In  Morrill  v.  Colehour  (82  111.  618)  land  was  purchased 
for  the  purpose  of  sale  and  acquisition  of  profits  only,  and 
not  for  permanent  use.  It  was  held  that  such  property  would 
be  regarded  in  equity  as  personal  property  among  the  part- 
ners in  the  speculation,  the  court  saying :  "  It  was  not  bought 
to  hold  as  land,  but  simply  as  an  article  of  commerce,  and 
for  speculation,  and  for  that  reason  equity  regards  it  as  per- 
sonal property  among  the  partners.  In  such  cases  the  inten- 
tion of  the  parties  stamps  the  character  of  the  transaction," 
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In  Lowe  v.  Zowe  (13  Bush's  Kentucky  Reports,  688)  the 
court,  after  reference  to  the  opinion  of  Story,  tliat  in  tlie 
absence  of  an  agreement  for  an  absolute  conversion  into  per- 
sonalty of  partnership  real  estate,  the  claims  of  the  heir  must 
prevail,  says :  "  This  seems  to  us  to  be  t!ie  true  doctrine,  with 
this  modification,  that  the  agreement  necessary  to  be  shown 
may  be  either  express  or  implied.  If  express,  of  course,  no 
difficulty  can  arise ;  but  if  no  agreement  be  expressed,  then 
the  court  is  to  decide  on  all  the  facts  whether  the  partners 
intended  their  real  estate  to  be  treated  as  part  and  parcel  of 
their  capital  stock,  not  only  for  the  purposes  of  the  partner- 
Bliip,  but  for  all  purposes.  When  such  agreement  or  inten- 
tion is  shown  from  the  nature  of  the  partnership  business,  the 
character  and  extent  of  the  real  estate  involved,  and  the 
partners'  mode  of  treating  and  considering  it,  it  should  be 
held  to  be  personalty,  not  only  for  partnership  purposes,  but 
for  the  purposes  of  distribution  also.  But  in  the  absence 
of  such  facts  and  circumstances  as  will  warrant  the  court  in 
finding  that  it  was  intended  or  agreed  by  the  partners  that  their 
real  estate  should  be  regarded  as  personalty  for  all  purposes,  it 
sl/ould  only  be  so  regarded  for  the  purposes  of  the  partnership." 

In  Heirs  of  Lvdlow  v.  Cooperh  Devisees  (4  Ohio  St.  1)  a 
partnership  was  formed  for  the  purpose  of  buying,  improving 
and  disposing  of  lots  by  donation  and  sale,  the  parties  being 
equal  partners  in  the  property  and  under  an  agreement  to  con- 
tribute equally  all  payments  and  to  share  in  the  profits  or  pro- 
ceeds arising  from  the  sale  of  lands.  The  court  said  :  "  The 
language  of  the  agreement  in  this  case  is  :  '  The  parties  are  to 
be  equal  in  all  payments  toward  the  purchase  money,  as  also 
in  the  profits  or  proceeds  of  the  sale  of  said  lands,  or  any  part 
of  them.'  Taking  this  whole  agreement  together,  there  can 
be  little  doubt  but  that  the  partners  intended  that  this  prop- 
erty should  be  sold  as  partnership  property,  and  thereby  con- 
verted, out  and  out,  into  personalty,  and  that  either  the  sur- 
viving partner  or  the  present  representatives  of  the  deceased 
partner,  could,  in  a  court  of  equity,  have  compelled  a  sale  and 
division   of  the  profits.     If  so,  it  belonged,  in  equity,  to  the 
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administrators  of  Ludlow  (one  of  the  partners)  and  not  to  his 
heirs." 

In  liammslsberg  v.  Mitchell  and  Lope  (20  Ohio  St.  22) 
it  is  said :  "  There  is  no  doubt  that  if,  by  the  tenns  of  the 
partnership  articles,  real  estate  be  purchased  with  partner- 
ship funds,  or  be  put  otherwise  into  the  partnership  stock,  to 
be  used  and  held  solely  for  partnership  purposes,  it  is  to  be 
regarded  as  converted  out  and  out  into  personalty,  so  that  the 
heir  at  law  takes  no  beneficial  interest  therein  in  any  event 
but  the  proceeds  not  needed  for  partnership  purposes  pass 
to  tlie  personal  representatives  of  the  copartners.  *  *  * 
We  see  no  good  reason  for  holding  that  an  agi-eement  in 
writing  is  necessary  for  sucli  conversion.  Undoubtedly  the 
intention  to  convert  out  and  out  should  be  made  to  appear 
clearly;  but  such  intention  may  be  inferred  from  circum- 
stances with  sufficient  clearness.  *  *  *  We  are  of  opinion 
that  such  conversion  is  sufficiently  shown  where  real  estate  is 
purchased  for  partnership  purposes,  paid  for  with  partnership 
means,  and  used  solely  for  the  conducting  of  the  partnership 
business." 

In  Gilhraith  v.  Gedge  (16  B.  Monroe's  Rept.  631)  it  is 
said:  "The  views  expressed  in  the  foregoing  opinion  are  to 
be  confined,  of  course,  to  the  facts  as  they  appear  in  the  record. 
In  regard  to  the  character  in  which  the  land  is  held,  it  only 
appears  that  the  partners  are  *  tobacconist  merchants,  and 
trading  and  dealing  in  real  estate,'  and  that  the  land  was  pur- 
chased with  the  money  of  the  firm.  These  facts  alone  do  not, 
in  our  opinion,  authorize  the  conclusion  that  the  partners  had 
impressed  upon  the  land  the  character  of  personal  estate,  and 
that  they  intended  it  to  be  used  and  disposed  of  as  such.  It 
does  not  appear  that  it  was  purchased  to  be  used  for  partner- 
ship purposes,  and  to  be  employed  and  disposed  of  as  per- 
sonal property.  If  real  estate  be  purchased  by  partners  with 
partnership  means,  for  partnership  purposes ;  that  is,  be  so 
purchased  to  be  used,  dealt  with  and  disposed  of  as  personalty, 
it  should,  for  commercial  convenience,  partake  of  the  character 
which  the  partners  have  thus  impressed  upon  it,  and,  upon 
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the  dissolution  of  the  partnership  by  the  death  of  one  of  the 
partners,  the  interest  of  the  deceased  partner  ought  to  belong, 
as  personalty,  to  the  executor  or  administrator,  and  not  descend 
to  tlie  heir,  and  should  be  treated  in  all  respects  as  personal 
estate.  But,  as  already  said,  we  do  not  think  that  the  facts 
in  this  record  are  sufficient  to  authorize  the  conclusion  that 
the  partners  had  impressed  upon  the  land  in  contest  the 
character  of  personalty."  (See,  also,  Hughes  v.  Allen^  Q^ 
Vt.  95 ;  Lenoxo  v.  Fones^  48  Ark.  657.) 

Three  cases  decided  by  the  courts  of  this  state  merit 
attention,  two  of  them  pre-eminently  so. 

Gollumh  V.  Bead  (24:  N.  Y.  505)  involved  consideration  of 
the  question  whether  copartnership  real  estate  was  to  be 
regarded  as  converted  into  personalty,  and  in  the  course  of  his 
opinion  Judge  Denio  stated:  "Where  land  is  conveyed  to 
two  or  more  persons  by  a  common  deed  of  conveyance  they 
become  tenants  in  common,  and  each  is  at  law  considered 
separately  seized  of  his  individual  share  as  fully  as  though 
they  derived  title  under  separate  conveyances  from  different 
sources.  But  if  the  tenants  in  common  are  at  the  same 
time  copartners  and  the  land  was  purchased  with  partnership 
funds,  and  for  partnership  purposes,  it  is  deemed  in  equity 
converted  into  personal  property,  and  is  liable  to  be  adminis- 
tered as  sucli  in  winding  up  the  affairs  of  the  firm  ;  and  it 
goes,  moreover,  to  the  personal  representative,  and  not  to  the 
heirs  of  a  deceased  partner."  It  must  be  admitted,  however, 
that  the  question  of  conversion  as  between  heirs  and  personal 
representatives  was  not  involved  in  this  case,  and  that,  there- 
fore, what  was  said  upon  that  subject  must  be  regarded  as 
expressive  of  the  views  of  the  learned  judge  writing  the 
opinion  rather  than  of  the  court. 

The  case  of  Darrow  v.  Calkins  (15-^  N".  Y.  503)  involved 
the  question  whether  the  title  to  an  undivided  half  interest 
of  lands  conveyed  by  deed  running  jointly  to  two  partners 
descended  to  and  vested  in  the  heirs  of  one  of  them,  and  there 
was  no  question  that  the  real  estate  was  copartnership  property. 
While  the  court  decided  the  case  upon  another  point,  and  did 
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not  finally  pass  npon  the  question  whether  there  had  been  a 
conversion  of  tlie  realty  as  between  the  heira  and  personal 
representatives,  that  question  did  receive  consideration  which 
was  so  pertinent  that  what  was  said  can  scarcely  be  regarded 
as  mere  dictum.  The  learned  Chief  Judge  Andrews  said : 
"  It  is,  however,  generally  conceded  that  the  question  whether 
partnership  real  estate  shall  be  deemed  absolutely  converted 
into  personalty  for  all  purposes,  or  only  converted  pro  tanto 
for  the  purpose  of  partnership  equities,  may  bo  controlled  by 
the  express  or  implied  agreement  of  the  parties  themselves, 
and  that  where  by  such  agreement  it  appears  that  it  was  the 
intention  of  the  partners  that  the  lands  sliould  be  treated  and 
administered  as  personalty  for  all  purposes,  effect  will  be  given 
thereto.  In  respect  to  real  estate  purchased  for  partnership 
purposes  with  partnership  funds  and  used  in  the  prosecution 
of  the  partnership  business,  the  English  rule  of  "  out  and  out" 
conversion  may  be  regarded  as  properly  applied  on  the  ground 
of  intention,  even  in  jurisdictions  which  have  not  adopted  that 
rule  as  applied  to  partnership  real  estate  acquired  under  dif- 
ferent circumstances  and  where  no  specific  intention  appeared. 
The  investment  of  partnership  funds  in  lands  and  chattels 
for  the  purpose  of  partnership  business,  the  fact  that  the  two 
species  of  property  ^re  in  most  cases  of  this  kind  so  com- 
mingled that  they  cannot  be  separated  without  impairing  the 
value  of  each,  lias  been  deemed  to  justify  tlie  inference  that, 
under  such  circumstances,  the  lands  as  well  as  the  chattels  were 
intended  by  the  partners  to  constitute  a  part  of  the  partnership 
stock  and  that  both  together  should  take  the  character  of  per- 
sonalty for  all  purposes,  and  Judge  Denio,  in  CoUumh  v.  Read 
{suj>ra\  expressed  the  opinion  that  to  this  extent  the  English 
rule  of  conversion  prevailed  here.  That  paramount  consider- 
ation should  1)0  given  to  the  intention  of  the  parties  when 
ascertained,  is  conceded  l)y  most  of  the  cases." 

Barney  v.  Pll'e  (94  Apjj.  Div.  199)  was  a  case  where  four 
parties  entered  into  an  oral  partnership  agreement  which  pro- 
vided that  the  partnership  capital  should  be  furnished  by  the 
pai'ties  in  certain  prescribed  proportions,  and  "  that  the  capital 


1907.]  Buckley  v.  Doig.  253 

N,  Y.  Rep.J  Opinion  of  the  Court,  per  Hiscock,  J. 

thus  contributed  should  be  invested  in  tlie  purchase  of  marsh 
lands  to  be  reclaimed  and  sold  and  converted  into  money,  and 
the  proceeds  and  profits  or  losses  should  l)e  divided  among  said 
partners  in  proportion  to  their  several  interests  therein,  such 
sales  and  distribution  to  be  made  as  soon  as  the  lands  were 
reclaimed  or  on  the  dissolution  of  the  partnership"  ;  also  that 
the  title  to  the  partnership  lands  should  be  taken  in  the  name 
of  one  of  the  partners.  The  question  was  directly  presented 
whether  the  interest  of  &  deceased  partner  in  the  lands  was  to 
be  regarded  as  real  or  personal  estate,  and  it  was  held  that 
under  the  agreement  in  question  there  was  an  equitable  con- 
vei-sion  of  the  lands  into  personal  property  for  all  purposes, 
including  the  transmission  of  the  interest  of  a  deceased 
partner  to  his  personal  representatives  instead  of  the  heirs. 

"We  think  that  these  authorities  and  sound  reason  justify 
the  conclusion  that  where  a  partnership  formed  for  that  pur- 
pose has  carried  on  the  business  of  dealing  in  real  estate  as  a 
commodity,  buying  it  absolutely  for  the  purpose  of  improving 
and  selling  it  and  either  dividing  the  proceeds  of  the  sale 
amongst  the  partners  or  reinvesting  it  in  more  real  estate  to 
be  similarly  dealt  with, (carrying  it  upon  the  iirm  books  indis- 
criminately with  personal  property  as  part  of  the  assets  of  the 
firm,  and  this  course  of  conduct  is  in  accordance  witli  and 
confirmatory  of  an  oral  agreement  for  a  copartnership  and 
for  a  conversion  of  the  real  estate  into  personalty  upon  disso- 
lution of  the  firm  or  disagreement  of  the  partners,  a  trial 
court  is  justified  in  finding,  as  a  matter  of  fact,  an  implied 
intention  and  agreement  upon  the  part  of  the  copartners  that 
there  shall  be  a  conversion  of  their  real  estate  into  personalty 
for  all  purposes,  and  that  sucii  intention  and  agreement  will 
apply  to  real  estate  happening  to  be  undisposed  of  at  the 
death  of  one  of  the  copartners  upon  a  distribution  of  his 
estate  as  between  his  heirs  at  law  and  personal  representatives. 

We  do  not  regard  as  well  founded  the  suggestion  that  the 
theory  of  conversion  is  in  conflict  with  the  statutory  provi- 
sion (Real  Property  Law,  L.  1896,  ch.  547,  sec.  207)  that  "  An 
estate  or  interest  in  real  property,     *     *     *     or  any  trust  or 
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power,  over  or  concerning  real  property,  or  in  any  manner 
relating  thereto,  cannot  be  created,  granted,  assigned,  surren- 
dered or  declared,  unless  by  act  or  operation  of  law,  or  by  a 
deed  or  conveyance  in  writing,  subscribed  by  the  person  creat- 
ing, granting,  assigning,  surrendering  or  declaring  the  same." 

It  is  sufficiently  well  settled  that  a  copartnership  for  deal- 
ing in  real  estate  may  be  created  by  parol.  {C/iester  v.  Dick- 
ersouj  54  N.  Y.  1 ;  Fairchild  v.  Fairchild^  64  N.  Y.  471 ; 
Williams  v.  Gillies,  75  N.  Y.  107.) 

The  question  whether  tlie  interest  of  a  partner  in  such  real 
estate  shall  for  purposes  of  distribution  be  treated  as  realty  or 
personalty  is  incidental  to  the  relation  of  copartnership.  Its 
disposition  is  governed  by  express  agreement  or  tliat  implied 
from  the  acts  of  the  copartners,  and  in  our  opinion  the  find- 
ing of  an  intention  for  a  conversion  does  not  conflict  either 
with  the  spirit  or  the  letter  of  the  statute  referred  to. 

But  finally  it  is  earnestly  urged  that  even  if  the  general 
facts  and  circumstances  attending  the  formation  and  conduct 
of  this  copartnership  would  authorize  the  finding  of  an  intent 
and  agreement  for  conversion,  such  facts,  circumstances  and 
finding  must  yield  to  and  are  prohibited  by  special  considera- 
tions, reference  being  made  to  the  deeds  passed  between  the 
copartners  shortly  before  the  death  of  McCaflferty,  and  it 
being  urged  that  these  transfers  conclusively  indicate  an  intent 
to  regard  the  reial  estate  as  such  and  not  otherwise.  Prol> 
ably  such  effect  might  have  been  given  by  the  trial  court  to 
those  acts.  Upon  the  other  hand,  we  think  other  inferences 
were  deducible  therefrom.  Mr.  McCafferty  was  contem- 
plating death  and  it  was  not  unnatural  that,  as  expressly 
stated  by  him,  he  should  desire  that  the  record  title  of  the 
real  estate  still  on  hand  should  conform  to  the  actual  and 
equitable  interests  of  the  respective  partners.  As  a  layman 
he  might  imagine  more  possibilities  than  really  existed  of 
complications  resulting  from  a  lodgment  of  titles  not  in 
accordance  with  tlio  real  interests  of  himself  and  his  copart- 
ner. This  idea  might  furnish  the  motive  for  what  was  done 
rather  than  any  thought  of  influencing  the  disposition  and 
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dietribation  of  his  partnership  interests  in  the  event  of  death. 
No  change  was  made  upon  tlie  partnership  books  whereby 
the  real  estate  was  charged  up  to  the  respective  partners  in 
accordance  with  the  deeds  which  were  executed  or  in  any 
manner  withdrawn  from  the  copartnership  agreement  and 
arrangements  as  they  had  always  existed. 

In  his  disposition  of  the  case  the  learned  referee  has  seen  fit 
to  adopt  this  latter  line  of  inferences  rather  than  the  other  one, 
and  has  made  findings  of  fact  upon  the  subject  wliich  we  think 
were  authorized  and  which,  therefore,  are  controlling  upon  us. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Vann  and  Willard 
Bartlett,  JJ.,  concur;  Haighf  and  Werner,  JJ.,  dissent. 

Judgment  affirmed. 


John   Adamson,   Appellant,  v.   The   City  of  New  York, 

Respondent. 

Municipal  CJorporatioss  —  When  Destruction  op  Building  by 
Cromtd  Does  Not  Constitute  Riot  and  Render  City  Liable  por  Dam- 
ages under  General  Municipal  Law.  The  destruction  of  an  unoccupied 
frame  building  by  a  varying  crowd  of  young  men  and  boys  numbering 
from  eight  to  thirty,  there  being  no  evidence  of  any  purpose  to  accom- 
plish the  destruction  by  violence  and  in  8pite  of  any  resistance,  but  on 
the  contrary,  it  appearing  that  when  a  policeman  approached,  the  crowd 
ran  away,  does  not  constitute  the  offenders  guilty  of  riot  within  the 
meaning  of  section  449  of  the  Penal  Code,  so  as  to  entitle  the  owner  to 
recover  from  a  municipality  the  value  of  the  building  under  section  21 
of  the  Oeneral  Municipal  Law  (L.  1892,  ch.  685),  providing  that  a  city  or 
county  shall  be  liable  to  a  person  whose  property  is  destroyed  or  injured 
therein  by  a  mob  or  riot  for  the  damages  sustained  thereby. 

Adamson  v.  City  of  New  York,  110  App.  Div.  58,  affirmed. 

(Argued  March  15,  1907;  decided  April  9,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  1,  1906,  which  reversed  a  judirment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial. 
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The  nature  of  the  action  and  the  facts,  so  far  as  tnaterial, 
are  stated  in  the  opinion. 

Pa^d  Eugene  Jones  for  appellant.  If  the  liability  of  the 
city  is  statutory,  then  the  liability  should  ho  ascertained  by 
following  the  definition  of  our  statute  as  to  what  makes  •*« 
mob  or  riot."  {Regina  v.  Langford^  Carr.  &  M.  602 ;  Mar- 
shall  V.  City  of  Buffalo^  50  App.  Div.  149;  People  v.  Most^ 
128  N.  Y.  108 ;  Dunjea  v.  Mayor,  etc.,  10  Daly,  300.)  At 
common  law  such  an  act  as  would  make  a  trespass  would 
make  a  riot  if  done  by  three  or  more  acting  in  concert. 
{Reed  v.  Gainabury,  4  D.  &  R.  250 ;  1  Hawkins  Pleas,  cli. 
65,  pp.  293-296;  Queen  v.  Soley,  11  Mod.  116.)  Proof  of 
an  intention  to  resist  the  civil  authorities  never  was  required 
to  be  shown  in  case  of  riot,  eitlier  in  civil  action  or  criminal 
prosecution  at  common  law.  {Sampson  v.  Charnhers,  4 
Campb.  221 ;  King  v.  Chanihers,  1  Stark.  195 ;  Beatson  v. 
Rushforthy  7  Taunt.  45  ;  Reed  v.  Gainsbury,  4  D.  &  K.  250; 
Marshall  v.  City  of  Buffalo,  63  App.  Div.  603 ;  Rea  v. 
Wood,  2  Stark.  269;  Clark  v.  Burdett,  2  Stark.  504;  King 
V.  Chamhers,  1  Stark.  195 ;  Sampso7i  v.  Chambers,  4  Campb. 
221 ;  Newcastle  v.  Broxtowe,  1  N.  &  M.  598.) 

William  B..  Ellison,  Corporation  Counsel  {James  D.  Bell 
and  James  W.  Covert  of  counsel),  for  respondent.  Plaintiff's 
property  was  neither  destroyed  nor  injured  by  a  mob  or  riot, 
but  that  destruction  was  brought  about  by  a  number  of  inde- 
pendent acts,  constituting  a  separate  crime  for  each  individ- 
ual, but  not  a  general  crime  for  which  the  city  is  made  liable. 
(1  Stephen  Hist.  Cr.  Law,  188;  2  Reeves  Hist.  Eng.  T^w, 
122;  1  Pike's. Hist.  Crimes,  220;  Buryea  v.  Mayor,  etc.,  10 
Daly,  300;  Marshall  v.  City  of  Buffalo,  50  App.  Div.  149; 
63  App.  Div.  603.) 

Hiscock,  J.  Plaintiff  was  the  owner  of  a  two-story  frame 
building  in  the  borough  of  Brooklyn.  It  had  been  unoccu- 
pied for  three  or  four  months  prior  to  November  5,  1901, 
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which  was  election  day,  and  during  tliat  period  had  been  sub- 
jected to  various  depredations  which  left  it  in  a  somewhat 
dilapidated  condition.  Upon  the  latter  day  it  was  practically 
demolished  by  a  varying  crowd  of  young  men  and  ])oys  esti- 
mated by  different  witnesses  to  have  numbered  from  eight  to 
thirty.  The  demolition  took  place  in  the  daytime  and  the 
persons  who  accomplished  it  are  said  by  one  of  the  witnesses 
to  have  had  an  axe  and  a  crowbar,  and  by  others  simply  to 
have  had  some  rope  and  pieces  of  pipe  and  timber  with  which 
to  pry  the  building  apart.  As  soon  as  one  of  the  trespassei's 
Jiad  secured  a  piece  of  the  house  he  ran  away  with  it  and 
another  took  his  place.  There  was  no  disturbance  except 
such  as  was  naturally  incidental  to  sucli  a  proceeding  and 
there  was  no  evidence  of  any  purpose  to  accomplish,  the 
destruction  by  violence  and  in  spite  of  any  resistance  which 
might  be  offered,  but,  upon  tlie  otlier  hand,  wlien  a  policeman 
appeared  the  crowd  ran  away.  At  tlie  same  time  in  otlier 
portions  of  the  police  precinct  boys  and  men  were  steaHng 
wood  for  bonfires. 

Upon  these  general  facts  plaintiff  has  sought  to  bold  the 
respondent,  the  city  of  New  York,  liable  for  the  value  of  his 
building  upon  the  ground  that  it  was  destroyed  by  a  mob  or 
riot,  basing  his  action  upon  section  21,  chapter  685  of  the 
Laws  of  1892,  known  as  the  General  Municipal  Law,  which 
in  part  reads  as  follows :  "  A  city  or  county  shall  be  liable  to 
a  person  whose  property  is  destroyed  or  injured  therein  by  a 
mob  or  riot  for  the  damages  sustained  thereby." 

The  learned  Appellate  Division  has  decided  that  there  was 
no  such  evidence  of  a  mob  or  riot  as  would  entitle  the  plaintiff 
to  recover,  and  we  agree  with  this  view. 

Section  449  of  the  Penal  Code  defines  riot  as  follows: 
**  Whenever  three^or  more  persons,  having  assembled  for  any 
purpose,  disturb  the  public  peace,  by  using  force  or  violence 
to  any  other  person,  or  to  property,  or  threaten  or  attempt  to 
commit  such  disturbance,  or  to  do  an  unlawful  act  by  the  use 
of  force  or  violence,  accompanied  with  the  power  of  immediate 
execution  of  such  threat  or  attempt,  thev  are  guilty  of  riot.' 
17 
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In  interpreting  this  statute  which  defines  an  offense  well 
known  at  common  law,  we  are  entitled  to  seek  aid  from  com- 
mon-law definitions  of  such  offense.  {People  v.  MoBt^  128 
N.  Y.  108,  113.) 

A  frequently  quoted  definition  of  the  term  riot  is  that 
given  by  Hawkins  in  his  "  Pleas  of  the  Crown,"  namely : 
"  A  tumultuous  disturbance  of  the  peace  by  three  persons  or 
more  assembling  of  their  own  authority  with  an  intent  mutually 
to  assist  one  another  against  any  one  who  shall  oppose  them 
in  the  execution  of  some  enterprise  of  a  private  nature  and 
afterwards  actually  executing  the  same  in  a  violent  and  tur- 
bulent manner  to  the  terror  of  the  people  whether  the  act 
intended  were  of  itself  lawful  or  unlawful." 

Greenleaf  adopts  a  definition  evidently  based  upon  that 
given  by  Hawkins  and  to  the  effect  tliat  to  constitute  a  riot 
"  It  is  necessary  that  there  be  three  or  more  persons  tumult* 
uously  assembled  of  their  own  authority  with  intent  mutually 
to  assist  one  another  against  all  who  shall  oppose  them  in  the 
doing  either  of  an  unlawful  act  of  a  private  nature  or  of  a 
lawful  act  in  a  violent  and  tumultuous  manner." 

Interpreting  the  statute  upon  which  plaintiff  bases  his  right 
of  action  in  the  light  of  the  provision  quoted  from  the  Penal 
Code  and  assisted  as  we  may  be  by  the  foregoing  common* 
law  definitions,  we  think  that  the  evidence  fails  to  disclose 
the  existence  of  a  mob  or  riot  at  the  time  plaintiffs  property 
was  destroyed.  As  we  use  and  contemplate  those  terms  we 
naturally  think  of  an  unlawful  assemblage  of  people  of 
threatening  attitude  acting  in  concert  with  disorder  and  vio- 
lence and  determined  to  accomplish  some  injury  to  person  or 
property  in  spite  of  any  resistance  which  may  be  offered.  It 
is  apparent,  of  course,  that  not  every  illegal  interference  with 
propert}^  by  three  or  moro  people  would  come  within  the 
definition  of  a  mob  or  riot,  but  that  many  such  infractions  of 
law  would  constitute  trespass  or  larceny  or  some  kindred 
offense.  The  acts  complained  of  in  this  case,  in  our  opinion, 
come  within  the  latter  category  rather  than  within  the  defini- 
tion  of  the  offense  which  plaintiff  has  sought  to   establish. 
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The  bojs  and  men  who  perpetrated  them  in  constantly  sliift- 
ing  luimbers  were  evidently  stealing  and  carrying  away  the 
material  of  plaintiffs  house  for  some  ulterior  purpose  not 
fully  disclosed,  and  their  conduct  in  dispersing  whenever  a 
policeman  appeared  indicated  any  other  purpose  than  that  of 
proceeding  with  force  or  violence  to  accomplish  their  pur- 
pose, acting  in  concert  and  mutually  assisting  one  another 
against  any  one  who  should  oppose  them. 

We  think  the  case  can  clearly  be  distinguished  from  those 
which  have  been  called  to  our  attention  as  authorizing  a 
recovery. 

In  Solomon  v.  Citi/  of  King8to7i  (24  Ilun,  562)  it  appeared 
that  a  crowd  which  had  assembled  at  a  lire  broke  into  plain- 
tiffs store  and  carried  away  his  goods  and  that  these  acts 
were  accompanied  by  violence  toward  those  who  were  attempt- 
ing to  protect  the  property  against  the  assembly.  It  was 
scarcely  contended  upon  the  part  of  the  defendant  that  the 
gathering  which  finally  caused  the  injury  to  plaintiffs  property 
did  not  constitute  a  mob  or  a  riot,  but  the  defense  was  rather 
based  upon  other  considerations  which  are  not  involved  here. 

In  Marshall  v.  City  of  Buffalo  (50  App.  Div.  149)  it  was 
proven  that  a  crowd  of  men,  women,  boys  and  girls  appeared 
upon  the  premises  of  the  plaintiflE  with  shovels,  axes  and 
other  tools  and  commenced  to  demolish  the  building  and 
carry  the  material  away  in  wagons;  that  from  100  to  200 
people  were  engaged  in  the  work  of  destruction  which  con- 
tinued for  three  days  until  only  the  foundations  were  left,  and 
it  was  held  that  it  might  be  fairly  inferred  and  found  from 
tlie  evidence  that  they  were  executing  the  common  purpose  of 
unlawfully  demolishing  and  removing  the  building  and  that 
tliere  was  a  preconcerted  plan  to  that  effect  upon  the  part  of 
many  people,  and  that  the  jury  were  entitled  to  draw  tho  con- 
clusion that  the  buildings  in  question  were  unlawfully  and 
with  force  and  violence  demolished  and  ruined  by  a  riotous 
and  disorderly  mob  in  the  execution  of  a  common  purpose 
and  in  defiance  of  law  and  order. 
.  The   case   of  Regina  v.  Langford  (Carrington  cfe  Marsh- 
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man's  Reports,  602)  involved  an  indictment  under  a  statute 
for  riotously  and  feloniously  demolishing  a  bouse.  The 
statute  contained  no  definition  of  the  term  riot  and  the  court 
resorted  to  the  one  drawn  from  Hawkins  which  luis  already 
been  quoted.  It  was  held  timt  a  riot  must  be  attended  with 
circumstances  of  terror  to  the  people  and  that  this  essential 
element  was  established  in  the  case  at  bar  and  hence  a  conviction 
was  allowed. 

In  each  of  these  cases  there  was  present  an  element  of  con- 
certed action  and  violence  in  attacking  those  who  offered 
resistance  to  the  execution  of  an  unlawful  plan,  or  of  a  large 
and  tumultuous  gathering  against  public  peace  and  order 
which  carried  out  its  unlawful  destruction  of  property  with 
preparation  and  deliberation,  or  of  unlawful  conduct  calcu- 
lated to  inspire  terror  and,  therefore,  coming  within  the  par- 
ticular statutory  defitiition  there  applicable,  and  none  of  which 
features  are  here  present. 

This  case,  upon  the  other  hand,  comes  within  the  principles 
adopted  in  Duryea  v.  Mayor y  etc.^  ofN,  Y,  (10  Daly,  300 ;  afld., 
100  N.  Y.  625)  where  it  was  held  that  the  conduct  of  a  collec- 
tion of  boys  and  young  men  who  destroyed  a  building  and  who 
showed  no  intent  to  resist  opposition  by  the  public  authorities 
or  private  citizens,  but  upon  the  other  hand  dispersed  at  the 
coming  of  a  single  police  ofHcer,  was  to  be  regarded  as  mali- 
cious mischief  and  trespass  rather  tlian  the  acts  of  a  mob  and 
riot.  The  distinguishing  facts  of  that  case  are  quite  similar 
to  those  presented  here  and  we  think  that  it  outlines  a  more 
correct  course  for  us  to  follow  than  would  be  adopted  if  we 
should  hold  that  the  acts  now  being  complained  of  were  of 
such  a  character  as  to  impose  a  liability  upon  the  municipality 
for  the  destruction  of  property  by  mob  violence.        ^ 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  rendered  upon  the  stipulation,  with  costs  in  all  the 
courts. 

Clllen,  Ch.  J.,  Gray,  Yann,  Werner,  WillardBartlett 
and  Chase,  J  J.,  concur. 

Order  affirmed,  etc. 
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Albert  Tompkins  et  al.,   Respondents,   v.   Fonda   Glove 
Lining  Company,  Appellant. 

1.  Conditional  Sale  —  Okal  Contract.  Where  machinery  is  sold 
to  a  corporation  under  an  oral  agreement  by  which  the  title  was  to  remain 
in  the  vendors  until  the  payment  by  the  vendee  of  the  purchase  price, 
for  which  drafts  were  given,  the  transaction  constitutes  a  condiiiondl 
sale,  although  the  agreement  being  oral  is  not  filed  as  required  by  statute. 

2.  Evidence  —  When  Declauations  by  Deceased  Officer  op  Cor- 
poration AGAINST  His  lNTKIiE.ST8  AUE  ADMISSIBLE   IN  ACTION  AGAINST 

THE  Corporation.  Where  the  vendee,  while  in  default  in  the  payment 
of  the  drafts  given  for  the  purchase  price  of  the  machinery,  transferred 
it,  together  with  other  personal  property,  to  a  firm  who  were  large  cred- 
itors of  the  vendee,  and  such  firm  sold  the  mnchinery  to  a  corporation 
against  which  the  vendors  brought  an  action  for  the  conversion  of  the 
machinery,  declarations  made  by  a  deceased  stockholder  and  director  of 
the  defendant  who  had  negotiated  the  purchase  of  the  machinery  for  the 
defendant,  are  properly  admitted  to  prove  that  the  defendant  had  knowl- 
edge of  the  plaintiffs' claim  of  title  to  the  machinery;  not  because  the 
person  making  such  dechirations  was  an  officer  of  the  defendant,  but  for 
the  reason  that  the  declarant  was  dead;  that  he  possessed  competent 
knowledge  of  the  facts  and  that  the  declarations  were  at  variance  with 
his  interests  and,  therefore,  likely  to  be  true. 

3.  Conversion  —  Action  against  Purchasers  of  Property  Sold  by 
Vendees  in  Possession  under  Conditional  Sale  —  When  Failure 
to  Demand  Property  is  Fatal  to  Action  of  Conversion.  Where  it 
is  found  bj^ the  trial  court,  upon  the  trial  of  such  action,  *'  that  no  sufficient 
demand  for  the  restoration  of  the  property  in  question  was  made  before  the 
commencement  of  this  action."  such  finding,  approved  by  a  unanimous 
decision  of  the  Appellate  Division,  is  fatal  to  a  recovery  by  the  plaintiffs, 
where  it  appears  that  after  the  default  the  vendor  allowed  the  machinery 
to  remain  in  the  hands  of  the  vendees,  and,  therefore,  they  had  an  interest 
which  they  could  sell  to  the  defendant,  since  it  is  the  general  rule  tlut 
where  property  comes  lawfully  into  the  possession  of  a  party  he  cannot 
be  charged  with  conversion  in  failing  to  surrender  it  to  the  owner  unless 
a  demand  therefor  is  made. 

Tompkins  v.  Fonda  Olope  Lining  Co.,  105  App.  Div.  637,  reversed. 

(Argued  March  13,  1907;  decided  April  9,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
5,  1905,  affirming  a  judgment  in  favor  of  plaint;/fT8  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 
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The  nature  of  the  action  and-  the  facts,  so  far  as  material, 
are  stated  in  tlie  opinion. 

Andrew  J,  Nellis  for  appellant.  When  Hilton  sold  and 
delivered  the  machinery  to  the  Cayadutta  Knitting  Company, 
and  agreed  with  it  and  with  plaintiffs  that  the  title  to  the 
machinery  should  remain  in  plaintiffs  until  the  drafts  which 
Hilton  had  originally  accepted  as  purchase  price  of  the  prop- 
erty should  be  fully  paid,  nothing  more  was  intended  or 
effected  than  the  giving  of  chattel  security  for  the  paj'ment  of 
the  purchase  money.  {Weston  y,  Brown^  158  N.  T.  360; 
Wait  V.  Green,  36  N.  Y.  556 ;  Ballard  v.  Burgett,  40  N.  Y. 
314 ;  Mott  V.  //.  Nat,  Bank,  22  Hun,  359  ;  Ilintermeister  v. 
Lane,  27  Hun,  497 ;  Donnelly  v.  McArdle,  86  App.  Div.  33 ; 
Ilerryford  v.  Damn,  102  IT.  S.  235  ;  (7.  R,  E.  Co,  v.  M.  Nat. 
Bank,  136  U.  S.  268;  Earle  v.  Robinson,  91  Hun,  363; 
Brewer  v.  Ford,  54  Hun,  110.)  The  trial  court  erred  in 
admitting  the  declarations  clainied  to  have  been  made  by 
Titus  Sheard,  a  director  of  the  defendant,  on  tlie  23d  of 
August,  1902,  to  the  eft'ect  that  he  had  notice  of  plaintiffs' 
claim  when  the  sale  was  made  to  the  defendant  on  the  31st  of 
July,  1902.  {F,  Nat,  Bank  v.  O,  Nat,  Bank,  60  N.  Y.  278; 
Cosgray  v.  N,  E.  P,  Co,,  22  App.  Div.  455 ;  Goetz  v.  M.  S. 
R,  Co,,  54  App.  Div.  365.)  The  court  erred  in  deciding  as 
matter  of  law  that  the  defendant  nnlawfully  converted  the 
machinery  to  its  own  use  prior  to  the  commencement  of  this 
action.  {Nelson  v.  Nell,  12  Wkly.  Dig.  154;  Goodxoinx^ 
Weriheimer,  99  N.  Y.  149;  Leven  v.  Smith,  1  Den.  571; 
Phelps  V.  Bostwick,  22  Barb.  314 ;  Hall  v.  Robinson,  2  N.  Y. 
293;  Brown  v.  Cook,  9  Johns.  361 ;  Ryerson  \,  Kauffield, 
13  Hun,  387;  Gilbert  v,  M,  L  Mfg,  Co,,  11  Wend.  625;  IF. 
T,  Co,  V.  Iron  Works,  100  N.  Y.  Supp.  254 ;  Stevens  v.  IIyd4, 
32  Barb.  171.) 

Wllliain  W,  Morrill  for  responde-its.  The  testimony  of 
Ernest  Tompkins  to  declarations  of  Titus  Sheard  was  compe- 
tent. {Buflnj}  V.  Pratt,  84  Hun,  201 ;  Griffin  v.  Train,  90 
App.   Div.   21 ;  McDonald  v.  Wesendonck,  30  Misc.   Rep. 
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601 ;  Bartlett  v.  Patton,  10  S.  E.  Rep.  21 ;  Vogley  v. 
£loom^  45  N.  W.  Rep.  10;  Ileidenhehner  v.  Johnston^  13. 
S.  W.  Rep.  46 ;  Hart  v.  Kendall,  3  So.  Rep.  41 ;  Friherg  v. 
Douvaiiy  23  111.  App.  68.)  There  is  no  error  in  the  sixth 
finding  of  law,  namely,  ''that  the  defendant  unlawfully  con- 
verted the  said  machineiy  to  its  own  use  prior  to  the  com- 
mencement of  this  action."  {Pease  v«  Smithy  61  N.  Y.  477 ; 
Beriistein  v.  Warland,  33  Misc.  Rep.  282 ;  Hovey  v.  Bromley, 
85  Hun,  543 ;  Holden  v.  iT.  Y.  i&  E,  Bank,  72  N.  Y.  286 ; 
Cra^ie  v.  Iladley,  99  N.  Y.  131 ;  Jf.  Nat  Bank  v.  Tracey, 
77  Hun,  443 ;  Farrington  v.  Payne,  15  Johns.  431 ;  Ilallett 
V.  Carter,  19  Hun,  629 ;  Keefer  v.  Green^  41  N.  Y.  S.  R.  452.) 

CuLLEN,  Ch.  J.  The  action  is  for  the  conversion  of  a  quan- 
tity of  machinery,  the  subject  of  a  conditional  sale  made  by 
the  plaintiffs  to  the  Cayadutta  Knitting  Company  in  1896. 
The  condition  of  the  sale  was  that  the  title  to  the  property 
sold  by  the  plaintlfFs  should  remain  in  them  until  the  payment 
by  the  vendee  of  the  purchase  price,  for^  which  certain  drafts 
were  given.  These  drafts  were  renewed  froni  time  to  time, 
but  never  paid.  In  1901  the  knitting  company  transferred 
the  machinery,  together  with  other  personal  property  and  real 
estate,  to  the  firm  of  Littauer  Brothers,  who  were  large  cred- 
itors of  the  company.  In  1902  the  property  was  sold  by  Lit- 
tauer Brothers  to  the  defendant,  who,  in  consideration  thereof 
issued  a  portion  of  its  capital  stock.  The  agreement  between 
the  plaintiffs  and  the  knitting  company  was  oral  and,  of 
necessity,  was  not  tiled  as  required  by  the  statute ;  but  the 
trial  court  found  that  both  Littauer  Brothers  and  the  defend- 
ant had  knowledge  of  the  plaintiffs'  title  and  that  neither  was 
a  purchaser  in  good  faith.  It,  therefore,  awarded  the  plaintiffs 
the  value  of  the  goods  converted.  The  learned  counsel  for 
the  appellant,  in  an  elaborate  argument,  contends  that  in  effect 
the  transaction  between  the  original  parties  was  not  a  condi- 
tional sale  but  a  chattel  mortgage  and,  therefore,  void.  We 
think  this  claim  is  not  well  founded,  and  that  there  are  only 
two  objections  to  the  recovery  which  require  our  notice. 
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The  evidence  given  by  the  plaintiflfs  to  show  that  tlie 
defendant  had  knowledge  of  their  claim  were  declarations  of 
Titus  Sheard,  a  stockholder  and  director  of  the  defendant 
cotnpany,  wlio  negotiated  the  purchase  of  the  property  in  suit 
from  Littauer  Brothers.  Sheard  had  died  before  the  time  of 
the  trial.  This  evidence  was  admitted  against  the  objection 
and  exception  of  the  appellant,  who  contends  that  such  admis- 
sion was  error.  We  thinlc  tlie  law  is  settled  otherwise.  The 
fact  that  Sheard  was  a  director  and  officer  of  the  defendant 
did  not  render  his  admissions  or  declarations  admissible  as 
against  the  defendant.  {First  NaL  Bank  of  Lyons  v.  Ocean 
NaU,  Bank^  60  N.  Y.  278.)  They  were  admissible,  however, 
on  another  ground  of  which  his  connection  with  the  defend- 
ant forms  no  factor,  except  that  it  whs  through  that  connec- 
tion that  the  declarations  made  were  against  the  interest  of 
the  declarant.  Mr.  Greeuleaf  states  the  rule  (Evidence,  sec. 
147) :  "  A  third  exception  to  the  rule,  rejecting  heai-say  evi- 
dence, is  allowed  in  the  case  of  declarations  and  entries  made 
by  persons  since  deceased,  and  against  the  interest  of  the  per- 
sons making  them,  at  the  time  they  were  made.  "We  liave 
already  seen  that  declarations  of  third  persons,  admitted  in 
evidence,  are  of  two  classes,  one  of  which  consists  of  written 
entries,  made  in  tlio  course  of  official  duty  or  of  professional 
employment  *  *  *.  But  declarations  of  the  other  class, 
of  which  we  are  now  to  speak,  are  secondary  evidence,  and 
are  received  only  in  consequence  of  the  death  of  the  person 
making  them.  This  class  embraces  not  only  entries  in  books, 
but  all  other  declarations  or  statements  of  facts,  whether  verbal 
or  in  writing,  and  whether  they  were  made  at  the  time  of 
the  fact  declared  or  at  a  subsequent  day.  But,  to  render 
them  admissible,  it  must  appear  that  the  declarant  is  deceased ; 
that  he  possessed  competent  knowledge  of  the  facts,  or  that  it 
was  his  duty  to  know  them ;  and  that  the  declarations  were  at 
variance  with  his  interests."  Wigmore  on  Evidence  (Vol.  2, 
sec.  1469)  is  to  the  same  efFect.  The  exact  question  was 
decided  b}'  this  court  in  Lyon  v.  Riaker  (141  N.  Y.  225)  in 
•  accordance  with  the  rule  stated  in  the  authorities  cited.    There 
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Judge  Peckham,  after  reviewing  the  authorities,  said :  ''  The 
court  receives  declarations  of  a  deceased  person  against  his 
interest  because  of  the  likelihood  of  their  being  true,  of  their 
general  freedom  from  any  reasonable  probability  of  fraud, 
and  because  they  caimot  be  set  up  or  proven  until  then  death 
of  the  party  making  them.  We  think  it  plain  that  the  decla- 
rations of  the  deceased  grantor  were  admissible  against  the 
defendant,  although  the  latter  clainied  nothing  under  the 
grantor,  and  was  not,  therefore,  strictly  in  privity  with  him." 
(See,  also.  Bump  v.  Pratt,  81  Hun,  201 ;  Griffin  v.  Train^ 
90  App.  biv.  16.) 

The  second  objection,  however,  we  think  fatal  to  the 
recovery.  Though  the  evidence  may  have  admitted  of  a 
different  conclusion,  the  trial  court  found,  at  the  request  of 
the  defendant,  "  That  no  sufficient  demand  for  the  restoration 
of  the  property  in  question  was  made  before  tlie  connnence- 
ment  of  this  action."  The  universal  rule  in  this  state  is  that 
where  property  comes  lawfully  into  the  possession  of  a  party 
he  cannot  be  charged  for  a  conversion  in  failing  to  surrender 
it  to  the  owner  unless  a  demand  therefor  is  made  {Gillet  v. 
Roberts^  57  N.  Y.  28),  and  this  rule  applies  although  in  his 
answer  the  defendant  m  ly  set  up  a  hostile  title  and  claim  to 
own  the  property.  {Goodwin  v.  Wertheimer^  99  N.  Y.  149.) 
In  the  present  case  the  plaintiffs,  after  the  default  of  their 
vendee  in  the  payment  of  the  purchase  money  allowed  it  to 
continue  in  possession  of  it.  They  could  not  charge  the 
vendee  with  conversion  until  after  demand  {jy Rourke  v. 
Hadcoch^  114  N.  Y.  541),  and  under  the  recent  decision  of 
tliis  court,  until  the  defendant's  vendors  were  in  default, 
those  vendors  had  an  interest  of  which  they  might  dispose. 
{Davis  v.  Bliss^  187  N.  Y.  77.)  Therefore,  the  purchase  by 
the  defendant  was  not  a  wrongful  act. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  the  event. 

Gray,  Vann,  Werner,  Willard  Bartlett  and  Hiscook, 
J  J.,  concur ;  Chase,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Henry  C. 
March,  Respondent,  v.  Andrew  J.  Beam  et  al.,  as  Inspect- 
01*8  of  Election  of  tlie  Village  of  East  Eocliester,  Appellants. 

1.  Election  Law  —  Void  and  Protested  Ballots  —  Jurisdiction 
OP  Courts  to  Correct  Erroneous  Disposition  Thereof.  Where 
inspectors  at  a  village  election,  in  spite  of  written  and  oral  protests, 
received  ballots  which  were  not  only  unofficial,  but  objected  to  as  marked 
for  identification,  and  counted  them  and  then  caused  them  to  be  locked 
and  sealed  up  with  the  valid  ballots  voted  at  the  election,  their  action 
was  a  violation  of  section  111  of  the  Election  Law  (L.  1896,  ch.  909),  and 
the  Supreme  Court  has  the  power  and  jurisdiction  to  command  that  the 
ballot  box  containing  these  void,  unofficial  and  protested  ballots  should 
be  opened  and  those  ballots  removed  and  placed  in  a  package  and  dis- 
posed of  according  to  the  commands  of  said  section,  to  the  end  that  the 
proceedings  authorized  by  section  114  of  the  act  may  be  instituted  if  any 
candidate  voted  for  at  such  election  should  so  desire. 

2.  Mandamus  —When  Writ  Directing  Correction  op  Errors  Made 
BY  Inspectors  Is  Void  for  Want  of  Jurisdiction  —  Supreme  Court 
Has  No  Power  to  Order  Recanvass  of  Ballots.  Where  a  candidate, 
voted  for  at  such  election  and  declared  defeated  upon  the  count  of  all  the 
ballots  voted,  official  and  unofficial  and  those  objected  to  as  marked  for 
identification,  institutes  proceedings  for  a  peremptory  writ  of  mandamus 
commanding  that  the  inspectors  make  a  correct  canvass  and  certificate  of 
the  result  of  the  election  by  deducting  the  votes  counted  upon  the  unoffi- 
cial ballots  and  upon  those  marked  for  identification;  that  such  ballots  be 
indorsed  as  objected  to  upon  the  ground  that  they  were  unofficial  and 
marked  for  identification,  and,  together  with  the  official  ballots,  bu 
returned  (is  required  by  section  111  of  the  Election  Law,  and  that  such 
inspectors  do  nil  things  necessary  to  the  end  that  a  correct  canvass  and 
certificate  of  said  ballots  be  made  in  compliance  with  the  Election  Law, 
an  order  of  the  Special  Term  directing  a  writ  of  mandamus  granting  the 
relief  asked  for  is  erroneous,  and  the  writ,  in  so  far  as  it  commands  a 
recanvass  of  the  votes  aud  a  proclamation  of  the  result,  is  void  for  want 
of  jurisdictii  u. 

People  ex  rel.  March  v.  Beam,  117  App.  Div.  374,  modified. 

(Argued  February  20,  1907;  decided  April  9,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourtli  judicial  department,  entered 
January  31,  1907,  which  aflSrmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
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compel  the  defendants  to  re-assemlJe  and  correct  their  certifi- 
cate of  canvass  of  votes  cast  at  the  village  election. 
The  facts,  so  far  as  ipaterial,  are  stated  in  the  opitiion. 

Merton  E.  Lewis  for  appellants.  The  Election  Law  does 
not  authorize  the  issuance  of  a  writ  of  mandamus  to  compel  a 
reconnt  of  ballots.  {People  ex  rel.  Brink  v.  iFay,  179  N.  Y. 
174;  Matter  of  Hearst  v.  Woelper,  183  N.  Y.  274;  Matter 
of  Stiles^  6d  App.  Div.  589.)  Tlie  applicant  has  mistaken  his 
remedy.  {People  ex  rel,  lloyt  v.  Board  of  Supervisors^  19 
Misc.  Rep.  671 ;  People  ex  rel,  Lewis  v.  Brushy  146  N.  Y. 
60;  Green  v.  Knox,  76  App.  Div.  415.) 

Harvey  F,  liemington  for  respondent.  Mandamus  is  the 
proper  remedy  and  the  common  law  will  come  in  in  aid  of  the 
statute  in  the  issuing  and  sustaining  of  the  writ  of  mandamus. 
( Weston  V.  Charleston,  2  Pet.  449 ;  People  v.  Schillien,  95 
N.  Y.  132 ;  People  ex  rel.  Decker  v.  Parvielee,  22  Misc.  Rep. 
380 ;  Peopleexrel,  Stapletoii  v.  Bell,  119  N.  Y.  175  ;  People  v. 
Bd,  of  Comrs,,  97  X.  Y.  37 ;  People  ex  rel,  Boltzer  v.  Daly,  37 
Hun,  461 ;  PeopU  v.  Meakim,  56  Hun,  62(5 ;  People  v.  White- 
stons,  71  Hun,  188;   Chittenden  v,  Wurster,  152  N.  Y.  364.) 

Edward  T.  Bartlett,  J.  The  village  of  East  Rochester, 
Monroe  county,  recently  incor]>orated,  held  its  first  election 
of  officers  on  the  13th  of  November,  1906.  At  that  election 
there  was  but  one  official  ballot  prepared  by  the  clerk  for  the 
use  of  the  electors,  upon  which  appeared  the  name  of  the  rela- 
tor, Henry  C.  March,  as  a  candidate  for  president ;  also  the 
names  of  two  trustees,  one  for  a  short  term  and  the  other  for 
a  long  term,  a  treasurer  and  a  collector.  This  ballot  con- 
tained as  a  party  emblem  the  wood  cut  of  a  house ;  also  on  the 
right  side,  as  required  by  law,  a  blank  column,  with  spaces  for 
the  names  of  the  five  candidates,  and  a  notice  to  the  voter 
that  under  the  title  of  the  office  he  could  insert  the  name  of 
any  person  for  whom  he  desired  to  vote.  This  ticket  was 
called  the  "  People's  Ticket." 

On  the  morning  of  election  a  large  number  of  unofficial 
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ballots  were  brought  into  the  polling  place  containing  nomi- 
nations for  the  various  otBces,  naming  persons  other  than  those 
on  the  official  ballot.  This  ballot  was  styled  the  "  Citizens' 
Ticket,"  and  was  headed  by  one  T.  Joseph  Mitchell  as  candi- 
date for  president.  There  were  three  inspectors  of  election 
present  on  that  day ;  one  has  since  died,  and  the  two  snrvirors 
are  thq  defendants  in  this  proceeding. 

One  Frank  C.  Hamilton  swears  that  at  the  opening  of  the 
polls  at  such  election  he  objected  to  the  use  by  the  inspectors 
of  any  but  the  official  ballots  furnished  by  the  village  clerk; 
that  at  the  same  time  there  was  handed  to  the  inspectors  a 
package  of  unofficial  ballots,  and  that  such  ballots  were  so 
handed  to  the  electore  by  the  inspectors  over  his  protest ;  that 
he  observed  the  inspectors  received  both  kinds  of  ballots, 
according  to  the  choice  of  the  elector,  and  deposited  them  in 
the  box  for  the  reception  of  ballots  and  the  stubs  in  the  box 
prepared  for  the  stubs  taken  from  ballots  legally  voted.  He 
also  swears  that  at  the  close  of  the  election,  before  any  ballots 
were  opened  and  before  any  votes  were  canvassed,  he  served 
upon  each  of  the  inspectors  of  election  a  written  notice, 
addressed  to  the  board  of  inspectors,  and  reading  as  follows : 

"Gentlemen. —  The  undersigned  duly  .qualified  voter  of 
said  village  respectfully  demands  that  you  refrain  from  open- 
ing and  counting  the  ballot  box  containing  unofficial  ballots 
received  by  you  at  said  election  held  November  13th,  1906. 
That  in  case  you  do  open  the  box  and  canvass  such  ballots,  or 
any  ballots  cast  for  T.  Joseph  Mitchell  and  others,  then  and 
in  that  case  that  you  endorse  upon  said  ballots  'objected  to 
because  marked  for  identification.'  That  you  specify  over 
your  signatures  that  said  ballot  is  objected  to  on  the  ground 
that  it  is  unofficial  and  marked  for  identification  by  reason  of 
it  being  entirely  blank  where  endorsement  is  required  to  be 
made.  That  you  return  all  of  said  unofficial  ballots  so-called, 
with  the  void  and  protested  ballots,  as  required  by  section  111 
of  the  Election  Law. 

"(Signed)    FKANK  C.  HAMILTON, 

"  Watcher  for  tJie  People's  Party,^ 
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After  swearing  to  tlie  number  of  ballots  cast  of  both  kinds, 
Hamilton  further  avers :  "  I  further  say  that  while  said  bal- 
lots were  being  counted  I  again  requested  each  inspector  to 
endorse  upon  each  unofBcial  ballot  a  statement  to  the  effect 
that  the  same  was  objected  to  for  the  reason  that  it  was  marked 
for  identification,  in  that  it  had  no  endoi'sement  thereon  and 
could  be  readily  discerned  frojn  the  official  ballot,  and  that  I 
requested  each  inspector  several  times  to  do  up  securely  all  of 
the  199  unofficial  ballots  so  voted  for  T.  Joseph  Mitchell,  and 
to  return  the  same  with  the  void  and  protested  ballots,  as 
provided  in  section  111  of  the  Election  Law,  which  the 
inspectors  refused  to  do."  It  further  appears  that  all  the 
ballots  cast  at  this  election,  official,  unofficial  and  protested  as 
marked  for  identification,  were  counted  and  placed  in  a  ballot 
box  which  was  locked  and  sealed.  The  result  of  this  election 
was  that  326  votes  were  cast  for  president.  The  relator 
received  1 16  votes,  and  Mitchell,  the  candidate  heading  the 
unofficial  ballot,  received  210  votes. 

In  this  condition  of  aifairs  application  was  made  to  the 
Special  Term  for  a  writ  of  peremptory  mandamus.  The 
petition  for  the  writ  asked  for  various  forms  of  relief.  Tlie 
writ  was  granted,  commanding  the  inspectors  to  correct  their 
certificates  of  canvass,  make  a  correct  certificate  of  the  result 
of  the  election  by  deducting  the  votes  counted  upon  the 
unofficial  ballots,  commanding  that  they  indorse  upon  the 
unofficial  ballots  the  statement  that  such  ballots  were  objected 
to  because  marked  for  identification,  and  that  they  specify 
over  their  signatures  that  each  of  said  ballots  was  objected  to 
on  the  ground  that  it  is  unofficial  and  marked  for  identifica- 
tion ;  and  that  such  inspectors  return  all  of  the  official  ballots 
cast  at  such  election,  with  the  void  and  protested  ballots,  as 
required  by  section  111  of  the  Election  Law,  and  that  tiiey 
make  a  return  and  canvass  in  all  respects  as  required  by  the 
Election  Law,  and  that  they  properly  proclaim  the  correct 
count  and  file  such  statement  of  canvass  with  the  village 
clerk  of  the  village  of  East  Kochester  in  the  manner  required 
by  law,  and  that  each  of  said  defendants  do  all  things  neces- 
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permits  and  commands  a  recanvass  of  the  vote  and  a  procla- 
mation of  the  result  is  void  for  want  of  jurisdiction.  The 
order  and  writ  should  be  modified  in  accordance  with  the 
views  expressed  in  this  opinion  and  as  so  modified  affirmed, 
witliout  costs  in  this  court  to  either  party. 

Gray,  J.  (dissenting).  I  must  dissent  from  the  opinion  in 
this  case.  Its  adoption  amounts  to  a  judicial  amendment  of 
the  Election  Law.  The  order  for  the  writ  in  this  case  does 
not,  as  the  opinion  seems  to  assume,  provide  for  the  open- 
ing of  the  election  ballot  boxes  and  their  examination, 
simply,  as  is  permitted  by  section  111  of  the  Election 
Law ;  it  undertakes  to  accomplish  something  very  different, 
as  its  mere  reading,  even  as  modified  by  the  opinion,  will 
show.  The  defendants,  who  were  the  election  inspectors,  are, 
in  effect,  to  recanvass  the  ballots  cast  at  the  election  in  accord- 
ance with  the  directions  of  the  order.  They  are  to  make  cer- 
tain indorsements  upon  the  ballots  which  are  in  the  scaled 
ballot  boxes  and  they  are  to  return  them  separately,  with  a 
statement  of  their  recount ;  notwithstanding  that  the  ballot 
boxes  are  to  be  kept  inviolate  by  law.  The  Election  Law,  to 
which  the  relator  appeals  and  upon  which  the  order  for  the 
writ,  in  terms,  is  based,  in  regulating  the  conduct  of  elections, 
provides  for  the  issuance  of  the  writ  of  mandamus  in  only 
two  cases.  Section  114:  provides  for  such  a  writ,  in  i-cview 
of  the  "action  of  the  election  officers,  when  what  is  sought  is 
the  recount  of  the  ballots  which  have  been  marked  for  iden- 
tification, or  a  determination  whether  ballots  rejected  as  void 
shall  be  counted.  Section  111  of  the  Election  Law,  expressly, 
requires  the  ballots  which  have  been  voted  to  be  placed  in  a 
ballot  box,  which  is  to  be  locked,  sealed  and  preserved  invio- 
late for  six  months  after  the  election,  and  provides  that  they 
may  be  only  opened  and  their  contents  examined  when  so 
ordered  by  the  cojirt.  The  only  ballots,  which  may  be  brought 
into  court  through  the  instrumentality  of  a  writ  of  mandamus, 
are  those  which,  under  section  111,  were  "secured  in  a  sepa- 
rate sealed  package "  as  having  been   marked  for  identifica- 
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tion,or  rejected  as  void.  These  special  provisions  of  sections 
111  and  114,  necessarily,  exclude  by  implication  any  right  to 
the  writ  of  niandanius  for  the  purpose  of  a  recount  of  the 
ballots,  which  are  in  the  sealed  ballot  boxes,  or  for  any  pur- 
pose having  to  do  with  the  handling  of  such  ballots,  or  with 
the  alteration  of  the  result  certified  as  to  such  ballots.  If  the 
action  of  the  officers  with  respect  to  the  ballots  placed  in  the 
sealed  ballot  boxes  is  to  be  the  subject  of  judicial  review,  it  is 
only  possible  tlirough  a  judicial  proceeding,  in  which  the  right 
of  the  incumbent  of  the  office  is  in  contest.  Naturally,  for 
the  purpose  of  such  a  proceeding  the  court  may  order,  under 
the  provisions  of  section  111,  the  opening  of  the  boxes  and 
the  examination  of  their  contents ;  which  would  then  be  done, 
with  proper  safeguards,  by,  or  under  the  supervision  of,  the 
couri.  Within  the  intendment  of  the  Election  Law,  as  is, 
indeed,  the  fact,  the  sealed  ballot  boxes  witli  their  contents, 
upon  the  close  of  an  election,  have  passed  out  of  the  hands  of 
the  election  inspectors.  The  opinion,  therefore,  advises  a 
violation  of  the  provisions  of  the  Election  Law  and  is  in  con- 
flict with  what  we  have  held  in  the  cases  of  Jfatter  of  Hearst 
V.  Woelper^  (183  N.  Y.  27i),  and  of  People  ex  rel.  Brink  v. 
TTay,  (179  il).  174). 

That  any  inherent  power  resides  in  the  court  to  make  the 
order,  either  as  it  originally  was  made,  or  as  the  opinion 
modifies  it,  is,  of  course,  inconceivable,  when  the  Election 
Law  specifies  the  cases,  in  which  the  writ  of  mandamus  may 
issue  to  review  the  acts  of  the  election  inspectors. 

There  is  good  reason  for  confining  the  issuance  of  the  writ  of 
mandamus  to  the  cases  specified  in  section  114.  The  purpose 
of  the  provision  of  that  section  and  of  section  111  is  that  the 
results  of  an  election  shall  not  be  kept  in  doubt,  nor  the  public 
mind  be  kept  in  agitation,  by  ill  advised,  or  frantic,  applica- 
tions of  defeated  candidates  for  orders,  generally,  reviewing 
the  action  of  the  inspectors  of  election  ;  whether  by  way  of  a 
recount  of  the  ballots  voted,  or,  as  it  will  be  in  the  present  case, 
by  ways  which  result  in  a  recount.  The  formalities  of  the  Elec- 
tion Law  liaving  been  complied  with,  the  result  may  only  be  con- 
18 
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tested  in  two  ways ;  partially,  l>y  the  summary  method  of  man- 
damus proceedings  to  review  the  decision  of  the  inspectors 
upon  the  protested,  or  void,  ballots ;  or,  wholly,  through  the 
orderly  procedure  of  an  action  in  the  natui*e  of  quo  warranto, 
instituted  by  the  defeated  candidate  to  try  his  opponent's  right 
to  hold  office,  upon  charges  with  respect  to  the  election, 
which  challenge  the  correctness  of  the  whole  count  and 
involve  the  validity  of  the  ballots  received  and  preserved  in 
the  ballot  boxes.  The  result  of  such  an  action  would  deter- 
mine the  right  to  the  office  and  would  determine  the  contro- 
versy. It  appears  to  nie  that  the  interest  of  the  public  is 
better  promoted  by  such  a  coui-se.  If  this  relator  is  right  in 
his  contention  that  the  unofficial  ballots  voted  and  received  at 
the  election  in  question  were  illegal  and  should  not  have  been 
counted,  he  should  be  remitted  to  such  an  action  against  the 
occupant  of  the  office  for  which  he  was  a  candidate,  wherein 
a  final  judgment  might  be  rendered  determining  pond usively 
the  question  as  between  them. 

CuLLEN,  Ch.  J.,  IIaight,  Vann  and  Chase,  JJ.,  concur 
with  Edward  T.  Baetlett,  J. ;  Werner,  J.,  concurs  with 
Gray,  J. 

Ordered  accordingly. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 

of  the  Estate  of  George  W:  Kidd,  Deceased. 

The  Comptroller  OF  the  State  of  New  York,  Api>ellant ; 

W.  Morton  Garden,  as  Executor,  et  al.,  Respondents. 

1.  Transfer  Tax  —  "When  Property  Passing  under  an  Ante-ntjp- 
tial  Contract,  Wuereuy  a  Decedent  Agreed  to  Make  a  Will  in 
Favor  of  the  Beneficiary  Named  Therein  Is  Subject  to  Tax. 
Wherf  it  has  been  adjudicated  by  the  Supreme  Court,  in  an  acUon 
brought  by  the  stepdaughter  of  a  testator  against  his  executors  and  trus- 
tees and  the  beneficiaries  named  in  his  will,  that  she  was  entitled  to  all  of 
the  real  and  personal  property  of  testator,  under  an  ante-nuptial  agree- 
ment between  him  and  hei  mother  whereby  he  agreed  to  devise  and 
bequeath  all  of  his  property  to  such  stepdaughter,  if  no  children  should 
be  born  of  his  marriage  with  her  mother,  and  the  Judgment  directed  the 
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defendants  to  execute  and  deliver  to  the  plaintiff  all  necessary  releases 
and  conveyances  of  sucU  property,  the  property  passing  to  testator's 
stepdaughter  under  sach  judgment  is  not  exempt  from  taxation  under  the 
Transfer  Tax  Act  (L.  1896»  ch.  908,  art.  10),  since  the  contract,  enforced 
by  such  Judgnrent  and  under  which  testator^s  stepdaughter  receives  the 
property,  was  not  a  contract  to  convey  the  property,  but  a  contract  to 
make  a  will  in  her  favor  and  even  if  the  testator  liad  performed  his  agree- 
ment and  given  her  his  property  by  his  will,  the  estate  would  have  been 
subject  to  the  tax. 

2.  Same  —  Liability  of  Property  to  Thaksfeii  Tax  Not  Affected 
BY  Resort  to  the  Courts  to  Enforce  the  Contract.  The  fact  that 
testator's  stepdaughter,  in  consequence  of  the  failure  of  testator  to  carry 
out  his  agreement,  was  obliged  to  resort  to  the  courts  for  relief,  does  not 
affect  the  question  of  liability  of  the  estate  to  the  transfer  tax;  the  judg- 
ment did  not  set  aside  the  will,  but  enforced  the  ante  nuptial  contract  and 
converted  the  devisees  under  the  will  or  the  heirs  at  law  or  next  of  kin  of 
testator,  as  the  case  may  require,  into  trustees  for  the  beneficiary  under 
the  agreement,  so  that  the  devolution  of  testator's  property  has,  in  fact, 
taken  place  under  the  will  and  is  subject  to  the  transfer  tax. 

Matter  of  Kidd.  115  App.  Div.  205.  reversed. 

(Argued  April  2,  1007;  decided  April  16, 1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  5,  1*906,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  adjudging  the  estate  of  George  W. 
Kidd,  deceased,  to  be  exempt  from  a  transfer  tax. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Eugene  D,  Flanigan  and  Robert  C.  Cuinrriing  for  appel- 
lant. The  oral  agreement  alleged  to  have  been  made  between 
Anna  Estelle  Slocum  with  George  W.  Kidd,  prior  to  her 
marriage  with  him,  was  in  contemplation  of  his  death,  was 
not  payment  of  any  legal  debt,  but  was  a  gift  of  gratuity,  and 
as  such  is  liable  to  taxation.  {Matter  of  McPJierson,  104 
N.  Y.  316;  Matter  of  Greene,  153  N.  Y.  223;  Smith  \. 
Edwards,  81  X.  Y.  92;  Matter  of  Crane,  164  N.  Y.  71 ; 
Matter  of  lieicTcman,  42  Misc.  ^ep.  648  ;  Matter  of  Oould, 
156  N.  Y.  423 ;  Matter  of  Seaman,  147  N.  Y.  69 ;  Matter 
of  Swift,  137  N.  Y.  88.)  The  will  was  admitted  to  probate 
as  a  valid  instrument,  is  still  in  full  force  and  effect,  and  the 
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residuary  estate  therennder  passed  to  and  vested  in  the  trus- 
tee, and  the  residuary  legatees  were  impressed  with  no  trust, 
and  is,  therefore,  taxable.  {Piper  v.  Hord^  107  N.  Y.  73 ; 
Johnson  V.  Spicer^  107  N.  Y.  185  ;  Colhy  v.  Colhy^  81  Hun, 
221 ;  Fairchild  v.  Edson^  154  N.  Y.  199  ;  A?nkersi  College 
V.  liitch,  151  N.  Y.  282.)  The  equiUble  rights  of  Mrs.  Dick- 
inson, arising  from  the  alleged  ante-nuptial  contract  of  Kidd 
to  devise  his  property  to  her,  and  owing  to  which  the  residu- 
ary legatees  under  the  Kidd  will  were  required  hy  a  court  of 
equity  to  transfer  to  Mrs  Dickinson  the  property  which 
passed  to  them  as  legatees  under  the  will,  were  not  testa- 
mentary in  their  character,  but  arise  from  matters  dehors  the 
will,  and  do  not  aflFect  the  legal  title  of  the  residuary  legatees 
derived  under  the  will,  or  the  taxability  of  the  interests  thus 
received  by  them  as  such  legatees.  {Matter  of  Edson^  38 
App.  Div.  19;  159  N.  Y.  508;  Amherst  College  \.  Ritch. 
151  N.  Y.  342;  Cullen  v.  Attomey-Genet^al,  L.  R  [1  Eng. 
&  Ir.  App.]  190 ;  14  Irish  C.  L.  R.  [X.  S.]  137  ;  MatUr  of 
Gould,  156  N.  Y.  423.) 

Henry  Ilirschherg,  Joseph  F,  McCloy  and  Charles  C. 
Dickinson  for  respondents.  The  right  as  a  property  right  to 
the  future  possession  of  George  W.  Kidd's  entire  estate 
accrued  to  and  vested  in  Grace  Georgette  Dickinson  upon 
the  marriage  of  her  mother  to  said  George  W.  Kidd,  and 
execution  of  the  ante-nuptial  agreement  in  1875,  ten  years 
prior  to  the  passage  of  the  first  Transfer  Tax  Act ;  and  said 
estate  ultimately  passed  iiito  her  possession,  neither  by  will 
nor  by  intestacy  laws,  but  solely  by  virtue  of  said  contractual 
obligation.  It  is  too  well  settled  to  be  now  questioned  that 
under  such  circumstances  its  transfer  was  exempt  from  taxa- 
tion. {Matter  ff  Demers,  41  Misc.  Rep.  470 ;  Matter  of 
Craig,  97  App.  Div.  289 ;  181  N.  Y.  551 ;  Matter  of  BaJcer, 
83  App.  Div.  530,  178  N.  Y.  575;  Matter  of  Miller,  77 
App.  Div.  473.)  The  estate  of  George  W.  Kidd  never  passed 
to  any  one  by  virtue  of  his  last  will  and  testament,  and  the 
codicil  thereto  and  title  to  said  estate  never  vested  in  the 
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legatees  and  devisees  mentioned  in  said  will  or  in  the  trustee 
or  executor  thereof.  {Matter  of  Wolfe^  89  App.  Div.  349 ; 
179  N.  Y.  599;  Matter  of  Cook,  187  N.  Y.  253.) 

CuLLEN,  Ch.  J.  George  W.  Kidd  died  December  3rd, 
1901,  possessed  of  an  estate  exceeding  in  value  $800,000. 
He  left  a  will  which  was  admitted  to  probate  by  the  surro- 
gate of  the  county  of  New  York  on  April  5th,  1903.  By  his 
will  he  created  a  number  of  trusts,  the  ultimate  remainders  in 
which  were  contingent.  The  details  of  the  will  are  imma- 
terial. It  is  sufficient  to  say  that  proceedings  having  been 
instituted  to  determine  the  amount  of  the  transfer  tax,  an 
agreement  was  entered  into  in  March,  1905,  between  the 
executor  and  the  state  comptroller,  under  the  provisions  of 
section  230a  of  the  Tax  Law,  compromising  the  tax  at  the 
sum  of  $10,000,  which  was  paid  to  the  comptroller.  Before 
this  time  one  Grace  G.  Dickinson,  a  stepdaughter  and  a  bene- 
ficiary to  a  limited  extent  under  his  will,  brought  an  action 
in  the  Supreme  Court  against  the  executors  and  trustees  of 
Mr.  Kidd's  will  and  the  other  beneficiaries  thereunder,  alleg- 
ing an  antenuptial  agreement  between  her  mother  and  the 
said  Kidd,  whereby,  in  consideration  of  the  marriage  and  the 
promise  of  her  mother  to  turn  over  to  him  the  sum  of 
$40,000,  to  be  used  in  his  business,  the  said  Kidd  agreed 
"  that  he  would  adopt  said  Grace  G.  Slocum  (now  Dickinson), 
give  her  his  name  and  make  her  his  heir  and  that  in  case 
there  should  be  issue  of  said  marriage  he  would  by  will 
bequeath  and  devise  all  of  his  property  equally  to  and  among 
the  said  child  and  his  other  children,  and  in  case  there  should 
be  no  issue  of  said  marriage,  then  in  that  case  he  would  devise 
and  bequeath  all  of  his  property  to  the  said  Grace  G. 
Slocum ;"  the  performance  of  said  agreement  by  her  mother 
and  the  failure  of  the  deceased  to  perforin  the  same  on  his 
part.  The  pleadings  in  that  action  are  not  in  this  record  ; 
we  have  merely  the  findings  and  the  jndgment.  The  trial 
court  found  the  facts  as  alleged  and  judgment  was  entered 
declaring  the  contract  recited  to  be  a  valid  contract  entitling 
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the  plaiiitiflE  to  all  the  propertj',  real  and  personal,  of  which 
the  deceased  died  seized  or  possessed,  and  directing  the 
defendants  to  execute  and  deliver  to  the  plaintiff  all  neces- 
sary releases  and  conveyances  of  said  property.  Thereafter 
the  executor  of  the  will  and  Mrs.  Dickinson  instituted  this 
proceeding  to  have  the  estate  declared  exempt  from  taxation. 
The  application  was  granted  by  the  surrogate,  and  the  order 
granting  it  has  been  affirmed  by  the  Appellate  Division  by  a 
divided  court. 

Wliile  the  principal  argument  before  us  has  been  devoted 
to  the  question  whether  the  compromise  made  between  the 
executor  and  the  comptroller  can  now  be  set  aside  or  attacked 
collaterally,  we  do  not  lind  it  necessary  to  consider  the  ques- 
tion since  we  are  of  opinion  that,  giving  full  effect  to  the 
judgment  in  the  Supreme  Court  action,  nevertheless  the  estate 
is  liable  to  the  transfer  tax.  The  contract  between  the  plain- 
tiff's mother  and  the  deceased,  which  has  been  enforced  by 
the  judgment  of  the  Supreme  Court,  was  to  bequeath  and 
devise  to  his  stepdaughter  by  will,  either  the  whole  property 
he  might  leave  or  a  portion  of  it,  dependent  on  the  existence 
of  otiier  children.  It  was  not  a  contract  to  convey,  but  a  con- 
tract to  make  a  will  in  her  favor.  Had  the  deceased  performed 
his  agreement  and  given  her  his  property  by  will  the  estate 
would  have  been  subject  to  the  tax.  Substantially  this  propo- 
sition was  decided  in  Matter  of  Dows  (167  N.  Y.  227).  In 
that  case  the  property  which  was  the  subject  of  the  proceed- 
ing was  a  part  of  the  estate  of  the  eider  Dows,  who  died  prior 
to  the  enactment  of  any  law  imposing  a  tax  on  succession  by 
lineal  descendants.  By  his  will  Dows  the  elder  authorized 
his  son,  the  equitable  life  tenant  of  a  trust  fund,  to  appoint 
bj'  his  will  the  corpus  of  the  trust  fund  among  his  issue.  It 
v/as  tliere  contended  by  the  appointees  of  the  son  that  they 
took  under  the  will  of  their  grandfather  and  were  not  subject 
to  the  tax  imposed  by  statutes  sui)sequent  to  his  death.  We 
held  that,  "  when  David  Dows,  Sr.,  devised  his  property  to 
the  appoin,tees  under  the  will  of  his  son,  he  necessarily  sub- 
jected it  to  the  charge  that  the  state  might  impose  on  the 
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privilege  accorded  to  the  son  of  making  a  will "  and  nplield 
the  tax.  This  decision  was  affirmed  by  the  Supreme  Court  of 
the  United  States  {svh  nom.  Orr  v.  Oilman^  183  U.  S.  278). 
Matter  of  Delano  {11^1^.  Y.486;  affirmed  by  Supreme  Court 
{suh  nom,  AstoT  v.  KeUey)  April  15th,  1907)  is  to  the  same 
eflEect.  In  that  case,  long  before  any  succession  tax,  William  B. 
Astor  conveyed  certain  real  estate  to  his  daughter  for  life,  with 
power  of  appointment  by  will,  and  in  default  of  appointment 
then  remainder  over.  The  daughter  died  at  a  time  when  there 
WAS  an  inheritance  tax,  leaving  a  will  by  which  slie  appointed 
the  remainder.  It  was  held  that  tlio  estate  was  subject  to  the 
tax.  The  present  case  plainly  differs  in  principle  from  those 
cited  by  tlio  learned  counsel  for  the  respondent,  such  as  Mat- 
Ur  of  Pell  (171  N.  Y.  48) ;  Matter  of  Baiter  (178  N.  Y.  575, 
affg.  83  App.  Div.  530  on  opinion  below) ;  Matter  of  Craig 
(181  N.  Y.  551,  affg,  97  App.  Div.  289  on  opinion  below),  and 
MatUr  of  Lansing  (182  N.  Y.  238).  In  the  Pell  case  the 
remainderman  claimed  under  a  will  which  had  taken  effect  by 
the  death  of  the  testator  in  1863.  The  estate  vested  in  title 
though  not  in  possession  at  that  time.  It  was  at  all  times 
alienable  by  the  remainderman  and  also  devisable  and  descend- 
ible, unless  the  limitations  of  the  remainder  were  such  as  to 
make  it  fail  on  his  death.  This  is  true  of  the  other  cases 
oited.  Mrs.  Dickinson  had  no  such  interest  in  the  estate  of  the 
deceased.  While  the  testator  could  not  have  conveyed  it  in 
fraud  of  her  rights,  he  could  have  entirely  consumed  it  in 
living  expenses  or  by  speculation. 

It  does  not  affect  the  question  of  the  liability  of  the  estate 
to  taxation  that  in  consequence  of  the  failure  of  the  testator 
to  carry  out  his  promise  Mrs.  Dickinson  was  obliged  to  resort 
to  a  court  for  relief.  The  method  by  which  a  court  of  equity 
in  a  proper  case  (for  there  is  not  in  all  cases  an  absolute  right 
for  its  enforcement)  enforces  an  agreement  of  the  character 
of  the  one  before  us,  is  well  settled.  It  does  not  set  aside  the 
will,  for  in  the  present  case  such  a  judgment  would  do  the 
plaintiff  in  the  Supreme  Court  action  no  good ;  she  was 
neither  heir  at  law  nor  next  of  kin  ;  but  it  converts  the  devisees 
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under  the  will  or  the  heirs  at  law  or  next  of  kin,  as  the  case 
may  require,  into  trustees  for  the  beneficiary  under  the  original 
agreement.  The  subject  has  been  quite  recently  before  us  in 
the  case  of  Phaleti  v.  United  States  Trust  Company  (186  N. 
Y.  178).  There  Judge  Werner  j«^rote  for  the  court:  "  The 
principle  upon  which  such  agreements  are  sustained  was  stated 
by  Lord  Camden  as  early  as  the  year  1769  in  Durfour  v.  Fer- 
raro  (Hargrave's  Jurid.  Arg.  304)  and  it  was  not  then  new 
*  *  *  <  Though  a  will  is  always  revocable  and  the  last  must 
always  be  the  testator's  will,  yet  a  man  may  so  bind  his  assets  by 
agreement  that  his  will  shall  be  a  trustee  for  performance  of  his 
agreement.  A  covenant  to  leave  so  much  to  his  wife  or  daugh- 
ter, etc.  *  *  *  These  cases  are  common  ;  and  there  is  no 
difference  between  promising  to  make  a  will  in  such  a  form 
and  making  his  will  witli  a  promise  not  to  revoke.  This 
court  does  not  set  aside  the  will,  but  makes  the  devisee,  heir 
or  executor  trustee  to  perform  the  contract.'"  Therefore, 
the  devolution  of  the  property  has,  in  fact,  taken  i)lace  under 
the  will  and  such  devolution  is  subject  to  the  transfer  tax. 

The  orders  of  the  Appellate  Division  and  of  the  Surro- 
gate's Court  should  be  reversed  and  the  application  denied, 
with  costs  in  all  courts. 

O'Brien,  IIa^ioht,  IIiscook  and  Chase,  JJ.,  concur; 
Edward  T.  Bartlett  and  Vann,  JJ.,  dissent. 

Orders  reversed,  etc. 


Walter  H.  Ayers,  Respondent,  v.  The  Grand  Lodge  of 
THE  Ancient  Order  of  United  Workmen  of  the  State 
OF  New  York,  Appellant. 

1.  Mutual  Benefit  Societies— When  By-laws  Affecting  Certifi- 
cates OR  Policies  of  Life  Insurance  Cannot  Be  Amended.  While 
a  "  mutual  benefit  fmternity,"  or  fraternal  insurance  society,  may  so 
amend  its  by-laws  as  to  make  reasonable  changes  in  the  methods  of 
administration,  the  manner  of  conducting  its  business  and  the  like,  no 
change  can  be  made  which  will  deprive  a  member  of  a  substantial  right 
Qonferred  expressly  or  impliedly  by  the  contract  itself.     That  is  beyond 
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the  power  of  the  legislature  as  well  as  the  association,  for  tbe  obligation 
of  every  contract  is  protected  from  state  interference  by  tlje' Federal 
Constitution.    (Art.  1,  §  10.) 

2.  When  By-law  Rebtricting  Business  on  Occupation  op  Insured 
Is  Void  as  to  Certificate  Previously  Issued.  Payment  of  a  certifi- 
cate of  life  insurance  issued  by  a  "  mutual  benefit  fraternity,"  or  society, 
upon  which  dues  had  been  paid  by  the  assured  and  accepted  by  the 
society  to  the  time  of  his  death,  cannot  be  avoided  upon  the  ground  that 
the  assured,. at  the  time  of  his  death,  was,  and  for  a  ffew  months  prior 
thereto  had  been,  engaged  in  tbe  hotel  business,  in  violation  of  a  by-law 
adopted  by  the  society,  without  notice  to  the  assured,  many  years  after 
his  certificate  was  issued,  prohibiting  any  certificate  holder  of  the  society 
from  selling  liquors  at  retail,  and  declaring  the  certificate  of  any  one 
engaging  in  such  business  void  for  a  violation  thereof,  where  neither  the 
certificate  in  question,  or  the  application  therefor,  nor  the  by-laws  under 
which  the  certificate  was  issued,  contained  any  restriction  as  to  the  busi- 
ness in  which  the  asfi:ured  might  engage. 

3.  Agreement,  in  Application  for  Certificate,  to  Obey  All 
Laws  and  Regulations  Enacted  and  to  Be  Enacted,  Does  Not 
Justify  Change  in  By-laws  x\ffecting  Vested  Rights.  The  fact  that 
in  the  ai>plication,  upon  which  the  certificate  was  issued,  the  assured 
agreed  to  comply  with  all  laws,  regulations  and  requirements  of  the 
society  which  were  then,  or  might  thereafter  be.  enacted,  there  being  no 
reservation  in  the  by-laws  of  the  specific  right  to  amend  them  so  as  to 
restrict  the  occupation,  or  business,  of  the  assured,  did  not  permit  an 
amendment  in  that  respect  without  the  consent  of  the  assured,  and  the 
attempt  made  without  his  consent  was  beyond  the  power  of  the  society 
and  absolutely  void:  since  the  effort  was  not  to  reduce  the  amount  of 
insurance,  but  to  destroy  it  altogether,  unless  the  assured  would  conform 
to  a  by-law  passed  in  violation  of  a  vested  right,  for  the  privilege,  allowed 
because  not  forbidden,  of  engaging  in  any  lawful  business  was  a  vested 
right  of  which  the  assured  could  not  be  deprived  without  his  consent. 

Ayerg  v.  Ancient  Order  of  United  Workmen,  109  App.  Div.  919,  affirmed 

(Argued  March  14,  1907;  decided  April  16.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  23,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Terra  without 
a  jury. 

The  following  facts  were  found  by  the  trial  judge,  or  estab- 
lished without  dispute:  In  March,  1885,  one  Emory  D.  Fuller 
became  a  member  of  a  local  lodge  of  the  defendant,  a  domes- 
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tic  corporation  organized  as  a  "  mutual  benefit  fraternity," 
and  a  certificate  was  issued  to  him  by  the  grand  lodge, 
entitling  liini  •*  to  all  the  rights  and  privileges  of  membership 
*  *  *  and  to  participate  in  the  beneficiary  fund  of  the 
Order  to  the  amount  of  $2,000,  which  sum  at  his  death," 
as  it  was  stipulated,  was  "  to  be  paid  to  Ann  Elizabeth  Fuller, 
his  wife."  The  certificate  further  stated  that  it  was  "  issued 
upon  the  express  condition  that  said  Emory  D.  Faller 
shall  in  every  particular  while  a  member  of  said  Order 
comply  with  all  the  laws,  rules  and  requirements  thereof." 
In  his  application  for  membership  Mr.  Fuller  agreed  "  to 
strictly  compl}^  with  the  constitution,  laws  and  regulations 
which  are,  or  may  hereafter  be  enacted  by  the  Supreme, 
Grand  or  Subordinate  Lodge." 

Among  the  questions  in  the  application  blank  which  the 
applicant  was  required  to  answer  was  the  following:  *'Q. 
Profession  and  occupation  ?  State  precise  nature  of  busi- 
ness;" to  which  he  answered  in  writing:  "Moulder."  He 
also  stated  in  the  application  that  "  compliance  on  my  part 
with  all  the  laws,  regulations  and  requirements  which  are  or 
may  be  hereafter  enacted  by  said  Order  is  the  express  condi- 
tion upon  w^liich  I  am  to  be  entitled  to  participate  in  the  bene- 
ficiary fund  and  have  and  enjoy  all  the  other  benefits  and 
privileges  of  the  said  Order." 

In  April,  1903,  Mrs.  Fuller,  the  first  beneficiary,  died  and 
in  September  following  "  a  new  beneficiary  was  named  and  a 
certificate  issued  by  which  the  $2,000  was  directed  to  be  paid 
at  the  death  of  said  Emory  D.  Fuller  to  Walter  H.  Ayers, 
the  plaintiff  herein."  When  Mr.  Fuller  joined  the  order 
there  was  no  restriction  as  to  business  or  occupation  and  any 
member  might  engage  in  selling  liquor  either  b}'  wholesale  or 
retail.  Between  1898  and  1902  the  defendant  adopted  the 
following  by-law :  "  Any  member  of  the  Order  who  shall, 
after  March  1st,  1897,  have  entered,  or  who  shall  hereafter 
enter  into  the  business  or  occupation  of  selling,  by  retail, 
intoxicating  liquor  as  a  beverage,  shall  stand  suspended  from 
any  and  all  rights  to  participate  in  the  beneficiary  fund  of  the 
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Order  and  his  beneficiary  certificate  sliall  become  null  and 
void  from  and  after  the  date  of  his  so  engaging  in  said  occu- 
pation, and  no  action  of  the  lodge  of  which  lie  is  a  member 
or  of  the  Grand  Lodge  or  any  oflScer  tliereof  shall  be  neces- 
sary or  a  condition  precedent  to  any  snch  suspension.  In  case 
any  assessment  shall  be  received  from  a  member  who  has  thus 
engaged  in  such  occu{iation  after  March  1st,  1897,  tlie  receipt 
thereof  sliall  not  continue  tlie  beneficiary  certificate  of  such 
member  in  force,  nor  shall  it  be  a  waiver  of  his  so  engaging 
in  such  occupation." 

Previous  to  January  1st,  1904,  the  said  Fuller  had  never 
engaged  in  the  business  of  selling  liquor,  but  on  tliat  day  in 
connection  with  one  Hanchett,  his  copartner,  he  began  to 
carry  on  a  hotel  at  Weedsport,  New  York,  and  the  firm 
employed  a  bartender^  who  sold  intoxicating  liquors  for  them 
in  the  usual  way  over  the  bar.  Said  hotel  was  conducted  by 
the  firm  under  licenses  duly  issued,  pursuant  to  State  and  Fed- 
eral statutes,  from  January  1st,  1904,  to  June  28th  of  the 
same  year,  when  Mr.  Fuller  died.  Proofs  of  death  were  made 
out  in  due  form,  but  the  defendant  refused  to  pay  the  plaintiff 
said  sum  of  $2,000  or  any  part  thereof,  and  now  defends  this 
action  brought  to  recover  the  same  on  the  ground  that  the 
insured  ceased  to  be  a  member  of  tlie  order  by  engaging  in 
the  business  of  sclHng  intoxicating  liquora  at  retail  after  the 
by-laws  were  so  amended. 

The  trial  court  found  as  conclusions  of  law  that  Emor/  D. 
Fuller  had  vested  rights  in  the  certificate  before  the  by-laws 
were  amended  ;  that  when  he  joined  the  order  he  had  a  right 
to  engage  in  the  liquor  traffic,  and  that  said  order,  by  a  rule 
subsequently  made,  could  not  cut  off  that  right  which  had 
become  vested;  that  the  defendant  had  the  right  to  make 
reasonable  by-laws,  but  said  amendment,  made  without  notice 
to  the  assured,  was  unreasonable,  and,  therefore,  void  as  to 
hiin  ,  that  he  was  a  member  in  good  standing  at  the  time  of 
liis  death,  and  that  the  plaintiff  was  entitled  to  recover  the 
amount  claimed. 

Upon  appeal  from  the  jud^^ment  entered  upon  this  decision 
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the  Appellate  Division  affirmed,  but  not  unanimously,  on  the 
authority  of  Eoans  v.  Southern  Tier  Masonic  lidi^f  Assoc. 
(182  N.  Y.  453).     The  defendant  appealed  to  this  court. 

Isaac  B,  Barrett  for  appellant.  The  decedent  was  subject 
to  the  amended  law.  {Sabin  v.  Phinney^  134  X.  Y.  423 ; 
Sanger  w,  Rotlischild,  123  N.  Y.  577;  Tlellenherg  \\  Dlsi. 
JVb.  1,  L  0.  B,  B.  94  N.  Y.  580 ;  Lahey  v.  Lahey,  174 
N.  Y.  146  ;  Shipman  v.  Protected  Home  Circle^  174  N.  Y. 
398;  Niblock  on  M.  B.  Societies,  §  160;  Alexander  v.  Par- 
ker, 144  111.  355 ;  IL  O,  B,  Asm,  v.  RoUnson,  147  III.  138; 
Holland  V.  Chosen  Friends,  54  N.  J.  L.  490 ;  Poultney  v. 
Bachman,  31  Ilun,  49.)  The  law  was  reasonable  and  with 
notice  to  the  decedent.  {Langnecker  v.  A,  0,  Zhiited  Work- 
men,  111  Wis.  279;  People  ex  ret,  Goettw  A,  O,  United 
Workmen,  32  Misc.  Roj).  528 ;  Loeffler  v.  Modern  Woodmen, 
100  Wis.  79;  Moeschhacher  v.  Supreme  Court,  180  111.  0; 
Ellerhe  v.  Faust,  119  Mo.  653;  Lawso7i  v.  Hewell,  118  Cal. 
613  ;  Gilmore  v.  Knights  of  Colainhxis,  77  Conn.  58.)  A 
member  can  contract  that  his  certificate  of  membership  shall 
depend  on  his  doing  or  failing  to  do  a  specified  act,  and  shall 
become  void  or  reinstated  on  his  doing  or  failing  to  do  or 
perform  such  act.  {Atty.-Gen,  v.  iY.  A.  Z.  Ins.  Co.,  82  N.  Y. 
172 ;  Poland  v.  M.  li.  F.  L.  Assn.,  132  N.  Y.  378 ;  Taylor 
V.  Grand  Lodge,  75  Hun,  612;  148  N.  Y.  751;  Ulmer^. 
Minister,  37  N.  Y.  Supp.  679;  Teeter  v.  U.  L.  Ins.  Assn., 
159  K  Y.  411  ;  McGoioan  v.  C.  M.  B.  Assn.,  76  Hun,  534; 
Pood  V.  Beixef.  Assn.,  31  Fed.  Kep.  62 ;  Ellerhe  v.  Faust,  1 19 
Mo.  655.)  The  decedent  had  no  vested  right  as  to  occupa- 
tion. {Ilellenherg  v.  Dist.  No.  1,  I.  0.  B.  B.,  94  X.  Y. 
580;  Sayiger  v.  Rothschild,  123  N.  Y.  577;  Sahin  v.  Phin- 
ney,  134  N.  Y".  423;  Shipman  v.  Prot.  IL  C,  174  K  Y. 
398 ;  Brown  v.  M.  B.  Assn.,  33  Hun,  263  ;  Boasberg  v. 
Cz-d^Tian,  30  N.  Y".  S.  R.  483.) 

Seth  S.  Allefi  for  respondent.     The  decedent  Fuller  had 
vested  rights  in  the  contract  which  the  defendant  could  not 
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cut  oil  by  an  amended  by-law.  {Kent  v.  Q.  S.  M.  Co.^  78 
N.  Y.  159 ;  DeuUe  v.  Grand  Lodge,  66  App.  Div.  323 ;  Car- 
ter V.  jP.  J/.  JS.  Assn.,  3  Daly,  20 ;  Jfelbj  v.  Zocal  Union^ 
75  App.  Div.  245  ;  Bacon  on  Benefit  Societies  [3d  ed.],  §  85 ; 
PeopU  V.  Grand  Lodge,  156  N.  Y.  537 .  Thomas  v.  Thomas, 
131  N.  Y.  205;  MatUr  of  K,R,  F,  L  Assn.,  131  N.  Y. 
369;  Wadsworth  w.J.  &  T.  Co.,  132  K  Y.  540;  Shipman  v. 
Protected  Home  Circle,  174  K  Y.  423 ;  Evans  v.  M.  li. 
Assn.,  182  N.  Y.  453.)  The  amendment  is  unreasonable, 
and,  therefore,  void,  inasmuch  as  it  provides  for  the  expulsion 
of  a  member  without  notice.  (Bacon  on  Benefit  Societies  [3d 
ed.],  §§  85;  168;  Watcliel  v.  N.  W.  ck  O.  Society,  84  N.  Y. 
30 ;  People  ex  rd.  BarUett  v.  Medical  Socy.,  32  N.  Y.  187 ; 
Fritz  V.  Mack,  62  How.  Pr.  72 ;  Downing  v.  Columhia,  10 
Daly,  262 ;  People  v.  Musical  U?iio7i,  47  Ilun,  273 ;  People 
V.  11.  T.  Co.,  14  N.  Y.  Supp.  76 ;  Yangen  v.  Krakawer,  26 
Misc.  Hep.  332;  Smith  v.  Supreme  Council^  94  App.  Div. 
359 ;  Fargo  v.  Knights  of  Maccabees,  96  App.  Div.  495 ; 
Bank  V.  Mudgett,  44  N.  Y.  519.) 

Yann,  J.  This  case  cimnot  be  distinguished  in  principle 
from  a  long  line  of  cases  decided  hy  this  court.  {Evans  v. 
Masonic  lielief  Assoc,  182  N.  Y.  453 ;  Beach  v.  Supreme 
Tent,  Jvnights  of  Maccabees,  177  Is.  Y.  100;  Langan  v. 
Supreme  Council,  American  Legion  of  Honor,  174  N.  Y. 
266,  269  ;  Shipman  v.  Protected  Home  Circle,  Id.  398 ;  Weber 
V.  Supreme  Tent,  Knights  of  Maccahees,  172  N.  Y.  490; 
Deuble  V.  Grand  Lodge,  Ancient  Order  of  United  Workmen, 
66  App.  Div.  323,  327;  172  K  Y.  665 ;  Parish  v.  New 
York  Produce  Excliange,  169  N.  Y.  48  ;  Engelhardt  v.  Fifth 
Ward  P.  D.  S.  &  Loan  Assoc,  148  N.  Y.  281,  297; 
Matthews  v.  Associated  Press,  136  K  Y.  333,  342;  Kent  v. 
Quick&ilver  Mining  Co.,  78  N.  Y.  159.) 

It  is  well  established  by  these  authorities  '*  tliat  a  gen- 
eral power  reserved  either  by  statute  or  by  the  constitu- 
tion of  a  society  to  amend  its  by-laws  does  not  authorize 
an  amendment  impairing  the  vested    rights  of   members.'' 
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An  amendment  of  by-laws  which  form  part  of  a  contract 
is  an  amendment  of  the  contract  itself  and  when  snch  a 
power  is  reserved  in  general  terms  the  parties  do  not  mean, 
as  the  courts  hold,  that  the  contract  is  subject  to  change  in  any 
essential  particular  at  the  election  of  the  one  in  whoso  favor 
the  reservation  is  made.  It  would  bo  not  reasonable  and 
hence  not  within  their  contemplation,  at  least  in  the  absence 
of  stipulations  clearly  specifying  the  subjects  to  be  affected, 
that  one  party  should  have  the  right  to  make  a  radical  change 
in  the  contract,  or  one  that  would  i^educe  its  pecuniary  value 
to  the  other.  A  contract  which  authorizes  one  party  to 
change  it  in  any  respect  that  he  chooses  would  in  effect  be 
binding  upon  the  other  party  only  and  would  leave  hira  at 
the  mercy  of  the  former,  and  we  have  said  that  human  lan- 
guage is  not  strong  enough  to  place  a  person  in  that 
situation.  {Industrial  d6  General  Trust,  Limited,  v.  I'od, 
180  K  Y.  215,  225.) 

While  the  defendant  may  doubtless  so  amend  its  by-laws, 
for  instance,  as  to  make  reasonable  changes  in  the  methods  of 
administration,  the  manner  of  conducting  its  business  and  the 
like,  no  change  can  be  made  which  will  deprive  a  member  of 
a  substantial  right  conferred  expressly  or  impliedly  by  the 
contract  itself.  That  is  beyond  the  power  of  the  legislature 
as  well  as  the  association,  for  the  obligation  of  every  con- 
tract is  protected  from  state  interference  by  the  Federal 
Constitution.    (Art.  1,  §  10.) 

The  defendant  promised  by  the  contract  which  it  made 
with  the  assured  to  pay  to  the  beneficiary  designated  by  him 
upon  his  death  the  sum  of  $2,000.  The  obligation  of  that 
contract  was  not  limited  by  the  occupation  of  the  assured,  for 
in  the  absence  of  any  r  striction  made  by  the  parties  he  had 
an  absolute  right  to  engage  in  any  lawful  business  that  he 
might  select.  After  this  contract  had  been  in  force  for  more 
than  twelve  years  and  he  had  paid  all  the  assessments  as  they 
became  due  and  had  complied  with  all  the  rules  and  regula- 
tions of  the  defendant,  an  attempt  was  made  to  restrict  him  in 
the  choice  of  an  avocation  by  amending  the  by-laws  to  that 
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effect  without  his  consent.  When  he  had  been  insured  for 
over  nineteen  years  and  had  reached  an  agewlien  other  insur- 
ance could  not  be  procured  without  a  decided  increase  in  cost, 
and  perhaps  not  at  all,  he  engaged  in  a  new  business  requir-. 
ing  less  strength  and  activity  and  died  within  a  few  months 
thereafter.  He  continued  to  pay  his  dues  after  he  made  the 
change,  and,  as  the  trial  court  expressly  found,  the  duly 
authorized  officer  of  the  defendant  knew  when  ho  received 
such  dues  that  the  insured  "  was  engaged  in  the  hotel  busi- 
ness." The  amended  by-law,  if  enforced  according  to  its 
terms,  would  deprive  him  of  a  right  which  he  acquired  by 
contract  nearly  twenty  year»  before,  and  which  he  had  pre- 
served by  paying  to  the  defendant  substantial  sums  of  money 
every  year  during  tliat  period.  The  reservation  of  a  general 
power  to  amend  the  by-laws,  without  reserving  the  specific 
right  16  so  amend  them  as  to  restrict  the  occupation,  did  not 
permit  an  amendment  in  that  respect,  and  the  attempt  made 
without  the  consent  of  the  assured  was  beyond  the  power  of 
the  defendant  and  absolutel}'  void  as  to  him. 

The  effort  was  not  to  reduce  the  amount  of  insurance,  but 
to  destroy  it  altogether,  unless  tlie  assured  would  conform  to 
a  by-law  passed  in  violation  of  a  vested  riglit,  for  the  privilege, 
allowed  because  not  forbidden,  of  engaging  in  any  lawful 
business  was  a  vested  right.  It  was  an  immediate  right,  open 
to  enjoyment  at  all  times  during  the  existence  of  the  contract, 
which  the  insured  paid  for  when  he  joined  the  association^  as 
well  as  every  time  he  met  an  assessment.  It  was  a  nature?' 
right,  of  which  he  could  not  be  deprived  without  his  consent, 
and  he  never  consented.  It  was  a  right  which  had  pecuniary 
value,  for  it  left  tlie  door  open  to  change  of  employment  by 
which  more  money  could  be  made.  The  assured  was  not 
obliged  to  continue  at  manual  labor  all  his  life,  but  when  he 
had  acquired  capital  enough  to  go  into  business  and  employ 
others  to  work  for  him,  he  had  the  right  to  do  so,  and  the 
right  was  obviously  of  such  value  as  to  Constitute  a  vested 
right,  within  the  meaning  of  tliat  term  as  known  to  the  law. 

We  think  that  the  amendment  as  made  was  without  effect 
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n|K)n  the  contract,  and  that  tlie  promise  of  the  defendant  to 
pay  tlie  sum  of  $2,000  was  in  full  force  at  the  death  of  the 
assured.  While  a  different  rnle  prevails  in  some  states,  the 
law  in  the  state  where  the  defendant  was  organized  does  not 
permit,  as  to  existing  contracts,  such  an  amendment  of  its 
by-laws  as  it  now  pleads  to  defeat  this  action. 

The  judgment  appealed  from  sliould  be  affirmed,  with 
costs. 

CuLLEjf,  Ch.  J.,  Gra.y,  Wkrxer,  Willard  Babtlett  and 
IIiscocK,  J  J.,  concur ;  Chase,  J.,  not  sitting. 

Judgment  affirmed. 


Joseph  Bambace,  as  Administrator  of  the  Estate  of  Feucb 
Bambace,  Deceased,  Respondent,  v.  Interurban  Street 
Railway  Company',  Appellant. 

CoNTRfBUTORY  Neolioence.  A  refusal  to  charge  in  an  action  of 
negligence,  tUat  if  the  jury  believed  that  decedent  attempted  to  cross 
tracks  five  or  six  feet  ahead  of  a  horse  car  approaching  at  a  speed  of 
three  miles  an  hour,  its  verdict  must  be  for  the  defendant,  constitutes 
reversible  error, 

Bambace  v.  Interurban  St.  Ry.  Co.,  112  App.  Div.  8d8,  reversed. 

(Argued  April  8.  1907;  decided  April  16,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
18,  1906,  modifying  and  afKrmirig  as  modified  a  judgment  in 
favor  of  plaintiflE  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

The  naturo  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F.  Brown^  Bayard  R,  Ainea  and  Henry  A. 
Robinson  for  appellant.  Tho  exception  of  defendant  to  the 
refusal  of  the  trial  justice  to  charge  its  ninth  request  and  to 
the  modification  thereof  presents  reversible  error.  {Damb- 
rnann  v.  M.  S.  R.  Co.,  180  N".  Y.  384;  Coleman  v.  S.  A.  R 
Co,,  114  N.  Y.  612;  Meeker  v.  Smith,  84  App.  Div.  Ill; 
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McKinley  v.  M.  S.  li.  Co.,  77  App.  Div.  256 ;  Davidson  v. 
3f.  S.  li,  Co,,  75  App.  Div.  426;  Lyons  v. -4 vi*,  5  App. 
Di\'.  196  ;  Curry  v.  R.  B.  Co,,  99  Hun,  230 ;  Buscher  v. 
N,  r.  T,  Co.,  99  N.  Y.  Supp.  673;  Wilds  v.  //.  B.  Co.,  24 
N.  Y.  442 ;  Owens  v.  //.  B.  Co.,  35  N.  Y.  616.) 

James  C.  Cro^sey  and  F.   W.  Catlin  for  respondent. 

IIaight,  J.  This  action  was  brought  to  recover  the  dam- 
ages sustained  by  reason  of  the  deatli  of  plaintiffs  intestate, 
which  was  caused,  as  is  alleged,  bj  the  negligence  of  the 
defendant. 

The  decedent  was  eleven  yeaiis  and  four  months -old.  On 
the  23d  day  of  September,  1902,  he  was  fatally  injured  by 
being  run  over  by  a  horse  car  of  the  defendant  near  the 
crossing  of  Bleecker  street  on  Carmine  street  in  tlie  city  of 
New  York.  The  testimony  of  the  plaintiffs  witnesses 
tended  to  show  that  the  decedent  attempted  to  cross  the  street 
from  three  to  fifteen  feet  in  front  of  the  horses,  which  were 
proceeding  at  alx)ut  three  miles  per  hour  and  that  as  he 
attempted  to  cross,  the  driver  whipped  the  horses,  causing 
them  to  start  up  faster,  and  in  doing  so  hit  the  decedent,  caus- 
ing him  to  fall  and  be  run  over  by  the  front  wheel  of  the  car. 
There  was  a  sharp  conflict  between  the  defendant's  and  plain- 
tiffs witnesses;  but  for  the  purposes  of  the  case  we  shall 
assume  that  the  facts  are  as  testified  to  by  the  plaintiffs  wit- 
nesses. One  of  the  plaintiffs  witnesses  testified  tliat  the  dece- 
dent went  upon  the  track  three  or  four  feet  ahead  of  the 
horses.  Thereupon,  in  submitting  the  case  to  the  jury 
defendant's  counsel  requested  the  court  to  charge  that  *'If 
you  believe  that  the  deceased  ran  or  stepped  on  the 
track  when  the  horses  attached  to  the  defendant's  car  were 
not  more  than  five  or  six  feet  from  him,  as  testified  to 
by  several  of  plaintiffs  witnesses,  tlien  your  verdict  must 
be  for  the  defendant."  This  request  was  refused  by  the 
court  except  as  he  had  charged,  and  to  such  refusal  an  excep- 
tion was  taken.  The  court  had  previously  charged  that  "  if 
the  jury  find  that  the  deceased  ran  or  stepped  upon  the  track 
19 
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of  tiie  approacliing  car  wlien  tlie  liorses  attached  thereto 
were  no  more  tlian  five  or  six  feet  distant  from  liim  and  that 
a  person  exercising  reasonable  care  for  his  own  safet}'  would 
not  have  done  so  in  the  same  situation  and  under  the  same 
surrounding  circumstances  then  the  deceased  was  guilty  in 
law  of  contributory  negligence  and  the  verdict  should  be  for 
the  defendant."  It  will  be  observed  that  the  charge  as  made 
called  for  a  determination  on  the  part  of  the  jury  as  to 
whether  a  person  exercising  reasonable  care  for  his  own  safety 
would  have  done  as  this  decedent  did  under  the  same  circum- 
stances, thus  calling  for  a  determination  of  fact  as  to  what 
another  person  exercising  reasonable  care  would  have  done 
under  like  circumstances.  We,  consequently,  are  of  the 
opinion  that  the  court  had  not  charged,  in  substance,  the 
request  refused  and  that  the  question  arises  as  to  whether 
the  defendant  was  entitled  to  have  the  jury  instructed  as 
requested.  As  we  have  seen,  the  plaintiflE  had  submitted 
evidence  tending  to  show  that  the  decedent  undertook  to 
cross  the  tracks  within  less  than  live  or  six-feet  ahead  of  the 
horses,  and,  consequently,  the  jury  might  have  so  found.  If 
the  defendant's  car  was  proceeding  at  the  speed  of  three  miles 
per  hour,  only  about  one  and  one-third  seconds  could  have 
elapsed  before  the  horses  would  have  reached  the  decedent. 
The  time,  therefore,  within  which  the  driver  of  the  horses 
could  have  whipped  them  up  and  accelerated  their  speed  was 
80  short  that  the  blow  could  scarcely  have  been  delivered 
before  the  decedent  was  knocked  down  by  the  approaching 
horses. 

We,  therefore,  are  of  the  opinion  that  the  defendant  was 
entitled  to  the  instruction  asked  for  and  that,  if  the  jury  had 
so  found  it  would  follow,  as  a  matter  of  law,  that  the  decedent 
was  guilty  of  contributory  negligence.  For  this  reason  tlie 
judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  Vann 
and  IIiscocK,  JJ.,  coTicur ;  Cuase,  J.,  dissents. 

Judgment  reversed,  etc. 
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George  Leask  et  al.,  as  Executors  of  and  Trustees  under  the 
Will  of  Hudson  Hoagland,  Deceased,  Respondents,  v. 
George  Richards,  Jr.,  et  al.,  Appellants,  Anna  Strait  et 
al.,  Appellants  and  Respondents,  Clarence  S.  Hoagland, 
Respondent  and  Appellant,  and  Mahlon  Hoagland  et  al., 
Respondents. 

1.  Will  —  Validity  op  Residuary  Clause.  A  provision  in  a  will 
that  the  residuary  estate  be  divided  "among  testator's  nephews  and 
nieces"  in  the  proportions  which  "  the  respective  gifts  made  to  them  herein 
bear  to  eacli  other*'  is  not  void  for  uncertainty,  when  such  proportion  is 
not  impossible  of  ascertainment. 

2.  Determination  of  the  Pkoportion  op  Residue.  The  earlier 
clauses  of  the  will  having  given  to  the  nephews  and  nieces  (1)  specific 
bequests  of  a  specified  amount;  (2)  bequests  of  a  specified  amount  in  trust 
with  income  to  a  life  tenant,  with  remainder  to  such  life  tenant's  chil- 
dren; (3)  bequests  in  trust  to  those  having  no  children,  the  principal  upon 
the  death  of  the  life  tenant  to  revert  to  the  residuary  estate,  the  principal 
of  each  trust  created  should  be  taken  as  the  sum  given  upon  which  the 
amount  of  the  proportion  of  the  residue  should  be  determined. 

3.  When  Gkandnefhews  Included  Among  Nephews.  Where  the 
intention  of  the  testator  is  evident,  his  grandnephews  and  granduieces 
may  be  included  among  the  nephews  and  nieces  entitled  to  share  in  the 
residuary  estate. 

Leoik  V.  EiehartU,  116  App.  Div.  274,  affirmed. 

(Argued  March  8.  190T;  decided  ^pril  16,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  13,  1906,  which  modified  and  affirmed  as  modified 
a  judgment  of  Special  Term  construing  the  will  of  Hudson 
Hoagland,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jiichard  M.  Martin  and  Frank  M,  TicJienor  for  George 
Richards,  Jr.,  appellant.  If  this  court  decides  that  the  only 
interpretation  possible  is  that  the  varioiis  legatees  should 
receive  from  the  residue  gifts  of  the  same  kind  and  nature  as 
their  specific  gifts,  the  ''  Thirtieth  "  clause  must  fail,  as  clearly 
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tliere  would  be  as  to  part  unlawful  suspension  of  the  power  of 
alienation,  or,  rather,  failure  of  all  future  estates  to  vest  within 
two  lives  in  being.  {Tilden  v.  Green^  130  N.  Y,  29  ;  Ilerzog 
V.  T.  O.  i&  T.  Co.,  177  N.*  Y.  92.) 

J.  Elmer  Melick  and  George  C,  De  Lacy  for  Thomas  H. 
Hoagland,  appellant.  In  construing  the  thirtieth  clause  of 
the  will  the  testator's  intention  must  control.  {Covenlioven 
V.  ShuLeTy  2  Paige,  122;  Crosby  v.  Wendell^  6  Paige,  548; 
Pond  V.  Bergh,  10  Paige,  140;  Heard  v.  Case^  23  How.  Pr. 
546 ;  Sutherland  v.  Clark,  61  How.  Pr.  310 ;  McKeon  v. 
Kearney,  57  How.  Pr.  349 ;  Hawn  v.  Banks,  4  Edw.  Cli. 
664;  McDonald  v.  Walgrove,  1  Sandf.  274;  ITowland  v. 
C.  T.  Seminary,  5  N.  Y.  193 ;  Scott  v.  Guernsey,  48  N.  Y. 
106.)  It  is  obvious  from  the  other  clauses  of  his  will,  as  well 
as  from  the  thirtieth  clause,  that  the  testator  intended  that 
his  residuary  estate  should  be  divided  among  such  of  his  liv-j 
ing  "  nephews  and  nieces  "  as  he  had  previously  remembered 
in  his  will.  It  is  likewise  obvious  from  the  whole  will  that 
the  testator  did  not  intend  to  include  his  grandnephews  and 
grandnieces  in  the  term  "  nephews  and  nieces,"  and  thus 
permit  them  also  to  participate  in  his  residuary  estate. 
{Matter  of  Woodward,  117  N.  Y.  522;  Croiner  v.  Pinch 
ney,  3  Barb.  Ch.  466 ;  Shelly  v.  Bryer,  Jac.  207 ;  Falh 
ner  v.  Butler,  1  Amb.  514;  Crook  v.  Whitley,  7  De  G., 
M.  &  G.  490 ;  Warmg  v.  Lea,  8  Beav.  247 ;  Low  v.  liar- 
mony,  72  N.  Y.  408  ;  Matter  of  Robinson,  57  Hun,  395 ; 
MatUr  of  Goble,  30  N.  Y.  S.  R.  944;  Sanson  v.  Bu%h' 
Tiell,  25  Misc.  Rep.  268.)  The  testator's  residuary  estate  is 
by  his  own  explicit  and  positive  direction  to  be  divided 
between  his  nephews  and  nieces  "  in  the  proportions  which 
the  respective  gifts  made  to  them  herein  bear  to  each  other." 
To  divide  the  residuary  estate  between  them  in  any  other 
proportions  is  to  make  a  new  will  for  the  testator  contrary  to 
his  expressed  intentions.  {Trask  v.  Starges,  170  N.  Y.  482; 
Crosby  V.  Wendell,  6  Paige,  548 ;  Keteltas  v.  Ketdtas,  72 
N.  Y.  312;  Poe  v.  Viiigut,  117  N.  Y.  204  ;  Matter  of  Woodr 
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ward^  117  N.  Y.  522.)  Tlie  method  of  distribution  adopted 
by  the  Special  Term  carries  out  the  testator's  intentions  as 
expressed  in  tlie  thirtieth  clause,  is  both  just  and  equitable 
and  sliould  be  sustained  as  tlie  only  true  criterion  of  propor-" 
tionate  distribution  in  this  case.  {Jackson  v.  Edwards^  7 
Paige,  404 ;  ScbM  v.  Plumh,  55  N.  Y.  592 ;  Hollia  v.  D. 
D,  Seminary,  95  K  Y.  166  ;  Sauter  v.  iV.  Y.  a  &  II  7?. 
7?.  i?.  Co.,  ^^  ]Sr.  Y.  50,  54 ;  People  v.  S,  L.  Ins.  <J&  Annuity 
Co,,  78  N.  Y.  114 ;  Doty  v.  Baker,  11  Hun,  222 ;  Smart  v. 
Haring,  14  Hun,  276 ;  Davis  v.  Standish,  26  Hun,  608 ; 
Steele  v.  Ward,  30  Hun,  555  ;  Matter  of  Brooklyn  Bridge, 
75  Hun,  558.) 

George  TT.  Schurman  for  Edwin  R.  Hurd,  appellant.  The 
thirtieth  clause  of  the  will  is  void  for  uncertainty.  (Redf. 
Surr.  Pr  X6th  ed.]  §  258;  2  Underbill  on  Wills,  1385,  1386; 
Matter  of  Logan,  131  N.  Y.  461 ;  Tilden  v.  Green,  130  N.  Y. 
29 ;  Ilerzog  v.  T,  G,  cfe  T,  Co.,  177  N.  Y.  86 ;  Van  Nostrand 
V.  Moare,  52  N.  Y.  12  ;  Schidt  v.  Moll,  132  N.  Y.  122 ;  Clark 
V.  Camrnan,  160  N.  Y.  315;  Jones  v.  Hand,  78  App.  Div. 
56;  Mee  v.  Gordon,  104  App.  Div.  520;  Weeks  v.  Co7*nwell, 
104  N.  Y.  325.)  Edwin  R.  Hiird  is  included  among  the 
"nephews  and  nieces"  referred  to  in  the  thirtieth  clause  of 
the  testator's  will.  {Conner  v.  Co7iner,  6  App.  Div.  594; 
155  K  Y.  627.) 

Charles  F.  Darlington  and  John  S.  Jenkins  for  Frank  H. 
Belknap  et  al.,  appellants.  The  thirtieth  clause  of  the  will 
is  void  for  indeiiniteness  and  uncertainty.  (  Weeks  v.  Cor7i' 
welL  104  ]Sr.  Y.  325 ;  Judish  v.  Kalish,  166  N.  Y.  378  ;  Jack- 
son  V.  Elmendorf  3  Wend.  222 ;  Tilden  v.  Green,  130  N.  Y. 
29 ;  Jackson  v.  Edwards,  7  Paige,  393 ;  Matter  of  Logan, 
131  N.  Y.  456;  Van  Nostrand  w.  Moore,  52  N.  Y.  18  ;  Dun- 
gaino7i  v.  Smith,  12  CI.  &  Fin.  599 ;  Matter  of  Vowers,  113 
N.  Y.  571.)  The  grandnephews  and  grandnieces  who 
received  legacies  are  entitled  to  share  in  the  residuary  estate, 
{Cromer  v.  Pinckney,  3  Barb.  Ch.  466 ;  Brower  v,  Boxoers, 
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1  Abb.  Ct.  App.  Dec.  U;  Bownev.  Underhill,6T,  &  C. 
344;  Prowitt  v.  Rodman^  37  N.  Y.  42;  Low  v.  Harmony ^ 
72  N.  Y.  408 ;  GeUton  v.  Shields,  78  N.  Y".  275 ;  ShoU  v. 
Sholl,  5  Barb.  312.) 

George  Clinton  for  Wliitfield  H.  Hoagland,  apj^ellant. 
The  decision  of  the  Appellate  Division  that,  under  the  residu- 
ary clause  the  proportion  to  be  distributed  should  be  reckoned 
upon  the  basis  of  the  amounts  of  the  gifts  made  by  the  testa- 
tor, and  not  upon  the  values,  is  correct  and  the  contrary 
decision  of  the  trial  court  is  erroneous.  (  Weeks  v.  Comwell^ 
104  N.  Y.  325.)  The  Appellate  Division  and  the  trial  court 
committed  no  error  in  holding  that  the  residuary  clause  of  the 
will  is  valid.  ( Weeks  v.  CornweU,  104  N .  Y.  325.)  The 
Appellate  Division  erred  in  holding  that  the  expression 
"  nephews  and  nieces  "  as  used  in  the  residuary  clause,  includes 
"  grandnephews  and  grandnieces"  and  the  decision  of  the 
trial  court  that  the  residuary  clause  did  not  carry  beyond 
nephews  and  nieces  is  correct.  {Cromer  v.  JPitickney,  3 
Barb.  Cli.  466 ;  Matter  of  Woodward,  117  N.  Y.  522.) 

Paul  Z.  Kiernan  for  Fannie  Swayne  et  al.,  appellants. 
The  testator  intended,  in  his  use  of  the  words  "  nephews  and 
nieces,"  to  mean  nephews  and  nieces'  families;  that  is,  to 
include  grandnephews  and  grandnieces  and  great  grand- 
nephews  and  great  grandnieces.  The  distribution  of  the 
residuary  estate  was  to  be  made  on  the  basis  of  the  value  of 
the  individual  interests  of  legatees.  {Roe  v.  VhigtU,  117 
N.  Y.  212 ;  Smith  v.  Bell,  31  U.  S.  75 ;  Weeks  v.  Comwell, 
104  K  Y.  343.) 

Thomas  E.  Boyd  for  Charles  F.  Iloagland,  appellant. 
Testator  used  the  words  "nephews  and  nieces"  in  their  ordinary 
sense  and  definitely  pointed  out  and  named  the  residuary 
legatees.  {Matter  of  Woodward,  117  N.  X,  522 ;  Cromer  v. 
Pinckney,  3  Barb.  Ch.  466 ;  Brower  v.  Bowers,  1  Abb,  Ct 
App.  Dec.  214.) 
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William  11.  Hamilton^  Samuel  W,  Bowen  and  Richard 
J.  Kent  for  Anna  C.  Tucker  et  al.,  appellants.  The  children 
of  Mary  Benjamin  are  entitled  under  the  will  to  such  share  in 
the  residuary  estate  as  their  mother  would  take  if  living. 
{Marsh  V.  Hagxce^  1  Edw.  Ch.  172 ;  Matter  of  Vowers^  113 
N.  Y.  569;  Matter  of  Jewet%  5  Misc.  Rep.  557.) 

Edgar  J,  Nathan  for  Annie  Strait  et  ah,  appellants  and 
respondents.  It  was  error  to  reverse  the  Special  Term  con- 
clneion  and  to  hold  that  the  language  of  the  residuary  clause 
included  grandnephews  and  grandnieces.  {Matter  of  Wood- 
ward, 117  N.  T.  522 ;  Cromer  v.  Pinckney,  3  Barb.  Ch.  466 ; 
Buzby  V.  Roberts^  53  N.  J.  Eq.  566  ;  Lewis  v.  Fisher,  2 
Yeates,  196 ;  Brower  v.  Boxoers,  3  Abb.  Ct.  App.  Dec.  214 ; 
Shepard  v.  Shepard,  57  Conn.  24;  Prowitt  v.  Rodman,  47 
jSr.  Y.  42;  Bowne  v.  Underhill,  6  T.  &  C.  344;  Low  v.  Tlar- 
mony,  72  N.  Y.  408;  Matter  of  Logan,  131  K.  Y.  456.) 
The  Appiillate  Division  properly  held  that  the  trust  legacies 
should  be  treated  as  sums  given  outright  in  determining  the 
proportions  in  which  nieces  should  share  in  the  residuary 
estate.  ( Weeks  v.  Cornwell,  104  N.  Y.  325 ;  Matter  of 
Thompson,  5  Dem.  393  ;  Tichenor  v.  Ticlienor,  41  N.  J.  Eq. 
39 ;  Budd  v.  Budd,  59  Fed.  Rep.  735.) 

T,  S.  •  Ormiston  for  Cornelia  C.  Rose,  appellant  and 
respondent.  Tlie  residuary  estate  should  be  ordered  to  be 
distributed  among  the  nephews  and  nieces,  not  including 
therein  any  grandnephews  or  grandnieces,  in  the  proportions 
the  principal  sums  of  money  in  the  will  of  Hudson  Hoagland 
given  to  or  set  aside  for  the  said  nephews  and  nieces  respec- 
tively bear  to  each  other.  {Matter  of  Woodward,  117 
K  Y.  522;  Weeks  v.  Cornwell,  104  N.  Y.  325;  Meyer  v. 
Coh^n,  111  N.  Y.  276 ;  Johnsons.  S.  G.  cfe  L.  Co.,  146  N.  Y. 
160.) 

Frank  L.  Holt  for  Clarence  S.  Iloagland,  respondent  and 
appellant.     If  it  is  held  that  the  thirtieth  clause  is  valid  and 
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that  a  divibion  of  the  residuary  estate  thereunder  is  practicable, 
then  this  defendant  contends  that  as  a  part  of  any  sclienie  of 
distribution,  tlie  testator  intended  that  grandnepliews  and 
grandnieces  who  receive  legacies,  and  whose  parents  are  dead, 
siiould  share  in  such  distribution.  (  Weeds  v.  By^istow^  L.  R 
[2  Eq.]  333  ;  De  Kay  v.  Irving,  5  Den.  646  ;  9  Paige,  521 ; 
Burtis  V.  Dorighty,  3  Brad f.. 287;  Sherwood  v.  Sherwood,  3 
Bradf.  230 ;  Lytle  v.  Beveridge,  58  N.  Y.  592 ;  Lawt&n  v. 
Corlies,  127  N.  Y.  100 ;  Hillen  v.  Iselin,  144  N.  Y.  365 ; 
Grant  v.  Grant,  L.  R.  [5  C.  P.]  727.)  Notwithstanding  the 
rational  plan  contained  in  the  prior  portion  of  the  will  and 
the  fact  that  the  Appellate  Division  has  correctly  determined 
the  persons  entitled  to  share  in  the  residuary  estate,  the  thir- 
tieth clause  having  survived  from  earlier  wills  of  which  it 
may  have  formed  an  intelligible  part,  does  not  accord  with 
the  prior  provisions  of  the  present  will,  and  the  proportionate 
amounts  to  be  distributed  thereunder  cannot  be  determined  ; 
it,  therefore,  cannot  bo  given  effect  in  connection  with  such 
prior  provisions  and  is  void.  {Tilden  v.  Green,  130  N.  Y. 
51 ;  Coster  v.  LoriUard,  14  Wend.  350  •  Fargo  v.  Squires, 
6  App.  Div.  491 ;  Weeks  v.  CornweU,  104  N.  Y.  336;  Mat- 
ter of  Logan,  131  N.  Y.  456;  Van  Nostrand  v.  Moore,  52 
N.  Y.  18;  Dungannon  v.  Smith,  12.C1.  &  Fin.  599.) 

e/.  Ilamjyde^i  Dougherty  for  plaintiffs,  respondents.  In 
construing  the  residuary  clause  the  Special  Term  held  that,  in 
order  to  carry  out  the  testator's  intention,  as  expressed  in  said 
clause,  the  value,  at  the  time  of  his  decease,  of  his  gifts  to 
nephews  and  nieces,  should  be  ascertained  and  determined 
according  to  the  mortality  tables.  This  is  both  a  reasonable 
and  lawful  construction.  {Schell  v.  Plumh,  55  K.  Y.  592; 
Jackson  v.  Edwards,  7  Paige,  408  ;  Ilollis  v.  D.  T,  Seminary, 
95  N.  Y.  166 ;  Peoph  v.  .S'.  Z.  Ins,  Co,,  7  Abb.  [N.  C]  198 ; 
78  N.  Y.  114;  Ferry  Boat  D,  F.  Greyary,  2  Ben,  [U.  S.] 
239 ;  Empie  v.  Empie,  35  App.  Div.  55.)  The  testator 
intended  to  give  outright  to  each  nephew  and  niece  to  or  for 
whom  he  liad  theretofore  made  a  bequest,  whether  of  an  abso- 
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lute  legacy  or  a  trust  fund,  a  corresponding  fraction  of  his 
residuary  estate.  (  Weeks  v.  Comwell,  104  N.  ¥.^^25.)  The 
words  "  nephews  and  nieces,"  in  the  residuary  clause,  are  to 
be  taken  in  their  primary  and  ordinary  signification.  They 
do  not  include  grandnepjjews  and  grandnieces,  whether  the 
parents  of  such  grandnephews  or  grandnieces  be  living  or 
dead.  {Cramer  v.  Pinck)iey^  3  Barb.  Ch.  ^Q^ ;  Brower  v. 
Bowers,  1  Abb.  Ct.  App.  Dec.  214  ;  2  Jarman  on  Wills,  1006 ; 
Matter  of  Woodwa?'dj  117  N.  Y.  522;  James  v.  Smith,  14 
Sim.  214 ;  Shepard  v.  Shepard,  57  Conn.  24 ;  Shull  v.  John- 
son, 55  N.  C.  202 ;  Bushy  v.  Roberts,  53  N.  J.  Eq.  566  ; 
Lewis  V.  Fisher,  2  Yeates,  196.) 

James  Gilliii,  Jr.',  for  Ella  D.  Garside  ct  al.,  respondents. 
It  was  the  evident  intention  of  the  testator,  as  disclosed  by 
his  whole  will,  to  divide  his  residuary  estate  among  his  living 
nephews  and  nieces  and  the  children  of  his  deceased  nephews 
and  nieces  in  the  proportions  which  the  respective  gifts  made 
to  them  in  the  prior  clauses  of  the  will  bear  to  each  other. 
(1  Jarman  on  Wills,  356;  Drake  v.  Pell,  3  Edw.  Ch.  251; 
Pond  v.  Bergh,  10  Paige,  140  ;  Tery^y  v.  Wiggins,  47  N.  Y. 
512  ;  Starr  v.  Starr,  132  N.  Y.  154 ;  lioe  v.  Vingut,  117  N.  Y. 
204.)  The  circumstances  surrounding  the  bequest  to  Mary 
Benjamin  in  the  ninth  clause  of  the  will  show  that  it  was  the 
evident  intention  of  the  testator,  in  and  by  the  thirtieth  clause 
of  his  will,  to  divide  his  residuary  estate  among  his  living 
nephews  and  nieces  and  the  children  of  his  deceased  nephews 
and  nieces  in  the  proportions  which  the  respective  gifts  made 
to  them  in  the  prior  clauses  of  the  will  bear  to  each  other. 
{Cromer  v.  Pin^Tcney,  3  Barb.  Ch.  466 ;  Braioer  v.  Bowers, 
1  Abb.  Ct.  App.  Dec.  214;  Shejyard  v.  Shepard,  57  Conn. 
24 ;  Weeds  v.  Bristow,  L.  R  [2  Eq.]  333.)  The  thirtieth 
clause  of  the  will  under  consideration  is  valid  and  operative. 
{Weeks  v.  Comwell,  104  N.  Y.  325.) 

Randall  IT,  Ludlow  for  Laura  B.  Hurd,  respondent.  It 
was  the  intention  of  the  testator,  appearing  from  the  will  and 
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surrounding  circumstances,  to  include  grandnepliews  and 
grand  nieces  who  represented  tlie  families  of  deceased  nephews 
and  nieces  under  the  term  ''  nephews  and  nieces"  in  the  thir- 
tieth clause  of  the  will.  {ScoU  v.  Guernsey^  48  N.  Y.  106.) 
It  was  the  intention  of  the  testator  to  apportiou  among  the 
beneficiaries  who  are  entitled  to  the  residuary  estate  their 
respective  sliares  in  proportion  to  the  gifts  hereinbefore 
received,  the  said  beneficiaries  to  receive  their  proportions 
absolutely.  {Arcularms  v.  Sweety  25  Barb.  403,*  Arculariwt 
V.  Geisenhauer^  3  Bradf.  64;  Weeks  v.  Comwell^  104  N.  Y. 
325 ;  Hard  v.  AshUy,  117  N.  Y.  106.) 

Tracy  C.  Becker  for  Marguerite  G.  Iloagland,  respondent. 
The  thirtieth  clause  includes  all  nephews  and  nieces  who 
have  already  been  given  any  definite  share  in  tiie  estate  and 
excludes  all  others  from  participation  in  the  residue  as 
grandnepliews  and  grandnieces.  {Matter  of  Woodward^  117 
N.  Y.  522.) 

IIaight,  J.  This  action  was  brought  to  obtain  a  construc- 
tion of  the  last  will  and  testament  and  codicil  of  Hudson 
Iloagland,  wlio  died  on  the  30th  day  of  January,  1904. 

The  testator  was  a  widower  and  left  no  children  or  descend- 
ants. He  left  him  surviving  one  brother  and  sixteen  nephews 
and  nieces  and  several  grandnepliews  and  grandnieces.  Many 
of  the  nephews  and  nieces  liad  married  and  liad  children,  and 
some  had  died  leaving  children.  The  will  contains  bequests  in 
favor  of  all  of  liis  nephews  and  nieces,  with  the  sole  exception 
of  his  nephew  Edwin  R.  Hurd,  who  is  said  to  have  moved 
west  upwards  of  fifty  years  ago,  but  the  will  contains  a  legacy 
to  his  daughter.  It  also  contains  legacies  to  a  number  of 
gi-andnephews  and  grandnieces,  children  of  deceased  nephews 
and  nieces,  and  after  making  provisions  for  tlie  Burviving 
brotlier,  and  various  other  pei^sons  not  necessary  to  be  here 
considered,  provides  in  the  thirtieth  clause  as  follows :  "  All 
the  rest,  residue  and  remainder  of  my  estate  and  property, 
that  is  to  say,  all  not  hereinl)efore  disposed  of,  I  give,  devise 
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and  bequeath  to  my  nephews  and  nieces,  to  be  divided  between 
them  in  the  proportions  wliich  the  respective  gifts  made  to 
them  herein  bear  to  each  other."  It  is  said  that  there  will  be 
upwards  of  $1,000,000  distributed  under  this  clause. 

It  is  contended  on  behalf  of  Edwin  E.  Ilurd,  the  testator's 
nephew  who  was  not  remembered  in  the  will,  that  the  residu- 
ary clause  is  void  for  uncertainty,  for  the  reason  that  the 
"respective  gifts"  to  nephews  and  nieces  contained  in  other 
clauses  of  the  will  are  of  such  a  character  that  it  is  impossible 
to  ascertain  their  amount.  The  clause  referred  to  is  very 
simple  in  its  plu'aseology,  is  quite  often  found  in  wills,  and  is 
so  specific  and  clear  in  its  meaning  as  to  leave  little,  if  any, 
doubt  with  reference  to  the  meaning  of  the  testator  so  far  as 
this  question  is  concerned,  It  is  quite  true  that  a  question 
has  arisen  with  reference  to  the  proportion  that  each  nephew 
and  niece  shall  take  of  the  residuary  estate,  but  this  involves 
only  a  question  of  construction  and  the  proportion  is  not 
impossible  of  ascertainment.  We,  therefore,  conclude  that 
the  clause  is  not  void,  and  that  the  testator  did  not  die 
intestate  as  to  his  residuary  estate. 

The  bequest  to  each  nephew  and  niece  varies  in  amount, 
wliich,  for  the  purpose  of  the  question  now  to  be  discussed, 
we  will  divide  into  three  classes.  First^  a  direct  bequest  of  a 
specified  sum.  Second^  a  bequest  to  the  executors  in  trust  of 
a  specified  sum,  the  income  to  be  paid  to  a  designated  nepliew 
or  niece  during  life,  and  upon  the  death  of  the  life  tenant  the 
principal  is  bequeathed  to  such  life  tenant's  children.  Thirds 
a  bequest  in  trust  to  the  executors  of  a  specified  sum,  the 
income  to  be  paid  to  the  life  tenant  specified,  and  upon 
the  death  of  such  life  tenant  tlie  principal  to  revert  to  the 
residuary  estate. 

It  is  contended  that  the  nephews  and  nieces  to  whom  the- 
income  of  a  specified  sum  has  been  given  during  life,  are 
entitled  only  to  the  proportion  of  the  residuary  estate  which 
the  present  value  of  their  life  estate  bears  to  the  amount  given 
to  the  other  nephews  and  nieces.  We  do  not  think  that  such 
was  the  intention  of  the  testator.     The  words  of  thQ  residuary 
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clause  import  an  absolute  gift  of  that  portion  of  the  residuary 
estate  which  the  gifts  made  to  the  nephews  and  nieces  bear 
to  each  other  ;  and  in  determining  the  anionnt  of  the  gifts  so 
made  to  the  nephews  and  nieces,  we  incline  to  the  view  that 
the  principal  of  each  trust  created  should  be  taken  as  the  sam 
given  upon  which  the  amount  of  the  proportion  of  the  residue 
should  be  determined.  Firsts  we  have  specific  bequests  of  a 
specified  amount  Second^  we  have  be»}uest8  of  a  specified 
amount  in  trust  witli  income  to  a  life  tenant,  with  remainder 
to  such  life  tenant's  children.  Here  we  have  a  vested  remain- 
der in- the  children  of  the  life  tenant  which  finally  disposes  of 
the  principal  fund  set.  apart  in  trust.  There  is,  therefore,  no 
apparent  reason  why  such  nephew  or  niece  having  a  family 
should  not  be  placed  on  the  same  footing  as  to  proportion  in 
the  residuary  estate  as  a  nephew  or  niece  having  no  children 
who  has  been  given  a  specified  sum  absolutely.  The  third 
class  of  cases  pertains  to  those  for  whose  benefit  a  trust  lias 
been  created  who  have  no  children  to  take  as  remaindermen, 
and  the  principal  upon  the  death  of  the  life  tenant  reverts  to 
the  residuary  estate.  But  we  think  no  exception  was  intended 
to  be  made  as  to  those  beneficiaries,  in  so  far  as  their  right  to 
share  in  the  residuary  estate  is  concerned.  The  other  nephews 
and  nieces  in  eflFect  become  their  remaindermen  and  their 
rights  should  be  determined  on  the  basis  of  the  principal  set 
apart  for  their  use,  in  accordance  with  the  rule  adopted  by 
this  court  in  the  somewhat  analogous  case  of  Welles  v. 
Cornwell  (104  N.  Y.  325). 

The  remaining  question  to  be  determined  is  as  to  whether 
the  grandnephews  and  grandnieces  of  the  testator,  children 
of  deceased  nephews  and  nieces  to  whom  bequests  have  been 
made  in  the  will,  should  also  be  included  among  the  nephews 
and  nieces  entitled  to  share  in  the  residuary  estate-  This  is 
purely  a  question  of  construction  depending  upon  the  intent 
of  the  testator.  We  entertain  the  view  that  the  testator 
intended  to  include  them,  and  upon  this  point  we  adopt  the 
argument  of  Justice  Soott  as  expressed  in  the  prevailing 
opinion  below. 
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The  judgment  should  be  affirmed,  with  costs  to  the  parties 
appearing  in  tliis  court  by  attorney  and  filing  briefs,  payable 
out  of  the  fund. 

CuLLEN,  Ch.  T.,  Gray,  Edward  T.  Bartlett,  Willard 
Bartlett,  Hiscock  and  Chase,  JJ.,  concur. 

Judgment  affirmed. 


Alexander  F.  Eobertson  et  al.,  as  Trustees  under  the  Will  of 
John  T.  Farish,  Deceased,  Plaintiff,  v.  Martha  G.  db 
Brulatour,  Individually,  Respondent  and  Appellant,  and 
Thomas  H.  Someryille  et  al.,  Appellants  and  Kespondents. 

1.  Trust  —  Dividends,  Cash  or  Stock,  Hefresentino  Profits  and 
Not  Capital,  Go  to  Life  Beneficiary.  Where  a  testamentary  trust 
of  specific  securities  is  created,  with  a  direction  that  ''the  income  and 
profits  thereof"  be  paid  to  a  beneficiary  for  life,  with  a  bequest  over  of 
such  securities  at  the  termination  of  the  life  estate,  extraordinary  distribu- 
tions or  dividends,  representing  accumulated  income  and  profits  and  not 
capital,  go  to  the  life  tenant;  and  in  determining  this  question  the  terms 
used  by  the  corporation  in  declaring  the  distribution,  as  in  this  case  from 
its  "cash  surplus,"  or  Its  methods  of  bookkeeping  are  not  conclusive;  if 
an  examination  of  the  tacts  establishes  that  the  amount  distributed  does 
not  intrench  upon  the  capital,  but  was  from  a  surplus  of  corporate  earn- 
ings and  income,  unaffected  by  proceeds  of  sales  of  real  estate  forming  a 
part  of  the  company's  capital,  the  life  tenant  is  entitled  thereto. 

2.  Stockholders  Have  No  Right  to  Profits  until  Declaration 
OF  Dividend.  The  earnings  of  a  corporation  remain  its  property  until  a 
division  is  made  or  a  dividend  declared.  Until  that  time  whatever  inter- 
est a  stockholder  has  therein  passes  with  a  transfer  of  his  stock  as  an  inci- 
dent thereto.  Where,  therefore,  such  stock  becomes  a  part  of  the  corpits 
of  the  trust,  dividends  thereafter  declared  are  like  all  other  income  of  the 
trust  fund  and  belong  to  the  life  tenant.  Various  transactions  in  testator's 
lifetime,  plaimed  to  have  created  obligations  of  the  corporation  to  stock- 
holders, examined,  and  Tield  that  such  obligations  were  not  created  until 
the  distribution  of  stock  and  cash  was.  actually  declared. 

3.  Proceeds  of  Subscuiption  Rights  Attached  to  Trust  Securi- 
ties Go  to  Remaindermen.  New  shares  of  stock  purchased  by  the 
trustees  in  the  exercise  of  the  right  attached  to  the  trust  securities 
to  subscribe  therefor,  and  sums  of  money  received  from  the  sale  of 
such  subscription  rights,  become  capital  and  the  life  tenant  is  not 
entitled  thereto. 
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4.  When  Trustees  Not  Obliged  to  Maintain  Sinking  Fund.  The 
rule  that  trustees  must  maintain  a  sinking  fund,  witii  which  to  imike  goixi 
any  depreciation  in  the  value  of  the  securities  by  the  falling  off  in  pre- 
miums, has  no  application  where  such  securities  have  been  specilically 
bequeathed. 

5.  Trustees'  Commissions  —  Code  Civ.  Pro.  §  38:^0.  Trustees  arc 
entitled  to  commissions  for  receiving  and  paying  out  all  sums  of  prin 
cipal,  including  the  value  of  the  securities  forming  a  part  of  the  corpu$, 

6.  Beneficiary  May  Act  as  Trustee  The  life  beneficiary  may  act 
as  trustee  with  others  in  the  management  of  the  trust,  and  is  entitled  to 
the  same  commissions  as  her  co-trustees  upon  the  corpus  of  tlie  tnist. 

Bob^rlMon  v.  de  BruUtour,  111  App.  Div.  882,  affirmed. 

(Argued  March  7,  1907;  decided  April  16, 1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
28,  1906,  whicli  modified  and  affirmed  as  modified  a  judg- 
ment entered  upon  the  report  of  a  referee  in  an  action  for  an 
accounting. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  .F.  Canfield  and  Kenneth  K,  MacKenzie  for 
Thomas  H.  Somerville  et  al.,  ai)pellants  and  respondents. 
Money  obtained  from  the  sale  of  real  estate  by  a  corporation 
previously  used  by  tjie  company  for  its  business  purposes, 
when  distributed  by  the  company,  represents  a  distribution 
of  corpus^  and  does  not  go  to  a  life  tenant  of  a  trust  holding 
stock  of  the  company.  {Matter  of  Rogers^  101  N.  Y.  108; 
CJicHter  V.  B,  C.  Mfg,  Co,,  70  App.  Div..  443 ;  Rigg9  v. 
Cragg,  26  Ilun,  89;  Matter  of  Kernochan,  104  N.  Y.  618; 
Matter  of  Curtis,  29  N.  Y.  S.  E.  217 ;  Hitte  v.  Ilitte,  93  Ky. 
257 ;  Vhiton^s  Appeal,  99  Penn.  St.  434 ;  Heard  v.  Eldredge, 
109  Mass.  258 ;  Giffordw  Thotnpson,  115  Mass.  478  ;  Wli^d^r 
V.  Perry,  18  N.  II.  307.)  The  fact  that  after  the  distributiou 
of  the  $2,500,000  the  assets  of  the  New  York  and  Harlem 
railroad  were  more  than  ecjual  to  the  par  value  of  its  outstand- 
ing stocks  and  bonds  is  not  material  in  determining  whether 
tliis  distribution  is  capital  or  income.  {Matter  of  Rogers,  161 
N.  Y.  108 ;  Chester  v.  B.  C.  Co.,  70  App.  Div.  443  ;  Stsvyart 
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V.  Phelps,  71  App.  Div.  91 ;  173  N.  Y.  621 ;  Hltte  v.  Ilitte, 
93  Ky.  257.)  Section  3320  of  the  Code  does  not  authorize  the 
payment  of  commissions  to  trustees  on  anything  but  money. 
(Code  Civ.  Pro,  §§  2730, 2802 ;  Chisholm  v.  IlamersUy^  114 
App.  Div.  565.)  Mrs.  de  Brulatour  being  the  sole  benex 
ficiary  of  tlie  trust,  is  not  entitled  to  act  as  trustee,  and,  there- 
fore, is  not  entitled  to  commissions.  {Bundy  v.  Bundy,  38 
N.  Y.  420 ;  Rogers  v.  Rogers,  111  N.  Y.  228 ;  Woodward  v. 
James,  115  K  Y.  346;  Greene  v.  Greene,  125  K  Y.  506; 
Woodbridge  v.  Roches,  170  N.  Y.  596 ;  Matter  of  Shipman, 
53  Ilun,  511;  Postly  v.  Cheyne,  4  Dem.  492;  Matter  of 
Ilitchins,  39  Misc.  Rep.  767 ;  Hoffman  House  v.  Foote,  172 
N.  Y.  348 ;  People  ex  reL  v.  Donohue,  70  Hun,  317.)  A  per- 
son beneficially  interested  in  a  trust  is  not  allowed  commis- 
sions for  acting  as  trustee  of  such  trust.  {Blunt  v.  Syms,  40 
Hun,  566;  White  v.  Rankin,  18  App.  Div.  293;  Kahn  v. 
Lichtenstein,  28  App.  Div.  211;  Matter  of  Hitchins,  39 
Misc.  Eep.  767 ;  Miles  v.  Bacon,  4  J.  J,  Marsh.  [Ky.]  457 ; 
Reiffs'  Appeal,  124  Penn.  St.  145 ;  P.  S.  Co,  v.  Yandes,  139 
Ind.  307;  White  v.  Rankin,  18  App.  Div.  293;  Imhoden  v. 
Hunter,  23  Ark.  622.) 

Henry  de  Forest  Baldwin  and  Herbert  C.  Lakin  for 
Martha  G.  de  Brulatour,  respondeiit  and  appellant.  The  inten- 
tion of  the  testator  was  that  his  widow  should  receive  all  the 
income  and  profits  of  every  description  from  the  trust. 
{Matter  of  Rogers,  22  App.  Div.  428 ;  Matter  of  James,  146 
N.  Y.  78.)  The  sum  of  $31,250,  received  by  the  trustees 
upon  the  distribution  of  surplus  by  the  New  York  and  Harlem 
Railroad  Company,  is  income,  and  should  be  paid  to  the  life 
tenant.  {Matter  of  Kernochan,  104  N.  Y.  618;  McLouthw. 
Hunt,  154  N.  Y.  179;  Matter  of  Rogers,  161  N.  Y.  108; 
Lowry  v.  F.  Z.  cfe  T,  Co.,  172  N.  Y.  137;  Chester  v.  B.  C 
Mfg.  Co,,  70  App.  Div.  443 ;  183  N.  Y.  425 ;  Steioart  v. 
Phelps,  71  App.  Div.  91;  Hemenway  v.  Hemenway,  181 
Mass.  406  ;  Matter  of  Stevens,  46  Misc.  Rep.  623.)  The 
trustees  are  entitled  to  one-half  commissions  for  receiving  the 
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•  iitire  capital  of  the  trust  estate.  {Johnson  v.  Laiorence^  95 
X.  Y.  154 ;  Matter  of  Garth,  10  App.  Div.  100  ;  Matter  of 
F^'s/ier.  1)3  App.  Div.  186;  Matter  of  W1iipple,%\  App.  Div. 
ol*  •  Seheneh  v.  Dart,  22  N.  Y.  420.)  Madame  de  Brulatoiir 
:-  entitled  to  act  as  trustee.  {Amort/  w  Lord,  9  X.  Y.  403; 
llii^f^rf^  V.  Rogers,  111  N.  Y.  228;  Bull  v.  Odell,  19  App. 

Edtoard  T.  McLaugldin  for  Glassel  Striiigfellow  et  al., 
^ipp«3llaQti>  and  respondents. 

Ueay,  J.  The  plaintiffs,  as  trustees  under  the  will  of  John 
T.  Frtrisli^  who  died  in  1891,  brought  this  action  for  an  account- 
II4C  JUid  to  have  determined  thereby  questions,  which  liave 
;urt6eti  upon  conflicting  claims  of  the  cesUci  que  trust  and  of 
tin*  remaindermen  to  moneys  and  securities  distributed  by  cor- 
;»umtions>  whose  6to<'k8  formed  part  of  the  capital  of  the  trust 
fumU  and  questions  relating  to  the  trustees'  right  to  commis- 
>iMii*  uj)on  the  co;yw«  of  tiie  trust  and  to  their  management 
ttK^riHjf.  Tlio  sixth  clause  of  the  will  provides  for  the  trust 
ui  \\it}  t\)l!owing  language: 

**  Sixth  :  I  give  and  bequeath  to  Charles  M.  Fry,  Alexander 
K  UobiTtsou  and  my  wife  Martha  G.  Farish,  and  the  survivors 
aitid  tho  survivor  of  them  and  to  the  successor  or  successors  of 
>m4i  iiurvivor  Twenty-five  hundred  (2,500)  shares  of  tlie  capi- 
rt%l  sttv^vk  of  the  New  York  and  Harlem  Railroad  Company, 
OiK*  thoustuid  (1,000)  shares  of  the  capital  stock  of  the  New 
\^^k  CVutml  and  Hudson  Eiver  Railroad  Company  (consoli- 
ih*t%sl\  and  One  thousand  (1,000)  shares  of  the  capital  stock 
1*1  {hK>  (Miioago,  Rock  Island  and  Pacific  Railway  Company, 
■il  a»  rwinity  thousand  dollai-s  ($20,000)  at  the  par  value  of  the 
^siHtulidutod  Inrnds  of  the  Erie  and  Pittsburg  Railroad  Com- 
jHiMA ,  Kift  Y  thousiind  dollars  ($50,000)  at  the  par  value  of  the 
v%kiui»lulut\Hl  bonds  of  the  Chicago  and  Northwestern  Railway 
V\*(inwvu\  tuul  Thirty  thousand  dollars  ($30,000)at  the  par  value 
sii  i\\\s  [b'Ht  mortgtigo  bonds  of  the  Louisiana  and  Missouri 
ItUvr  Uailr\uvd  Company  together  with  all  interest  accrued  on 
^*id  ubv»vo  div^oribod  bonds  at  the  time  of  my  death  and  all 
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interest  accruing  thereon  thereafter  and  also  every  and  all 
dividends  wliich  may  be  declared  on  the  above  described 
stocks  subsequent  to  my  death,  in  trust,  nevertheless,  to 
receive  the  income  and  profits  thereof  and  apply  the  same  to 
the  use  of  my  said  wife  Martha  G.  Farish,  during  the  term 
of  lier  natural  life.  *  *  *  [Here  follows  a  power  to  sell 
and  to  reinvest.] 

"  Upon  the  death  of  my  said  wife  I  give  and  bequeath  all 
of  the  above  mentioned  shares  of  stock  and  bonds,  or  the 
proceeds  of  such  as  shall  have  been  previously  sold,  to  such 
persons  as  would  have  inherited  the  same  under  the  laws  of 
the  State  of  Now  York,  if  the  same  were  real  estate  and  I 
had  died  intestate  and  unmarried,  at  the  same  time  as  my 
wife,  and  in  such  proportions  as  they  would  have  inherited 
the  same  respectively." 

The  testator  left  no  children,  or  descendants,  and  his 
residuary  estate  was  given  to  his  heirs-at-law.  The  testator's 
widow  remarried  and  is  now  Madame  de  Brulatour.  She 
and  Mr.  Robertson  are  the  survivors  of  the  three  trustees 
named.  There  has  been  no  difficulty  in  tlie  past  upon  their 
accountings  and  that  which  now  arises  presents  legal  ques- 
tions of  interest  and  of  Importance ;  especially,  with  respect 
to  the  proper  disposition  by  the  trustees  of  distributions,  or 
dividends,  made  by  certain  corporations  upon  their  capital 
stock.  The  right  to  them,  as  between  the  beneficiary  of  the 
trust  and  the  reuMiindermen,  will  depend,  primarily,  upon  the 
testator's  intention,  as  it  may  be  gathered  from  the  will,  and, 
then,  if  that  is  deemed  to  be  expressed  ambiguously  or 
indefinitely,  upon  the  subject,  resort  must  be  had  to  the  facts, 
in  order  to  discover  whether  the  particular  dividend  was  a 
distribution  by  the  corporation  of  accumulated  earnings  and 
profits,  or  of  that  wliich  M'as  capital.  There  can  be  no  doubt 
but  that  the  testator  has  employed  rather  unusual  language 
in  making  the  trust  provision  for  his  wife  and,  in  my  opinion, 
it  is  such  as,  by  a  fair  and  reasonable  reading,  would  give  to 
his  widow,  as  the  beneficiary,  everything  which  is  distributed 
to  the  trustees,  as  the  legal  holders,  upon  the  shares  of  stock 
20 
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included  in  the  trust ;  irrespective  of  all  consideration  of  the 
origin  of  that  which  is  distributed. 

But,  while  1  entertain  the  opinion  that  the  trust  clause  of 
this  will  is  comprehensive  enough  to  include  the  extraordi- 
nary dividends,  or  distributions,  in  question,  however  they 
may  be  termed,  which  were  made  by  the  New  York  &  Harlem 
Railroad  Company  and  by  the  Ciiicago,  Rock  Island  and 
Pacific  Railroad  Company,  I  prefer  to  place  our  decision,  in 
that  respect,  upon  the  ground  that  their  distributions  were  of 
income  and  profits,  and  not  of  capital. 

The  New  York  &  Harlem  Railroad  Company's  distribution 
was  made  in  September,  1899,  pursuant  to  a  resolution  of  the 
board  of  directors.     It  read  : 

"  Whereas  it  appears  from  the  treasurers  report  that  the 
company's  cash  surplus  now  amounts  to  upwards  of  $2,500,0f)0 
over  and  above  all  claims  and  obligations  existing  and  contin- 
gent, and  that  the  same  is  now  available  for  distribution 
among  the  stockholdei*s ;  It  is  Furtlier  Resolved  that  the  sum 
of  $2,500,000  of  the  said  surplus  be  distributed  at  the  rate  of 
$12.50  per  share  to  ail  stockholders  of  record  at  close  of  busi- 
ness on  the  23rd  day  of  September,  1899,  and  that  the 
treasurer  be  and  he  is  hereby  autliorized  and  directed  to  make 
such  payment  on  the  2nd  day  of  October  next."  The  word 
dividend  is  not  used  ;  but  that  is  quite  immaterial,  if  the  facts 
disclose  the  origin  of  this  "surplus"  and  enable  us  to  ascer- 
tain that  "income  and  profits"  were  the  subject  of  distribu- 
tion. The  findings  are  explicit  enougli  upon  this  head.  At 
the  time  that  the  resolution  was  passed,  the  company's  books 
showed  on  the  credit  side  of  the  profit  and  loss  account  a 
surplus  of  $3,096,705.84.  The  contention  of  the  remainder- 
men was,  in  effect,  and  tlie  referee  so  held  below,  that  the 
$2,500,000  distributed  by  the  directors  represented  the  pro- 
ceeds of  sales  of  portions  of  the- company's  real  estate;  which, 
by  reason  of  certain  leases  of  its  railways,  more  particularly 
referred  to  hereafter,  had  become  useless.  Being  the  proceeds 
of  the  sale  of  a  "  portion  of  the  abandoned  plant  of  tlie  com- 
pany,  theretofore  used    in  its  business,"    as   they    say,  the 
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distribution  was  of  the  corpus  of  tlie  company's  property 
and  was  a  return  of  capital.  Tlie  facts  do  not  justify  the 
contention  and  it  is  based  on  a  fallacy,  in  the  assumption 
that,  because  the  sale  of  real  estate  had  put  the  company 
in  the  possession  of  sufficient  cash,  the  distribution,  necessarily, 
was  of.  the  real  estate  as  converted.  But  that  is  not  the  fact. 
The  surplus  item  in  the  profit  and  loss  account  did  not  arise 
from,  nor  had  it  any  relation  to,  these  sales.  The  result  of  the 
sales  was  to  increase  the  cash  balance  and,  undoubtedly,  the 
cash  proceeds  were  used  in  the  distribution  of  the  company's 
surplus  among  the  stockholders,  as  was  the  finding  of  the 
referee ;  but  that  was  a  mere  matter  of  bookkeeping,  as  will 
be  explained  later.  The  essential  is  that  the  sales  did  not  create 
the  surplus,  nor  affect  it  as  an  item  in  the  account  of  assets  and 
liabilities,  and  such  are  the  findings.  The  surplus  shown  by 
the  company's  ledger  represented  the  difference  between  assets 
and  liabilities,  as  carried  in  the  profit  and  loss  account,  and 
how  it  arose  is  readily  ascertainable  from  the  accounts  of  the 
company's  transactions.  In  1 873,  the  company  leased  its  steam 
lines  and  real  estate  appurtenant  thereto  to  the  New  York 
Central  &  Hudson  Kiver  Railroad  Company  for  401  years, 
at  a  rental  measured  by  payments  of  eight  per  cent  on  its 
capital  stock  and  of  the  interest  on  its  bonds.  In  1896,  it 
leased  its  horse-car  line  on  Fourth  and  Madison  avenues  to  the 
Metropolitan  Street  Railway  Company  for  999  years,  at  a 
rental  measured  by  payments  on  the  former's  capital  stock, 
which  would  amount,  in  a  few  years,  to  four  per  cent.  As 
the  result  of  these  leases,  the  company,  while  still  a  going  con- 
cern, ceased  to  operate  its  railways.  It  owned,  in  addition  to 
the  great  terminal  station  at  42nd  street,  other,  and  unneeded, 
parcels  of  real  estate ;  which  had  been  formerly  used,  either^ 
for  a  station,  wTien  the  terminal  had  been  below  42nd  street, 
or  for  its  street-car  stables  and  other  similar  corporate  pur- 
poses. Some  of  these  properties  had  not  been  included  in  the 
leases.  One  of  them  was  the  block,  between  Fourth  and  Madi- 
son avenues,  26th  and  27th  streets,  now  occupied  by  the 
"Madison  Square  Garden,"  and  which  had  been  the  principal 
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railroad  station  before  the  building  of  the  "  Grand  Central " 
depot ;  another  was  an  unimproved  block  between  Fourth  and 
Lexington  avenues,  34th  and  33rd  streets ;  another  was  the 
block  at  Fourth  avenue  and  32d  street,  used  for  street-car 
stabies,  and  another  was  a  plot  at  Madison  avenue  and 
85th  street,  also,  used  for  the  same  purposes.  Between 
1886  and  1899  these  four  properties  were  sold  at  a  large 
profit.  In  the  company's  ledger  was  kept  an  account  known 
as  "  Real  Estate  in  New  York,  City,"  and,  as  sales  were 
made,  the  proceeds  were,  wholly,  credited  to  that  account; 
with  the  result,  of  course,  that,  to  the  extent  of  the  ci-edits, 
the  charge  to  the  account  was  reduced.  The  profits  of 
the  transactions  went  to  reduce  the  carrying  cost  upon  the 
books  of  the  other  real  estate.  The  moneys  were  charged  to 
cash  in  "temporary  assets"  and  the  result  of  the  bookkeep- 
ing was  that  the  charge  against  real  estate  became  lessened, 
until  the  value,  on  the  books,  of  the  company's  New  York 
city  real  estate  was  written  off  at  $478,376.81.  If  the  profits 
upon  the  transactions  of  sale  had  been  regarded  as  creating  a 
surplus  of  assets,  they  would  not  have  been  credited  in  the 
real  estate  account.  In  that  case,  only  the  cost  of  the  real 
estate  sold  would  have  been  credited  and  the  item  of  surplus 
would  have  been  increased  to  the  extent  of  the  clear  profit; 
but  that  item  never  reflected  the  profit  on  sales.  Th.e  account 
with  the  real  estate  reflected  the  condition  of  the  company's 
real  estate  as  an  asset  and  it  would  seem  quite  plain  that  this 
method  of  bookkeeping,  by  which  the  proceeds  of  sales  of 
real  estate  were  carried  as  a  credit  to  the  real  estate  account, 
actually,  increased  the  value  of  the  capital  stock  by  the 
amount  that  the  clear  value  of  the  real  estate  in  possession 
was  increased. 

This  is  shown  by  the  findings  of  fact,  which  must  negative 
any  inference  that  the  subject  of  distribution  by  the  resolu- 
tion of  September,  1899,  was  the  proceeds  of  the  real  estate 
sales.  It  is  found  that  "the  Profit  and  Loss  account  on  the 
company's  books  and  the  company's  surplus  account  on  its 
books   were   practically   unchanged   and  unaffected    by   the 
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aforesaid  sales  of  real  estate.  *  *  *  When  the  above 
mentioned  properties  were  sold,  the  purchase  price  thereof 
was  credited  to  the  *  Real  Estate  in  New  York  City '  acconnt 
and  charged  to  cash,  but  without  affecting  on  the  books  the 
balance  of  surplus  in  tlie  Profit  and  Loss  account.  After  said 
sales  the  ^  Real  Estate  in  New  York  City '  account  was  carried 
at  $J178,376.81,  at  which  figure  it  stood  in  September,  1899. 
Said  Profit  and  Loss  account  included  both  earnings  and 
income  and  not  liecessarily  any  profits  from  the  sale  of  real 
estate  owned  by  the  Company." 

The  only  surplus,  which  the  books  showed  to  the  directors 
as  held  by  the  company,  was  its  profit  and  loss  account.  That, 
as  already  mentioned,  amounted  at  the  time  to  $3,096,705.84. 
In  1873,  at  the  time  of  the  making  of  the  first  lease,  it 
amounted  to  $1,611,347.63,  and  we  are  informed,  by  the  find- 
ings, that  from  that  date  it  did  not  fall  below  that  figure, 
"  but  increased  from  year  to  year  up  to  September  30tli,  1899, 
when  it  amounted  to  $3,096,705.84."  We  are,  further^ 
informed  how  this  gradual  increase  was  possible.  Beyond 
the  rentals  from  its  lessees,  tlie  company  was  in  receipt  of 
"some  interest  and  dividends  on  investments"  and  *'it  has 
not  required  any  cash  capital  for  the  purpose  of  carrying  on 
its  business."  Now  the  total  increase  in  the  surplus  in  the 
twentynsix  years  from  1873  was  less  than  $1,500,000,  or  at  the 
rate  of  only  about  $57,000,  a  year.  Li  view  of  the  finding 
that  the  profit  and  loss  account  included  the  corporate  earn- 
ings and  income  and  that  the  surplus  item  in  that  account  was 
unaffected  by  the  real  estate  sales,  l)ut  the  one  conclusion  is 
permissible,  that  the  surplus,  or  increase  in  the  surpnis,  arose 
from  the  excess  of  the  compatiy's  revenues,  remaining  after 
the  payment  of  the  annual  dividends.  •  That  item  in  the 
account  would  have  been  just  the  same,  if  there  had  been  no 
sales ;  but,  to  the  extent  that  sales  were  made  of  real  estate 
and  of  securities,  (and  there  were  sales  of  the  latter),  assets 
were  liberated  and  the  casli  accumulations  created  a  cash 
surplus,  which  the  directors  could,  in  the  exercise  of  their  dis- 
cretion, distribute  among  the  stockholders.     When  tiiat  dis- 
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tribiitiori  was  made  the  book  acscounts  were  unchanged; 
except  that  the  profit  and  loss  account  then  would,  and  it  did, 
in  fact,  show  the  credit  item  of  surplus  reduced  to  $576,754.78. 
The  surplus  was  never  capitalized  ;  but  that  it  was  carried  in 
some  form  of  investment  is  evident.  A  surplus  of  earnings 
and  profits  would,  presumably,  in  a  well-conduct«d  business, 
be  carried  by  the  company  in  some  form  profitable  to  it ;  until 
such  time  as  the  directors  should  decide  as  to  its  disposition 
by  way  of  distribution,  or  otherwise,  as  the  corporate  affairs 
might  warrant. 

Authorities  need  not  be  cited  in  support  of  the  views  which 
have  been  expressed.  We  have,  upon  several  occasions,  con- 
sidered the  subject  of  the  respective  rights  of  life  tenants  and 
remaindermen  to  distributions  made  by  corporations  among 
their  stockholders  of  the  corporate  assets.  It  would  not  be 
profitable,  at  this  time,  to  review  them ;  inasmuch  as  in  the 
latest  of  our  decisions  the  principle  has  been  fully  enough  dis- 
cussed for  the  present  purpose.  {Lowry  v.  Farmers^  L.  i&  T. 
Co,,  172  N.  Y.  137.)  In  Zown/s  case,  the  Pullman  Palace 
Cai'  Co.  declared  a  dividend  of  fifty  per  cent  upon  its 
capital  stock,  payable  in  new  share  certificates  at  par.  The 
discussion  was  upon  the  effect* of  the  corporate  action  and 
whether  the  distribution  should  be  regarded  as  of  earnings,  or 
as  an  addition  to  capital.  Upon  the  authority  of  McLouth  v. 
Hunt^  (154  N.  Y.  179),  which  involved  the  disposition  of  a 
stock  dividend,  made  by  the  Western  Union  Telegraph  Com- 
pany, as  between  the  beneficiary  of  a  trust  and  the  remainder- 
men, we  held  the  question  to  be  one  determinable  by  the  facts. 
In  each  case,  the  corporate  action  was  based  upon  an  accumu- 
lation of  earnings  and  the  dividend  declared  was  adjudged  to 
be  income  and  not  capital.  In  both  of  the  eases,  it  is  true, 
the  resolutions  of  the  directors  of  the  companies  recited,  in 
effect,  that  the  dividend  was  from  earnings,  which  had  been 
withheld  from  the  stockholders,  or  which  had  accumulated  as 
a  surplus  "at  the  credit  of  income  account."  The  rule,  how- 
ever, was  laid  down,  in  Lowrxfa  case,  that  the  determination 
of  such  a  question,  when  presented,  must  be  reached, ^r*^,  by 
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a  consideration  of  tlie  comprehensiveness  of  the  language  in 
wliich  the  gift  is  made  to  the  beneficiary  and,  secondly^  by  an 
investigation  of  the  facts  underlying  the  transaction  through 
whicli  the  corporate  property  is  being,  distributed ;  for  the 
statement  of  the  directors,  in  taking  the  corporate  action,  is 
not,  necessarily,  conclusive.  It  was,  also*,  determined  that 
thongh  the  stockholders  own,  proportionately  to  their  hold- 
ings, the  right  to  share  in  the  corporate  assets,  they  belong  to 
the  corporation,  until  the  corporate  agents  exercise  their  dis- 
cretion and  divide  them  among  the  stockholders.  When  such 
an  appropriation  of  tlie  assets  is  made,  those  who  are  the 
recorded  holders  of  the  stock  at  the  time  of  the  distribution 
are  tlie  persons  entitled  to  receive  it  from  the  company.^  So  in 
that  case,  where  the  rents,  issues  and  profits  of  the  trust  estate 
were  to  be  applied  to  the  use  of  the  beneficiary,  it  was  held 
that  the  stock  dividend  was  comprehended  within  the  term 
"  profits."  A  portion  of  the  opinion  may  be  quoted,  as  hav- 
ing some  pertinency  to  the  present  case.  It  was  said  that  "  a 
fund  had  been  created  by  an  accumulation  of  the  net  earnings 
of  the  corporation  and  it  remained  a  part  of  the  general 
assets,  until,  in  the  judgment  of  the  directors,  the  time  came 
when  it  was  proper  and  prudent  to  distribute  it  among  the 
stockholders.  Tliat  wliicli  the  directora  of  the  corporation 
distribute  among  its  stockholders,  without  intrenchment  upon 
capital,  must  be  comprehended  within  the  term  ^  profits,' 
and  wc  sliould  assume  that  the  testator  intended  that  what 
might  be  paid  in  that  way  should  belong  to  the  beneficiary. 
*  *  *  It  was,  simply,  a  mode  of  distributing  the  profits 
earned  by  the  employment  of  the  capital." 

The  Rogers  case,  {Matter  of  liogers,  IGl  N.  Y.  108),  is 
not  an  authority,  particularly,  in  point ;  because,  there,  the 
industrial  corporation,  whose  shares  of  stock  were  held  in 
trust,  sold  its  plant  to  a  new  corporation  for  a  certain  amount 
of  its  stock  and  went  out  of  business.  In  liquidating  its 
affairs,  there  remained  property  on  hand  which  had  accumu- 
lated in  the  past  as  a  surplus  and  consisted  in  government 
bonds,  railroad  stocks,  real  estate,  etc.     These  were  sold  and 
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converted  into  cash,  and  tliey  amounted  to  nearly  half  the  entire 
value  of  the  corporate  assets.  The  proceeds  of  the  sale  of 
these  investments,  which  the  company  had  held  during  many 
years  of  its  business  life,  were  held  to  be  income  and  payable 
to  the  beneficiaries  of  the  tnists.  In  that  respect  the  case 
has,  indeed,  some  bearing  upon  the  present  question.  In  the 
present  case,  had  the  directors  worded  their  resolution,  so  as 
to  read  that  a  dividend  of  $12.50  per  share  was  declared  from 
the  company's  surplus  assets,  I  doubt  if  there  could  be  much 
hesitation  upon  this  question.  If,  in  declaring  a  distribution 
of  the  "  company's  cash  surplus,"  they  created  a  doubt  as  to 
the  subject,  investigation  resolves  it  and  shows  that  it  was  a 
distribution  of  a  surplus  long  accumulating  from  earnings, 
profits  and  income,  which  had  been  a  part  of  the  general 
assets,  but  was  always  the  representative  of  income  and  not  of 
capital.  I  think  it  needless  to  prolong  the  discussion  upon 
this  question.  Sufficient  lias  been  said,  in  connection  with 
the  opinion  of  the  Appellate  Division,  w^hich  overruled  the 
referee  upon  this  point,  to  justify  the  conclusion  that  the  dis- 
tribution in  question  was  comprehended  within  the  testator's 
gift  to  his  beneficiary  of  the  "  income  and  profits "  of  the 
trust  properties. 

The  disposition  to  be  made  by  the  trustees  of  the  100 
shares  of  stock  received  from  the  Chicago,  Rock  Island  & 
Pacific  Kailroad  Company,  in  189S,  and  of  certain  cash  divi- 
dends, paid  in  subsequent  yeare,  w-as  correctly  adjudged  l>elow. 
The  referee  held  that  they  went  to  the  beneficiary  of  the 
trust  as  income,  and  he  has  been  sustained  by  the  Appellate 
Division.  The  question  is  one  of  much  less  difficulty  than 
that  presented  in  the  case  of  the  New  York  &  Harlem  Rail- 
road Company's  distribution  of  surplus  and,  as  it  has  been 
carefully  and  well  discussed  in  its  legal  aspects  by  the  referee, 
it  needs  but  slight  mention  here.  In  1881,  1882,  1883  and 
1884:  the  company's  board  of  directore,  by  resolutions,  directed 
the  transfer  from  "  the  Profit  and  Loss,  or  Income,  Account" 
of  sums  of  money,  aggregating  $7,000,000,  to  the  credit  of  a 
new  account,  to  be  known  as  the  "  Addition  and   Improve- 
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meiit  Account,"  "  which  shall  be  reimbursed  to  the  Income 
Account  from  tlie  proceeds  of  sales  of  bonds  and  stocks  as 
shall  be  hereafter  directed."  On  the  dates  of  the  passage  of 
these  four  resolutions,  further  resolutions  were  adopted,  which 
authorized  the  execution  of  bonds  by  the  company  to  its  treas- 
urer, as  trustee,  obligating  it  for  the  re-payment  to  him  of  the 
amounts  that  w^ere  transferred  from  the  income  account,  within 
ten  yeai-s,  in  cash,  or  in  shares  of  capital  stock.  Each  bond, 
further,  provided  that  when  it  was  paid  ^  the  proceeds  "shall 
be  distributed  to  those  who  shall  at  the  time  be  stockholders," 
proportionately  to  their  share  holdings.  In  1898,  resolutions 
were  adopted,  by  which  "  all  the  reserved  shares  of  the 
authorized  capital  stock  of  the  Company"  were  issued  to  the 
treasurer,  in  payment  of  all  tlie  moneys  due  upon  the  bonds, 
except  as  to  $2,384,400  thereof,  which  shares  the  trustee  was 
directed  to  distribute  to  tlie  stockholders  of  record.  They 
provided  for  the  payment  of  the  unpaid  balance  due  on  the 
1x)nd8  by  directing  the  payment  of  special  cash  dividends  to 
the  trustee,  quarterly,  in  each  year;  which  he  was  to  distrib- 
ute among  the  stockholders.  Through  this  corporate  action, 
these  plaintiffs,  as  trustees,  received  the  100  shares  of  stock 
and  the  cash  dividends,  in  question.  The  remaindermen 
claim,  in  effect,  that,  as  these  obligations  of  the  company 
were  created  in  the  testator's  lifetime,  this  distribution  of 
stock  and  dividends  after  his  death  should  be  treated  as  capi- 
tal. The  claim  is  untenable.  The  transaction  was,  clearly,  a 
method  of  bookkeeping  adopted  by  the  company,  by  which 
the  moneys  to  the  credit  of  income  account  in  its  ledger  could 
be  transferred  to  the  new  account,  to  represent  the  expenditures 
in  the  improvement  of  the  company's  properties,  and,  at  the 
same  time,  the  company  could  be  made  to  appear  as  a  temporary 
borrower  of  the  same  and,  therefore,  a  debtor  to  income  account. 
This  arrangement  was,  formally,  expressed  in  the  bond  to  its 
treasurer,  as  trustee.  The  funds  themselves  remained,  as 
much  as  ever,  the  property  of  the  company  and  the}'  never  lost 
their  character  as  earnings,  or  income.  There  was  no  actual 
appropriation  of  them  to  the  stockholders,  until  the  resolu- 
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tions  of  1898,  which  provided  for  tlie  payment  of  the  bonds 
given  to  the  treasurer  and  for  the  distribution  by  hira  among 
the  stockholders  of  the  shares  and  moneys  in  which  payment 
was  provided  to  be  made.  The  bonds  constituted  no  appro- 
priation of  the  moneys  to  the  then  stockholders  and  the  per- 
sons, who  would  answer  that  description  and  be  entitled  to 
share  upon  distribution,  could  not  be  ascertained,  until  the 
time  when  the  bonds  were  paid  off  to,  and  a  distribution 
ordered  to  be  made  by,  the  treasurer.  The  moneys  were 
never  set  apart  for  the  stockholders ;  nor  was  any  indebted- 
ness created  to  them,  until  the  dates  when,  under  the  resolutions 
of  the  directors,  in  1898,  the  stock,  or  the  cash,  became  pay- 
able. {Beveridge  v.  iV^.  Y.  Elev.  E,  R,  Co.,  112  N.  Y.  1, 27.) 
The  distinction  between  this  case  and  Brundage  v.  Brundage 
(60  N.  Y.  544),  is  plain  and  substantial,  and  is  well  pointed  out 
by  the  referee.  In  that  case,  each  stockholder  received  the 
certificate  of  the  New  York  Central  &  Hudson  River  Rail- 
road Company  declaring  that  ho  was  entitled  to  a  sum  speci- 
fied ;  which  certificate  carried  dividends  and  was  transferable 
on  the  books.  The  resolution,  under  which  the  certificates 
were  issued,  recited  an  application  of  earnings  to  construction 
and  other  purposes,  and  that  the  stockholders  were  entitled 
to  evidence,  and  to  reimbursement,  of  such  expenditure,  and, 
then,  provided  for  the  issuance  of  the  certificates ;  of  which 
the  testator,  in  that  case,  as  a  stockholder,  reqeived  his  pro- 
portionate number.  Both  resolution  and  certificates  evidenced 
a  present  indebtedness  and  it  was  lield  that  the  certificates 
passed  as  a  part  of  the  testator's  residuary  estate.  In  the 
present  case,  the  obligation  of  the  company,  as  expressed  in 
its  bonds  to  tlie  treasurer,  as  trustee,  was  for  the  benefit  of 
those  stockholders  only,  who  should  bo  such  at  the  time 
"when  the  bond  is  paid."  It  conferred  no  right  upon  exist- 
ing stockholders.  It  was  no  more  than  an  incident  to  the 
testator's  ownership  of  stock  and,  being  such,  passed  to  these 
trustees,  who  became  the  owners  of  record.  A  consideration 
of  the  opinions  in  Boardman  v.  Z.  S.  dd  M,  S.  Ry.  Co., 
(84  N.  Y.  157),  and  in  Jermain  v.  Same  Co.,  (91  ib.  483),  will 
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make  the  rule  in  such  cases  clear,  by  which  the  rights  of  stock- 
holders are  to  be  governed  with  respect  to  an  appropriation  of 
net  earnings  to  the  payment  of  dividends  It  was  held  that  a 
dividend  belongs  to  the  person  who  is  the  holder  of  the  stock 
at  the  time  it  is  declared.  The  assets  remain,  at  all  times, 
the  property  of  the  corporation  "  until  a  division  is  made  or  a 
dividend  is  declared  "  and,  nntil  that  time,  what  contractual 
right  to  a  dividend  the  stockholder  may  be  deemed  to  pos- 
sess would  pass  with  an  assignment,  or  transfer,  of  the  stock, 
as  an  incident  thereto.  As  the  referee,  very  correctly,  decided 
"  the  stock,  to  which,  as  an  incident,  the  right  to  the  proceeds 
of  the  bonds  attached,  had  *  *  *  become  vested  in  the 
trustees  *  *  *  and,  as  a  consequence,  the  dividends  from 
the  proceeds,  *  *  *  became  payable  to  the  trustees  and 
are  to  be  regarded,  like  all  other  income  of  the  trust  fund,  as 
the  absolute  property  of  the  life  tenant." 

The  questions  as  to  the  new  shares  of  stock  purchased  by 
the  trustees,  in  the  exercise  of  their  right  to  subscribe  there- 
for, and  as  to  the  sums  of  money  received  by  them  from  sales 
of  subscription  rights  upon  the  stocks  given  by  the  will  in 
creation  of  the  trust,  were  correctly  decided  in  favor  of  the 
remaindermen. 

So,  also,  was  the  question  correctly  decided,  which  the 
remaindermen  raised  as  to  the  obligation  upon  the  trustees  to 
maintain  a  sinking  fund,  with  which  to  make  good  any  depre- 
ciation in  the  value  of  the  securities  by  the  falling  off  in  the 
premiums.  This  rule  has  no  application  where  the  securities 
have  been  specifically  bequeathed.  It,  only,  applies,  in  ordi- 
nary cases  and  where  the  will  affords  no  aid  upon  the  subject 
of  the  testator's  intention,  wlien  trustees  have,  themselves, 
ifiade  investments  from  the  trust  funds,  in  the  purchase  of 
securities  at  a  premium.  (N,  Y.  Life  Ins,  <J6  Trust  Co,  v. 
Baker^  165  N.  Y.  484,  affirming  the  decision  in  38  App.  Div. 
417) 

A  question  was  raised  as  to  the  right  of  the  trustees  to  the 
statutory  commissions  on  the  entire  capital  of  the  trust  received 
by  them.     The  plaintiffs. had  accounted,  as  executors  of  the 
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estate,  in  1893,  and,  pursuant  to  the  decree  upon  tlieir  accoant- 
ing,  had  turned  over  to  themselves,  as  the  trustees  appointed 
by  the  will,  the  securities  which  constituted  the  trust  fund 
for  the  testator's  widow.     At  that  moment  they  assumed  a 
new  office,  with  distinct  duties  and  responsibilities.     Upon  the 
present  accounting,    as  trustees,  the  statute  provision  as  to 
commissions  was  contained  in  section  3320   of  the  Code  of 
Civil  Procedure,   as   amended    in    1904,  and    that  gave    to 
"  trustees  of  an  express  trust     *     *     *     as  compensation  for 
services     *     *     *     commissions,   as   follows:   for    receiving 
and  paying  out  all  sums  of  principal,"  five  percent  on  the  first 
$1,000,  two  and  one-half  per  cent  on  the  next  $10,000,  and 
one  per  cent  on  the  balance.     Commissions  were  given,  at  the 
like   rates,  for   receiving   and   paying   out    income   in  each 
year.     Before  this  amendment  of  tlie  statute,  a  trustee  was 
allowed  commissions  upon  the  same  rule  tliat  was  applied  in 
the  case  of  an  executor,  or  administrator.     (See  Code  of  Civil 
Procedure,  sections  2730,  2802,  2811.)     That  rule,  however, 
fixed  the  commissions  upon  the  receiving  and  the  paying  out 
of  "  all  sums  of  7rioney "  and,  as  it  was  applied,  trustees 
would  not  be  allowed  commissions  upon  specific  securities 
bequeathed  in  trust  and  received,  in  advance  of  their  conver- 
sion into  money,  or  except  in  a  case  where  the  securities  have 
been  turned  over  to  the  parties  entitled,  as  cash.     {Mc Alpine 
v.  Potter,  126   N.   Y.  285;  Phoenix  v.  Livingston^  101  ib. 
451.)     When  the  Legislature  amended  section  3320,  by  adding 
the  present  special  i^rovision  for  the  compensation  of  trustees, 
its  amendment  must  be  considered  to  have  been  enacted  in 
view  of  what  the  statute  already  provided,  as  construed  by 
the  courts.     The  amendment  established  a  new  and  different 
rule   governing   their   compensation;    leaving    section   2730 
unchanged  and  to  govern  as  to  executors  and  administrators. 
A  trustee  became,  then,  entitled  to  commissions  "  for  receiv- 
ing and  paying  out  all  sums  of  prinGipaV'  and  "  for  receiving 
and  paying  out  income  in  each  year."     They  were  to  be  no 
longer  fixed  by  analogy  to  the  rule  in  the  case  of  an  executor 
and  based  upon  "  all  sums  of  7rwney^^  received  and  paid  out 
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The  change  of  phraseology  was  too  deliberate  to  be  disre- 
garded and  something  different  from  the  existing  rule  must 
have  been  intended.  If  this  were  not  so,  a  mere  change  in 
the  sections  relating  to  executors  and  administrators,  so  as  to 
make  them  applicable  to  trustees,  would  have  sufficed.  As  a 
provision  for  a  more  liberal  measure  of  compensation,  it,  cer- 
tiinly,  is  most  reasonable,  in  view  of  the  responsibility 
devolved  upon  the  trustee  for  the  preservation  of  the  trust 
estate.  Usually,  as  in  the  case  of  this  will,  trustees  have  a 
discretionary  power  of  sale  and  they  have  to  decide  as  to  the 
continuance  of  the  trust  in  the  securities  received,  or  whether 
there  shall  be  sales  and  reinvestment  of  the  same.  Their 
interest  in  commissions  should  not  be  allowed  to  aflFect  their 
judgment.  Evidently,  the  legislature,  recognizing  the  ambi- 
guity in  the  Code  provisions  with  reference  to  trustees,  intended 
to  establish  by  the  amendment,  somewhat  inartificial ly 
expressed,  a  rule,  which,  as  I  construe  it,  gives  to  trustees  the 
right  to  commissions,  in  such  a  case,  upon  the  value  of  the 
securities,  lx>th  for  receiving  them  and  for  paying  them  ovei*. 
The  value  of  the  securities  in  this  trust  was  ascertained  and  I 
think  that  the  Appellate  Division  correctly  held,  overruling  the 
referee,  that  these  plaintiffs,  as  trustees,  were  entitled  to  one- 
half  commissions  for  receiving  the  entire  capital  of  the  trust 
estate. 

As  to  the  right  of  the  testatoi's  widow,  tlie  beneficiary  of  his 
trust,  to  acf  as  trustee,  the  referee  held,  and  the  Appellate  Divi- 
sion has  affirmed  his  decision,  that  she  could  do  so.  I  think  that 
the  decision  was  correct.  If  she  were  the  sole  trustee,  the  ques- 
tion might  be  different,  (see  Woodward  v.  Jaines^  115  N.  Y. 
346,  357,  and  Greene  v.  Greene^  125  ib.  506) ;  but  she  is,  cer- 
tainly, competent  to  act  as  trustee  with  others,  in  the  manage- 
ment of  the  trust ;  if  not  as  to  her  own  interests,  so  far,  at 
Jeast,  as  it  has  to  do  with  the  preservation  of  the  fund  for  the 
remaindermen.  {Rogers  v.  Rogers^  111  N.  Y.  228.)  She  was 
selected  by  the  testator  as  one  of  the  trustees  to  preserve  the 
estate  and  the  legal  title  vested  in  all  of  them.  She  had 
duties  to  perform  as  a  trustee,  aside  from  what  concerned 
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lierself,  and  they  were  for  the  benefit  of  the  reinaindermen, 
and  there  is  no  reason  why  she  should  not  receive  the  same 
commissions  as  her  co-trnstee  upon  the  carpus  of  tlie  trust. 
The  statute,  (Code  of  Civil  Procedure,  sec.  3320),  makes  no 
distinction  and  gives  to  two,  or  more,  trustees  of  an  express 
trust  the  compensation  therein  specified. 

No  other  questions  demand  our  consideration.  Those  dis- 
cussed have  been  well  and  carefully  dealt  with  below  and 
their  review  here  is  justified  by  their  importance,  or  by  their 
novelty.  The  conclusion  reached  is  that  the  judgment  entered 
upon  the  order  of  the  Appellate  Division,  and  now  appealed 
from,  was  correct  and  should  be  affirmed.  Some  of  the  ques- 
tions presented  by  the  appeal  have  not  been  free  from  diffi- 
culty and  they  have  been  very  carefully  and  ably  argued  in 
behalf  of  the  trustees  and  the  remaindermen.  I  advise  that 
costs  be  allowed  to  both  and,  that  the  burden  may  be  equitably 
borne,  that  they  should  be  paid  out  of  the  capital  of  the  trust 
estate. 

CuLLEN,  Oh.  J.,  Edward  T.  Bartlett,  Haioht  and  Wil- 
LARD  Bartlett,  J  J.,  concur ;  Hiscock  and  Chase,  J  J.,  concur 
in  result. 

Judgment  affirmed. 


Sara  B.  Parsons,  Kcspondent,  v.  George  E.  Teller,  as 
Administrator  with  the  Will  Annexed  of  tiie  Estate  of 
Daisy  F.  K.  Smith,  Deceased,  Appellant. 

Contract  by  Infant  —  Consideration  —  Ratification.  The  facts 
examined  in  an  action  upon  an  alleged  contract  executed  by  a  decedent 
while  she  was  an  infant,  to  pay  an  annuity  to  a  friend,  and  held  that  it  was 
a  mere  voluntary  provision  for  the  plaintiff  based  on  gratitude  and  j.flFec- 
tion  and,  therefore,  without  such  a  vaUiable  consideration  as  would  have 
stipported  an  action  had  decedent  been  of  age  when  she  entered  into  it:  and 
that  certain  payments  made  by  decedent  after  attaining  her  majority  and 
relied  upon  as  constituting  a  ratification  of  such  contract  were  insufficient 
for  that  purpose. 

Parsons  v.  Tellei\  111  App.  Div.  637,  reversed. 


(Argued  March  7,  1907;  decided  April  16.  t907.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
March  12,  1906,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  tlie  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

John  G,  Milburn  and  Lewis  Cass  Ledyard^ «//'.,  for  appel- 
lant. There  was  no  consideration  for  tlie  contract  of  1890. 
{Sims  V.  EverhardL  102  IT.'  S.  300;  McGreal  v.  Taylor,  167 
U.  S.  688 ;  Lowell  v.  Daniels^  2  Gray,  161 ;  Brown  v.  McCune^ 
5  Sandf .  224 ;  Murphy  v.  Holmes,  87  App.  Div.  366  ;  WheeU 
xoright  v.  Moore^  1  Ilali,  201  ;  Weller  v.  Ilersee,  10  Hun,  431 ; 
Dolcher  v.  Fry,  37  Barb.  152;  Spear  v.  Downing,  34  Barb. 
522 ;  Burnett  v.  Blsco,  4  Johns.  235.)  Even  if  there  was  a 
sufficient  consideration  to  support  the  contract  of  1890, 
that  contract  having  been  made  by  an  infant,  was  voidable 
and  unenforceable  because  it  was  not  ratified  by  Mrs.  Smitli 
after  she  became  of  age.  (Clark  on  Cont.  242 ;  Hammond  on 
Cont.  255;  Beardsley  v.  Hotehhiss,  96  N.  Y.  201 ;  Jackson 
v.  Carpenter,  11  Johns.  542 ;  Austin  v.  Patten,  11  S.  &  R. 
311;  Baylis  v.  Binelly,  3  M.  &  S.  482.)  The  contract  of 
1890  was  not  merely  voidable,  but  void,  since  it  was  made  by 
an  infant  and  appears,  upon  its  face,  to  be,  and  must  neces- 
sarily have  been,  to  her  prejudice.  (Tucker  v.  Morel  and,  10 
Pet.  58;  McGreal  v.  Taylor,  167  U.  S.  688;  Oliver  v. 
Iloublet,  13  Mass.  239.) 

Lyman  M,  Bass  and  Edward  II,  I^tchworth  for  respond- 
ent. The  contract  was  voidable  merely  and  not  voIjI. 
{Henry  v.  Boot,  33  X.  Y.  526;  Beardsley  v.  Ilotchhiss,  96 
N.  Y.  201 ;  Ilalsey  v.  lieid,  4  Hun,  777 ;  Bliym  v.  Schwarz, 
177  N.  Y.  252;  Ilyer  v.  Hyatt,  12  Fed.  Cas.  11,  17.)  The 
contract  was  duly  ratified  by  Mrs.  Smith  after  she  came  of 
age.  {Golson  v.  Ehert,  52  Mo.  260  ;  Thompson  v.  Ketchum, 
8  Johns.  189;  ^Yahh  v.  Poxoers,  43  N.  Y.  23;  Beardsley  v. 
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HotchkUs^  96  N.  Y.  201  ;  Toumans  v.  ForHyihe^  86  Hun, 
370 ;  Hunt  v.  Massey,  5  B.  &  Ad.  902 ;  Orvis  v.  Kimball,  3 
N.  H.  314.)  There  was  a  valid  consideration  for  the  con- 
tract. {Fuller  V.  Artman^  69  Hun,  546 ;  Forgotson  v. 
Cragin,  62  App.  Div.  243  ;  Olhi  v.  Arendt^  27  Misc.  Rep. 
270;  Baird  v.  Baird,  81  Hun,  300;  145  N.  Y.  659; 
WUlianis  v.  W/iUiell,  60  Ap\\  Div.  340 ;  Ka?n  v.  Benjamin^ 
10  App.  Div.  419;  Iliclcok  y,  Buntinff,  d2  App.  Div.  167; 
Ryan  v.  Growney^  i25  Mo.  474;  Ostrander  v.  Quin^  84 
Miss.  230 ;  Ingram  v.  Ison,  80  S.  W.  Rep.  787.) 

Cullen,  Ch.  J.  This  action  is  brought  against  the  defend- 
ant as  administrator  of  the  will  annexed  upon  the  following 
agreement  executed  by  his  testatrix  :  "This  agreement,  made 
this  eighteenth  day  of  December,  in  the  year  one  thousand 
eight  hundred  and  ninety,  between  Daisy  King  Smith,  wife 
of  Willoughby  Statham  Smith,  and  said  WilloughbyS.  Smith, 
of  Ix)ndon,  England,  of  the  first  part,  William  J.  King,  rs 
guardian  of  the  said  Daisy  King  Smith,  of  the  second  part, 
and  Sara  B.  Parsons,  now  of  Buffalo,  of  the  third  part : 
"  Witnesseth  : 

"Whereas,  the  party  of  the  third  part  heretofore  entered 
the  employment  of  the  said  Daisy  King  Smith,  then  Daisy 
Fletcher  King,  upon  the  agreement  that  such  payment  should 
be  continued  whether  so  employed  or  not,  or  she  should  he 
otherwise  provided  for  in  case  of  the  marriage  of  said  Daisy 
Fletcher  King ; 

"  And,  whereas,  said  Daisy  Fletcher  King  having  now  inter- 
married with  said  Willoughby  S.  Smith,  and  intending  to  live 
in  England,  desires  to  carry  into  effect  such  agreement  and 
understanding ; 

"Now,  therefore,  in  consideration  of  the  premises,  the 
services  heretofore  performed  by  said  Parsons  and  of  one 
dollar  to  them  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  the  ])arties  of  the  first  part  have  covenanted 
and  agreed  and  liereby  do  covenant  and  agree  to  pay  to  the 
said  party  of  the  third  part  annually  during  her  life  the  sum 
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of  eighteen  linndred  dollars  in  quarterly  payments  o*f  four 
hundred  and  fifty  dollars  each,  and  the  parties  of  the  first  part 
do  hereby  bind  themselves,  their  heirs  and  representatives 
accordingly ; 

"  And  whereas,  the  said  Daisj'  King  Smith  is  now  a  minor, 
of  the  age  of  eighteen  years ; 

"  And  whereas,  the  said  party  of  the  second  part  is  her 
guardian,  having  in  his  custody  her  income  during  her  minor- 
ity, the  parties  of  the  first  part  do  hereby  authorize,  empower 
and  direct  the  party  of  the  second  part  to  pay  the  party  of 
the  third  part  such  annuity  comujencing  with  the  first  day  of 
December,  1890,  and  thereafter  pay  the  same  pending  the 
minority  of  the  said  Daisy  King  Smith  from  any  income  in 
his  hands  belonging  to  her,  and  the  receipt  of  the  party  of  the 
third  part  shall  be  a  good  and  sufficient  acquittance  to  the 
party  of  the  second  part  for  all  such  payments. 

"And  the  parties  of  the  first  part  do  hereby  covenant  and 
agree  tiiat  they  will  indemnify  and  save  harmless  the  party  of 
the  second  part  from  any  liability  on  account  of  any  such 
payments,  and  that  so  soon  as  Daisy  King  Smith  shall  attain 
the  age  of  twenty-one  years,  they  will,  by  their  solemn 
instrument,  ratify  and  confirm  all  such  payments. 

"  But  in  case  of  the  decease  of  the  said  Daisy  King  Smith, 
the  liabilitj'  of  the  said  Willoughby  S.  Smith  under  this 
agreement  shall  cease  and  determine. 

"  And  the  party  of  the  second  part  hereby  assents  to  tl  o 
provisions  hereof. 

"  In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  tlie  day  and  year  first  above  written. 
"  DAISY  KING  SMITH,  [seal.] 

"WILLOUGHBY    STATHAM   SMITH,    [seal.] 
"  WM.  J.  KING,  Guardian,  [seal.] 

"  SARA  B.  PARSONS.  [seal.]  " 

Daisy  King  (Smith)  was  born  in  March,  1872  ;  her  mother 
died  in  her  infancy,  and  she  with  her  two  brothers,  who  were 
some  years  older  than  herself^  lived  with  their  grandmother, 
21 
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Mrs.  Pratt,  at  Buffalo,  until  the  death  of  the  latter  in  1885.  The 
plaintiff,  a  distant  connection  of  Mrs.  Pratt,  became  a  mem- 
ber of  that  lady's  household  in  1878,  and  so  continued  till  the 
year  1884.  AVhile  a  member  of  Mrs.  Pratt's  household  she 
was  engaged  in  the  care  and  education  of  the  plaintiff.  After 
her  grandmother's  death  Daisy  King,  with  one  of  her  brothers, 
went  to  live  with  the  plaintiff  in  a  boarding  house  kept  by  tlie 
latter  in  New  York  city.  She  continued  to  live  there,  attend- 
ing day  school  for  some  two  years,  after  which  time  the  plain- 
tiff accompanied  her  to  Europe,  where  they  remained  some  six 
months.  On  their  return  Daisy  King  took  an  apartment  in 
New  York,  where  she  and  the  plaintiff  lived  until  December, 
1890,  when  Daisy  King  married  Willoughby  Smith,  a  resi- 
dent of  England.  After  the  marriage  Mr.  and  Mrs.  Smith 
removed  to  England,  where  they  continued  tc  reside  until  the 
death  of  Mrs.  Smith,  in  February,  1902.  At  the  death  of  Mi's. 
Smith  there  was  found  among  her  papers  attached  to  the 
agreement,  the  subject  of  this  suit,  the  following  letter  from 
the  plaintiff  to  her  and  her  answer  thereto : 

''March  Ist,  1888. 
"  My  Dear  Daisy  : 

"  As  you  have  often  expressed  your  willingness  to  give  me 
the  sum  of  eighteen  hundred  dollars  per  year  until  you  arrive 
at  the  age  of  twenty-one  years,  if  you  will  write  me  to  this 
effect  I  shall  be  very  grateful. 

"Yours  faithfully, 
«  To  Miss  Daisy  F.  King.  SARA  B.  PARSONS." 

"  503  Fifth  Ave.,  N.  Y.,  Mch.  2,  1888. 
"  My  Dear  Sara  : 

"  Your  letter  of  the  1st  inst.  received.  I  am  perfectly 
willing  to  give  you  the  sum  therein  mentioned  ($1,800  jxjr 
year)  until  I  reach  the  age  of  twenty-one  years.  I  think  I  csm 
say  in  all  truth  and  sincerity  there  are  few  with  whom  I  could 
have  been  constantly  day  and  night  as  I  have  been  with  you 
and  always  have  found  them  the  same,  true,  devoted,  faithful, 
fond,  always  willing  to  share  and  sympatiiize  with  me  in  my 
sorrow  or  joy  as  the  case  may  have  been.     I  can  assure  yoa 
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that  I  appreciate  all  your  kindness  in  past  yeare,  and  if  at  any 
time  I  can  aid  you  or  yours  in  any  way  it  will  only  be  a  great 
pleasure  to  me  to  do  so  if  such  an  occurrence  may  present 
itself.  I  trust  we  may  always  be  together,  that  is,  until  either 
may  find  the  proper  person,  one  to  whom  we  may  give  our 
heart  and  even  after  that.  I  agree  to  your  offer  and  with 
many,  many  thanks,  I  am, 

"  Your  sincere  friend, 

"  D.  F.  KING." 
From  the  time  of  the  marriage  of  Daisy  King  up  to  her 
death  the  plaintiff  was  paid  regularly  the  monthly  installments 
of  the  allowance  specified  in  the  agreement,  except  that  dur- 
ing a  time,  the  plaintiff  having  become  pecuniarily  embar- 
rassed, deductions  were  made  for  the  purpose  of  setthng  with 
her  creditors.  After  Mrs.  Smith's  marriage  the  plaintiff  was 
in  no  respect  a  member  of  her  household,  nor  did  she  render 
any  services  to  the  former.  The  relation  of  warm  friendship, 
however,  continued  and  Mrs.  Paraons  at  times  visited  the 
deceased.  Daisy  King  had  inherited  a.  substantial  fortune, 
approximately  three  hundred  thousand  dollars.  There  is  no 
contention  that  the  plaintiff  was  not  fully  paid  for  such  serv- 
ices as  she  may  have  rendered  or  expenditures  she  may  have 
made  for  Daisy  King  as  would  have  constituted  the  basis  of 
any  legal  claim  against  the  latter.  Mjfs  King  had  ample 
means  and  her  guardian,  her  father,  seeiT(s  to  have  allowed 
her  to  live,  if  not  luxuriously,  at  least  with  every  comfort. 
The  plaintiff  had  very  narrow  means,  and  there  is  no  sugges- 
tion that  at  any  time  she  made  any  demand  on  Miss  King's 
guardian  which  was  refused.  The  presumption  must  be  that 
the  guardian  discharged  any  claim  the  plaintiff  might  have 
had  during  the  period  of  Miss  King's  infancy,  and  there  is  no 
pretense  to  the  contrary.  This  action  is  based  solely  on  the 
agreement  executed  by  Mrs.  Smith  while  she  was  still  a  minor 
and  her  ratification  of  the  agreement  after  she  became  of  age. 
The  trial  court  found  as  matters  of  fact  both  that  there  was 
consideration  for  the  agreement  executed  by  the  deceased  and 
that  she  ratified  it  after  reaching  her  majority.     As  these 
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findings,  however,  have  been  affirmed  by  a  divided  court  the 
question  presented  to  us  is  whether  there  was  any  evidence 
justifying  the  conclusion  reached  by  the  trial  court,  and  our 
examination  of  the  record  convinces  us  that  neither  has 
sufficient  support. 

There  is  little  that  can  be  added  to  the  very  clear  opinion 
of  Presiding  Justice  McLennan,  who  dissented  in  the  Appel- 
late Division.  There  are  certain  propositions  of  law  that 
we  regard  as  'firmly  settled.  "  An  equitable  consideration 
founded  on  mere  love  or  affection  or  gratuity,  which  althongli 
it  will  support  a  contract  as  between  the  parties  when  exe- 
cuted, will  not  support  an  action  to  enforce  an  executory  con- 
tract." (Story  on  Contracts,  sees.  429,  465,  469;  EAle  v. 
Judsofi,  24  Wend.  97;  Stafford  v.  Bacm,  1  Hill,  532; 
Cartieron  v.  Fowler^  5  id.  306.)  But  if  there  be  an  equitable 
obligation  which  would  also  be  a  legal  one  were  it  not  for  the 
legal  disability  of  the  party,  such  as  infancy  or  coverture, 
then  the  obligation,  which  is  not  merely  moral,  but  also  equi- 
table, is  sufficient'  consideration  to  support  a  new  promise 
after  the  disability  of  the  promisor  has  ceased.  {Govlding  v. 
Davidson^  26  N.  Y.  604.)  The  first  question,  therefore,  pre- 
sented is  whether  there  was  a  valuable  consideration  which 
would  have  supported  the  contract  sued  on  had  the  deceased 
been  of  age  at  the  time  she  entered  into  it,  for  if  the  contract 
was  without  consideration,  subsequent  ratification  without 
further  consideration  could  not  give  it  force.  We  think  the 
evidence  clearly  shows  that  the  contract  was  a  mere  voluntary 
provision  for  the  plaintiff,  based  on  gratitude  and  affection. 
The  letter  of  the  plaintiff  of  March  1st,  1888,  characterizes 
unequivocally  the  relation  between  the  parties  and  the  nature 
of  the  plaintiff's  demand.  It  is  an  appeal  to  the  bounty  of 
the  testatrix,  not  for  the  payment  or  discharge  of  any  claim. 
The  answer  of  the  testatrix  confirms  this  view.  When  the  tes- 
tatrix married  she  went  further  than  the  plaintiff  had  asked, 
and  promised  not  only  to  make  the  allowance  of  eighteen 
hundred  dollars  a  year  during  her  (the  testatrix's)  minority, 
but  during  the  plaintiff's  life.     If  there  was  any  consideration 
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for  the  agreement  to  pay  eighteen  hundred  dollars  a  year  dur- 
ing the  testatrix's  minority,  there  certainly  seems  no  consider- 
ation for  the  agreement  to  further  continue  the  payment. 
Nor  does  the  contract  sued  on  evidence  any  real  or  substantial 
consideration.  It  recites  that  tlie  plaintiff  had  entered  the 
employment  of  the  deceased  *'upon  the  agreement  that  such 
payment  (what  the  payment  is  is  not  specified)  should  be  con- 
tinued, whether  so  employed  or  not,  or  she  be  otherwise  pro- 
vided for  in  case  of  the  marriage  of  the  said  Daisy  Fletcher 
King."  The  agreement  on  its  face  was  for  no  specified  time, 
and  could  be  ended  at  any  time.  There  was  no  claim  for 
services  rendered  under  the  agreement,  but  the  consideration 
was  wholly  prospective.  The  plaintiff  did  not  agree  to  remain 
in  the  employment  of  the  deceased,  nor  did  she  render  any 
services  thereafter.  It  is  true  that  mere  inadequacy  of  con- 
sideration will  not  avoid  a  promise  to  pay  a  specific  sum  {Earl 
V.  Peckj  64:  N.  Y.  596),  but  in  the  case  cited  the  trial  court 
charged  the  jury  that  if  the  real  intent  and  purpose  of  the 
note  sued  on  was  to  go  beyond  any  indebtedness  and  make  a 
gift  or  present  to  the  plaintiff,  then  it  was  void.  In  view  of 
the  recitals  of  the  agreement  itself,  the  previous  correspond- 
ence between  the  parties  and  tlieir  relations,  it  seems  to  us 
plain  that  the  agreement  was  a  mei*e  voluntary  provision  in 
favor  of  the  plaintiff  made  by  the  deceased  out  of  motives  of 
gratitude  and  affection.  We  do  not  underrate  the  kindness  and 
affection  bestowed  by  the  plaintiff  on  the  deceased,  nor  did  the 
deceased  fail  to  appreciate  it.  As  long  as  she  lived  the  payments 
were  regularly  made  to  the  plaintiff.  The  deceased  became  of 
age  in  March,  1893,  and  on  April  13th  of  that  year,  within  a 
month  after  becoming  of  age,  she  made  her  will  by  which 
she  bequeathed  eight  thousand  pounds,  approximately  forty 
thousand  dollars,  in  trust,  the  income  to  be  applied  to  the 
plaintiff  during  her  life.  The  income  of  this  fund  fairly 
invested  at  four  and  a  half  per  cent  would  equal  the  annuity 
specified  in  the  agreement.  A  second  will  was  made  by  the 
testatrix  on  March  11th,  1897,  in  which  the  same  provision  is 
made  for  the  plaintiff  except  that  the  income  is  secured  to 
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her  use  against  possible  claims  of  creditors.  This  last  will 
has  been  probated  and  nnder  it,  by  an  order  of  the  surrogate, 
after  the  lapse  of  several  months,  the  plaintiff  is  receiving 
her  full  annuity. 

We  think  these  testamentary  provisions  are  not  without 
force  in  determining  the  character  of  the  obligation  into 
which  the  deceased  entered  when  she  executed  the  agreement 
of  December,  1890.  They  tend  to  show  that  the  deceased 
appreciated  the  fact  that  the  agreement  would  not  bind  her 
estate,  and  intended  by  her  will  to  secure  to  the  plaintiff  the 
payment  she  had  promised.  On  the  question  of  ratification 
they  are  of  much  greater  importance.  They  are  not  mere 
self-serving  declarations  made  in  the  party's  own  favor  to 
avoid  liability  on  the  contract.  The  contract,  even  if  orig- 
inally supported  by  a  sufficient  consideration,  could  not 
become  binding  upon  the  deceased  unless  she  ratified  it  after 
becoming  of  age.  It  is  not  the  case  of  an  executed  contract, 
where  failure  of  an  infant  to  disaffirm  within  a  reasonable 
time  after  becoming  of  age  would  of  itself  operate  as  a  rati- 
fication. It  required  atlirmative  action  by  the  deceased  to 
impose  the  obligations  of  the  contract  upon  her.  The  alleged 
ratification  in  this  case  is  based  on  the  fjict  that  during  Mrs. 
Smith's  life  she  continued  to  make  payments  under  the  agree- 
ment. That  the  deceased  intended  to  live  loyally  to  her 
promise  to  the  plaintiff  is  unquestionable,  and  she  has  done 
so.  But  the  question  remains  whether  by  making  these  pay- 
ments she  intended  to  acknowledge  and  ratify  the  agreement 
of  ISOO  as  imposing  valid  legal  obligations  upon  herself  and 
her  estate,  or  a  merely  voluntary  obligation  which  gratitude 
and  honor  required  her  to  fulfill.  The  first  payment  made 
from  the  funds  of  the  deceased  after  her  becoming  of  age 
was  in  May,  1893.  She  had  already  then  made  the  will  con- 
taining the  provision  in  the  plaintiff's  favor,  and  it  is  in  the 
light  of  that  provision  that  the  payment  of  May,  1893,  must 
be  considered.  So  considered  it  should  be  interpreted  as  a 
payment  out  of  the  testatrix's  bounty,  not  in  pursuance  of  any 
legal  obligation.     The  record  is  devoid  of  evidence,  except 
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the  mere  fact  of  the  payments,  tending  to  show  that  the 
deceased  intended  to  recognize  the  legal  obligations  of  the 
contract  of  1890,  and  these  payments,  imder  the  circumstances, 
we  think,  were  insufficient  for  the  purpose. 

The  judgments  of  the  Appellate  Division  and  of  the  Trial 
Term  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

Gray,  Haight,  Willard  Bartlett  and  ITiscock,  JJ., 
concur ;  Edward  T.  Bartletf  and  Chase  JJ.,  dissent. 

Judgments  reversed,  etc. 


Jacob  Rothschild  et  al.,  as  Executors  of  and  Trustees  under 
the  Will  of  Simon  Goldenberg,  Deceased,  Respondents,  v. 
Jacob  II.  Schiff  et  al.,  Appellants,  and  ]\[ary  Goldenberg 
et  al..  Respondents. 

1.  Will  —  Gift  to  Trustees  for  Charitable  Purposes  —  When  the 
Trustees,  Not  the  Supreme  Court,  Are  Charged  With  the  Duty  of 
Executing  the  Trust.  Where  a  testator  gave  his  residuary  estate  to 
his  executors,  as  trustees,  to  pay  the  income  thereof  to  his  widow  during 
her  life,  and  after  her  death  he  gave  a  number  of  specific  legacies  from 
the  residuary  estate,  and  then  gave  the  remainder  thereof  to  d&signated 
persons,  requesting  them  to  apply  such  fund  to  the  creation  of  a  char- 
itable or  educational  institution,  or,  if  that  should  not  be  expedient,  to 
the  enlargement  of  the  endowment  of  an  existing  charitable  institution,  the 
disposition  of  the  fund  within  the  limits  indicated  being  intrusted  to  the 
judgment  and  discretion  of  such  persons,  the  title  to  such  residuary  estate 
is  vested  in  them  as  trustees  and  joint  tenants  under  the  statute  regulating 
gifts  for  charitable  purposes  (L.  1893,  ch.  701),  and  so  long  as  any  of  them 
survive,  they,  and  not  the  Supreme  Court,  are  invested  with  the  power, 
and  charged  with  the  duty,  of  executing  the  trust. 

2.  When,  and  How,  Trustees  May  Dispose  op  Trust  Fund  Before 
Death  OP  Life  Tenant — Erroneous  and  Unauthorized  Direction 
BY  Supreme  Court.  A  finding  by  the  referee,  in  an  action  brought  for 
the  construction  of  such  will,  that  it  would  be  inadvisable  to  establish  an 
independent  institution  with  the  residuary  fund  and  that  a  majority  of 
the  trustees  have  decided  that  the  fund  should  be  given  to  a  certain  edu- 
cational institution,  does  not  warrant  a  direction  by  the  Supreme  Court 
that,  upon  the  deatii  of  the  life  tenant,  but  not  until  then,  the  fund  should 
be  used  for  the  benefit  of  such  institution;  the  action  of  the  trustees  did 
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not  constitute  an  execution  of  the  trust  nor  operate  to  transfer  the  prop- 
erty of  the  trust  or  determine  the  disposition  thereof;  the  trustees,  as  such 
and  as  joint  tenants,  must  Join  in  the  execution  of  some  written  instru- 
ment sufficient  to  convey  the  real,  as  well  as  the  personal  property  of 
which  the  trust  is  composed;  while  the  trustees  take  the  property  of  the 
trust  as  remaindermen,  subject  to  the  life  estate  of  testator's  widow,  they 
have  the  power  to  dispose  of  their  interest  therein  and  execute  the  trust 
during  the  lifetime  of  the  life  tenant  (Real  Property  Law;  L.  1896,  ch. 
547,  §  49);  whether  they  ought,  or  ought  not,  to  do  so,  before  the  deuth  of 
the  life  tenant,  must  be  determined  by  the  united  judgment  and  discretion 
of  the  trustees,  themselves,  and  no  duty  now  devolves  upon  the  Supreme 
Court  to  direct  them  to  act  at  any  particular  time;  if  they  should  fail  to 
execute  the  trust  and  the  estate  become  vested  in  the  Supreme  Court,  the 
court  may  then  assume  jurisdiction  and  carry  out  the  trust;  until  that 
time,  however,  it  has  no  jurisdiction  to  direct  any  disposition  of  the  fuod. 

8.  Evidence  —  When  Testimony  as  to  Statements  of  Testator 
Regarding  the  Purpose  op  Trust  Created  by  Him  Is  Competext. 
The  reception  of  evidence,  upon  the  trial  of  an  action  for  the  construction 
of  testator's  will,  as  to  the  conversation  and  declarations  of  the  testator 
with  reference  to  institutions  that  he  favored,  was  not  erroneous;  the 
trustees  of  the  residuary  estate  are  to  exercise  their  judgment  and  dis- 
cretion in  disposing  of  this  estate  and  in  discharging  this  duty  they  may, 
if  they  so  desire,  avail  themselves  of  the  judgment  and  desires  of  the 
testator. 

RoilucMld  V.  Goldetiberg,  103  App.  Div.  235,  modified. 

(Argued  April  16,  1907;  decided  April  23,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  May 
22,  1905,  which  modified  and  affirmed  as  modified  a  judgment 
construing  the  will  of  Simon  Goldenberg,  deceased,  entered 
upon  the  report  of  a  referee. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  Marshall  and  Jacoh  Sielnlmrdt  for  appellants.  Sub- 
division 15  of  paragraph  23  of  the  will  of  Simon  Goldenberg 
j5  valid,  and  pursuant  to  its  terms  the  persons  therein  named 
became  vested,  as  trustees,  at  least,  with  the  title  to  tlie  testa- 
tor's residuary  estate.  (L.  1893,  ch.  701;  Allen  v.  St&9Jens, 
161  N.  Y.  122;  Matter  of  Graves,  171  N.  Y.  47;  WiUiams 
V.  Williams,  8  N.  Y.  525 ;  Levy  v.  Levy,  33  N.  Y.  97  ;  Mat- 
ter  of  Griffin,  167  N.  Y.  81  ;    Smith  v.   Ghesebro'iigh,  176 
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N.  Y.  321 ;  Bowrnan  v.  D.  <&  F.  M.  Society,  182  N.  Y.  494 ; 
Rdpb  V.  W.  it  J.  College,  185  N.  Y.  495;  Kingsbuin/  v. 
Brandegee,  113  App.  Div.  606 ;  Ominanney  v.  Butcher,  1 
T.  &  R.  260 ;  Moggridge  v.  Thachwell,  7  Ves.  36 ;  Russell 
V.  Alleri',  107  TJ.  S.  163.)  The  attorney -general  representing 
tlie  state  and  the  appellants  as  trustees  properly  came  before 
the  Supreme  Court,  upon  a  state  of  facts  which  is  undis- 
puted, to  obtain  instructions  as  to  how  the  testator's  charitable 
l)urpose  could  be  best  subserved.  {People  ex  reL  N.  Y.  C. 
i&  W.  Ry.  Co.  V.  R,  R.  Comrs,,  81  App.  Div.  237 ;  Atty.- 
Gen.  V.  Guise,  2  Vern.  166 ;  Atty.-Gen.  v.  Baliol  College,  9 
Mod.  407;  Atty.-Gen.  v.  Glasgow  College,  2  Collyer,  665; 
Atty.-Gen.  v.  Craven,  21  Beav.  392;  Atty.-Gen.  v.  Pyle,  1 
Atk.  435  ;  Atty.-Gen.  v.  Ironmongers  Co.,  2  M.  &  K.  576 ; 
Atty.-Gen.  v.  Hicks,  8  Brown's  C.  C.  166;  Atty.-Gen.  v. 
Gibson,  2  Beav.  317 ;  Moggridge  v.  Thackwell,  7  Ves.  96 ;  13 
Ves.  416.) 

John  J.  Crawford  and  Charles  H.  Brush  for  plaintife, 
respondents. 

William  S.  Jackson,  Attorney-General  {George  P.  Decker 
of  counsel),  for  the  State  of  New  York,  respondent. 

IIaight,  J.  This  action  was  brought  by  the  executors  of 
and  trustees  under  the  last  will  and  testament  of  Simon  Gold- 
enberg,  deceased,  to  obtain  a  judicial  construction  of  the 
fifteenth  subdivision  of  the  twenty-third  clause  of  his  will  and 
for  a  determination  as  to  whether  it  was  valid. 

The  testator,  in  liis  will,  after  providing  for  the  payment 
of  his  just  debts  and  funeral  expenses,  made  provision  for  the 
erection  of  a  mausoleum  in  a  cemetery  designated  and  then 
made  a  number  of  bequests  to  charitable  or  educational  cor- 
porations. He  then  gave  and  devised  all  the  rest,  residue  and 
remainder  of  his  estate  to  his  executors,  in  trust,  to  collect 
the  rents,  issues  and  profits  and  to  pay  the  same  over  to  his 
widow  during  her  life.     After  her  decease  he  gave  from  the 


330  KOTHSOHILD  V.  SOHIFF.  [-A^P^l, 

^.——_-_^^-— _-_—___ f  —  ■ 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  188. 

principal  of  the  trust  a  number  of  legacies  to  relatives  and 
friends  and  then,  by  the  clanse  in  qnestion  provided,  "  I  give, 
devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my 
estate,  together  with  such  other  estate,  both  real  and  personal, 
as  to  which  for  any  cause  1  may  die  intestajtc,  after  the  pay- 
ment of  the  foregoing  bequests,  to  Jacob  H.  Fleisch,  Jacob 
11.  Schiff,  Julius  Goldman,  M.  Warley  Platzek,  Isaac  Wallach, 
Jacob  Rothschild,  Simon  Ottenberg,  Joel  Goldenberg  and  Louis 
Seeberger,  or  the  survivors  of  tliem,  all  of  the  City,  County  and 
State  of  New  York ;  and  it  is  my  wish  that  said  persons  apply 
the  said  rest,  residue  and  remainder  of  my  estate  and  property 
to  the  creation  of  some  charitable  or  educational  institution 
in  the  city  of  New  York.  I  desire  to  place  no  restriction 
upon  them  with  regard  to  the  character  of  such  charitable  or 
educational  institution,  excepting  that  I  desire  the  same  to  be 
non-sectarian,  and  that  I  do  not  desire  to  have  the  fund 
hereby  created  to  be  divided  between  existing  charities  (but 
this  not  to  preclude  said  legatees  from  enlarging  or  placing 
upon  a  solid  foundation  an  existing  charitable  institution  if  they 
shall  deem  it  advisable  so  to  do),  having  full  confidence  that 
they  will  found  a  charity  which  will  add  something  to  the 
physical,  moral  or  intellectual  improvementpf  those  for  whose 
benefit  they  will  create  such  institution." 

The  action. was  tried  before  a  referee,  and  upon  such  trial 
evidence  was  taken  under  an  answer  interposed  by  the  appel- 
lants, in  which  the  court  w^as  asked  to  determine  the  disposi- 
tion that  should  be  made  of  the  property  so  devised  or 
bequeathed,  and  upon  such  evidence  the  referee  found  that 
"  It  would  not  be  advisable  to  establish  an  independent  insti- 
tution, charitable  or  educational  in  its  nature,  with  the  residu- 
ary estate  of  Mr.  Goldenberg,  the  testator,  since  it  would  not  be 
practicable  to  create  an  efficient  institution  with  no  greater 
endowment  than  the  sum  which  the  will  made  available  for 
the  purpose,  and  a  majority  of  the  trustees  named  in  the 
clause  in  question  liave  reached  the  conclusion  that  the  only 
institution  to  which  the  testator's  ideas  as  contained  in  his 
will  could  be  applied  is  The  Hebrew  Technical  Institute  of  the 
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City  of  New  York."  The  referee  also  found  that  the  clause 
of  tlie  will  in  controversy  was  valid  and  ordered  judgment  to 
tliat  eflFect,  and  that,  upon  the  death  of  the  life  tenant,  the 
fund  should  be  used  for  the  benefit  of  such  institute.  Appeal 
was  thereupon  taken  from  so  much  of  the  judgment  as 
adjudged  that  the  fund  should  be  given  to  the  institute.  The 
Appellate  Division,  upon  its  review,  not  only  modified  the 
judgment  by  striking  out  the  provision  alluded  to  but  inserted 
a  provision  to  the  effect  that  the  persons  to  whom  the  trust 
estate  bad  been  given,  or  the  survivors  of  them,  should  not 
determine  the  use  to  which  such  estate  should  be  devoted 
nntil  after  the  property  had  been  turned  over  to  them  upon 
the  death  of  the  life  tenant.  No  appeal  has  been  taken  from 
the  judgment  in  so  far  as  it  determined  the  provision  of  the 
will  alluded  to  to  be  valid.  It  consequently  follows  that  the 
only  question  presented  upon  this  review  pertains  to  that  part 
of  the  judgment  which  undertook  to  dispose  of  the  property 
of  the  trust  estate  after  the  death  of  the  testator's  widow. 

Again,  referring  to  the  provision  of  the  will,  it  will  be 
observed  that  the  devise  and  bequest  of  the  remainder,  etc., 
to  Fleisch,  Schiff  and  others,  or  the  survivors  of  them,  while 
absolute  in  form  is  qualified  by  the  expression  of  a  wish  on  the 
part  of  the  testator  that  the  persons  named  by  him  should  apply 
that  portion  of  his  estate  and  property  to  the  creation  of  some 
charitable  or  educational  institution  or  for  the  enlarging  or 
placing  upon  a  solid  foundation  an  existing  charitable  institu- 
tion. While  he  has  not,  in  express  terms,  stated  that  the 
persons  named  should  take  as  trustees,  we  think  that  which 
follows  clearly  indicated  an  intention  that  they  should  bike, 
not  as  tenants  in  common,  but  as  trustees  and  joint  tenants, 
the  title  vesting  in  the  survivors  of  them.  We,  therefore, 
have.a  case  presented  in  which  a  testator  has  given  to  certain 
persons  named  property  in  trust,  to  dispose  of  for  charitable 
and  educational  purposes,  leaving  the  selection  of  the  insti- 
tution that  should  receive  his  bounty  to  the  judgment  and 
discretion  of  the  trustees,  bringing  it  within  the  provisions  of 
chapter  701  of  the  Laws  of  1893,  in  which  it  is  provided : 


332  Rothschild  v,  Schiff.  [April, 

Opinion  of  the  CJourt,  per  Haight,  J.  [Vol.  188. 

"If  in  the  instrument  creating  snch  a  gift,  grant,  beqnest 
or  devise  there  is  a  trustee  named  to  execute  the  same,  the 
legal  title  to  the  lands  or  property  given,  granted,  devised 
or  bequeathed  for  such  purposes  shall  vest  in  such  trus- 
tee. If  no  person  be  named  as  trustee  then  the  title  to  such 
lands  or  property  shall  vest  in  the  Supreme  Court."  It  is 
thus  apparent  that  the  title  of  the  property  in  question  vested 
in  the  trustees  named  in  this  provision  of  the  will  and  that,  so 
long  as  any  of  the  trustees  survive,  they,  and  not  the  Supreme 
Court,  are  given  the  power  and  charged  with  the  duty  of 
executing  the  trust.  We  do  not  understand  that  the  trustees 
have  as  yet  executed  the  trust.  It  is  true,  the  referee  has 
found  that  a  "  majority  of  them  have  reached  the  conclusion 
that  the  only  institution  to  which  the  testator's  ideas  could  be 
applied  is  The  Hebrew  Technical  Institute  of  the  City  of 
New  York ; "  but  this  is  not  sufficient.  A  mere  discussion 
between  the  majority  of  the  trustees  from  which  they  reach 
a  conclusion,  does  not  operate  to  transfer  the  property  nor 
definitely  and  irrevocably  determine  the  disposition  that 
should  be  made  of  it.  While  the  trust  estate  consists  largely 
of  personal  property,  as  we  understand,  it  still  contains 
some  real  estate.  As  trustees  and  joint  tenants  they  must  all 
join  in  any  transfer  tliat  is  made,  and  it  can  only  become 
operative  by  the  executing  of  some  deed  or  other  written 
instrument  sufficient  in  law  to  convey  the  property  of  which 
the  trust  estate  is  composed.  This  action  on  their  part  has 
not,  as  yet,  been  taken,  as  appeare  from  the  findings  of  the 
referee.  But,  as  we  have  seen,  the  power  and  the  duty  is 
with  the  trustees,  and  we  must  assume  that  at  the  ])roi)er 
time  they  will  discharge  their  duties  under  the  trust  without 
interference  on  tlie  part  of  the  court.  If,  however,  they 
should  not  execute  the  trust  and  the  estate  should  become 
vested  in  the  Supreme  Court,  it  will  then  be  time  for  the 
court  to  assume  jurisdiction  and  execute  the  trust.  We, 
therefore,  conclude  that  the  judgment  entered  upon  the 
report  of  the  referee,  in  so  far  as  it  was  appealed  from,  was 
unauthorized  in  law. 
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The  Appellate  Division  upon  its  review,  as  we  have  seen, 
modified  the  judgment  appealed  from  in  the  particular  referred 
to  by  providing,  in  substance,  that  the  trustees  should  not 
discharge  their  duties  under  the  trust  until  the  terminatiou  of 
the  life  estate  and  they  had  become  vested  in  possession  with 
the  property  embraced  in  the  trust.     We  are  inclined  to  the 
view  that  even  this  interference  by  the  court  with  the  action 
of    the  trustees  is  also  unauthorized  in  law.     As  we  have 
seen,  the  property  which  these  trustees  are  to  take  is  a  part 
of  the  trust  property  which  is  set  apart  and  held  for  the 
benefit  of  the  testator's  wife  during  her  life.     These  trustees, 
therefore,  take  as  remaindermen  ;  their  estate  is  an  estate  in 
expectancy.     Under  the  Real  Property  Law  an  expectant 
estate  is  alienable  in  the  same  manner  as  an  estate  in  pos- 
session.    We,  therefore,  are  of  the  opinion  that  the  trustees 
liave  the  power  to  dispose  of  their  interest  in  the  trust  prop- 
erty in  question  and  execute  the  trust  even  during  the  life- 
time of  the  life  tenant.     It  is  contended,  however,  that  they 
ought  not  to  do  so,  for  the  reason  that  the  character  of  tlie 
institution   selected   by    them    might    change  and    become 
objectionable  before  the  falling  in  of   the   life  estate.     On 
the   other   hand,    it   is   contended   that   they   ought  to   act 
promptly,  for  the  reason   that  the  testator  had  selected  as 
his  trustees  a  number   of   gentlemen  in  whom   he   reposed 
confidence,    and    that  it    was    their    united   judgment   and 
discretion  that  he  sought  to  obtain  in  carrying  out  the  pur- 
poses  for  which  he  made  his  bequest.     These  contentions, 
however,  present  reasons  which  may  properly  bo  considered 
by  the  trustees  in  enabling  them  to  determine  when  they 
should    take  final  action  in  the  matter,  and   no  duty   now 
devolves  upon  the  court  to  direct  them  to  act  at  any  particular 
time.     It  has  also  been  stated  that  the  testimony  as  to  the 
conversation  and  declarations  of  the  testator  with  reference  to 
institutions  that    he  favored   was   improperly  received.     Of 
course,  oral  statements  or  declarations  of  the  testator  cannot 
be  received  to  contradict  or  impeach  the  provisions  of  an 
unambiguous  will;  but  we  do  not  understand  that  the  evi- 
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dence  was  received  for  such  a  purpose.  The  trustees  are  to 
exercise  their  judgment  and  discretion  in  disposing  of  th*8 
estate.  In  aiding  them  in  the  discharge  of  this  duty  we  see 
no  reason  wliy  they  may  not,  if  they  so  desire,  avail  themselves 
of  the  judgment  and  wishes  of  the  testittor. 

The  judgment  of  tlie  Appellate  Division  should  be  modi- 
fied by  striking  tlierefrom  the  clause  prohibiting  the  trustees 
from  determining  the  application  that  sliould  be  made  of  the 
trust  property  until  after  it  had  been  paid  over  to  them,  and 
as  so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Willabd 
Bartlbtt  and  Hisoock,  JJ.,  concur ;  Werner,  J.,  dissenti 
solely  from  modification. 

Judgment  accordingly. 


Brooklyn  Union  Gas  Company,  Eespondent,  v.  The  City 
OF  New  York,  Appellant. 

Gas  and  Electricity  —  Reasonablenrss  of  Price  Fixed  by  Stat- 
ute —  Transportation  Corporations  Law  (L.  1890,  Ch.  566),  §70  — 
New  York  City.  Where  the  price  of  a  commodity  is  established  by  law 
(Id  this  case  illumiaatiDg  gas  furnished  to  the  city  of  New  York  id  t!:e 
borough  of  Brooklyn),  whatever  price  the  legislature  permits  to  be 
charged  must  be  deemed  to  be  reasonable,  and  when  the  seller  makes  a 
charge  of  less  than  the  maximum,  the  purchaser  cannot  resist  payment 
upon  the  ground  that  the  statute  has  permitted  an  unreasonable  charge. 

Brooklyn  Union  Oas  Co,  v.  City  of  New  Tork,  115  App.  Div.  69,  affirmed. 

(Argued  April  1,  1907;  decided  April  80,  1007.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  October  5,  1906,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  for  an  inspection  of  defend- 
ant's books,  records  and  documents,  and  for  an  inventotj^  of 
its  plant.  ; 

The  fa(?ts,  so  far  as  material,  and  the  questions  certifi^  are 
stated  in  the  opinion. 
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Willianh  B,  Ellison^  Corporation  Counsel  (Theodore  Con- 
noly  and  William  P.  Burr  of  counsel),  for  appellant.  The 
reasonableness  of  the  rate  fixed  is  always  a  question  for  the 
court,  and  although  the  price  of  gas  is  fixed  by  the  legisla- 
ture, the  consumer,  as  well  as  the  niannfacturer,  may  question 
its  reasonableness  in  the  courts.  (6\,  etc.^  It.  li.  Co.  v.  Min- 
nesota,  134  U.  S.  461 ;  Beagan  v.  K  L.  cfe  T.  Co.,  154  U.  S. 
362;  C,  etc.,  T.  Co.  v.  Sanford,  164  U.  S.  578;  /.  C. 
Comm.  \.By.  Co.,  167  U.  S.  479;  Sinyth  v.  Ames,  169 
U.  S.  466;  jS.  B.  L.  ik  T.  Co.  v.  National  City,  174  IT.  S. 
739;  Griffin  v.  G.  W.  Co.,  122  K  C.  206;  B.L.  c6  C  B. 
Water  Co.  v.  City  of  Bedlands,  121  Cal.  312;  Trammel  v. 
Bimmore,  102  Fed.  Kep.  794 ;  Cedar  Water  Co.  y.  City  of 
Cedar  Bapids,  118  Iowa,  259.)  The  fixing  of  a  maximum  rate 
for  supplying  gas  does  not  give  the  companies  supplying  a 
vested  right  to  that  rate.  {Buggies  v.  Illinois,  108  U.  S. 
626;  Bailroad  Commission  Cases,  116  U.  S.  307;  Georgia 
Banking  Co.  v.  Smith,  128  U.  S.  174 ;  Winchester,  etc.,  Co. 
V.  Croxton,  98  Ky.  739 ;  Atty.-Gen.  v.  C.  G.  L.  <&  C.  Co., 
34  Ohio,  572.)  In  the  absence  of  contract  obligation  a  public 
service  corporation  is  entitled  only  to  reasonable  compensa- 
tion. {H.  G.  L.  Co.  V.  Mayor,  etc.,  33  N.  Y.  [>09 ;  Matter 
of  Bugro,  50  K  Y.  513;  Baird  v.  Mayor,  etc.,  96  N.  Y. 
583 ;  Gleason  v.  Bolton,  28  A  pp.  Div.  555  ;  N.  B.  E.  Co. 
V.  City  of  "New  York,  48  App.  Div.  14.)  The  legislature 
and  the  public  are  not  one  to  the  extent  that  the  legislature 
having  passed  an  act  regulating  rates,  the  public  are  there- 
after estopped  from  attacking  the  reasonableness  of  such 
rates.  {B.  P.  W.  Co.  v.  Eergus,  178  111.  571 ;  Bo7id  v.  N 
B.  W.  Co.,  183  N.  Y.  330;  M.  N.  G.  Co.  v.  City  of  Muncie, 
160  Ind.  97;  Covington  v.  Sanford,  164  U.  S.  578;  Griffin 
v.  Goldsboro,  122  N.  C.  206 ;  PeopU  ex  rel.  v.  M.  G.  L.  Co., 
45  Barb.  136;  Sheppard  v.  M.  G.  L.  Co.,  6  Wis.  539;  B. 
O.  L.  Co.  V.  Coloday,  25  Md.  1.) 

WUliam  N.   Bykman  for   respondent.      The   maximum 
price  fixed  by  statute  is  a  reasonable  price  and  lawful  and  the 
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plaintiff  may  collect  any  price  which  does  not  exceed  such 
Miaxiranin.  {Mun7i  v.  Illinois^  94  U.  S.  113 ;  John%on  v. 
H,  jR.  E.  R.  Co.,  49  N.  Y.  455 ;  Lewi^  v.  N,  Y.  0.  <& 
IL  R.  R.  R.  Co.,  49  Barb.  334;  Fisher  v.  N.  Y.  C.  <&  H. 
R.  R.  R.  Co.,  46  K  Y.  644;  Barnett  v.  B.  77.  R.  Co.,  53 
App.  Div.  432 ;  Biidd  v.  New  York,  143  U.  S.  517 ;  Detroit 
V.  D.,  etc.,  R.  Co.,  184  U.  S.  388 ;  Sorrel  v.  C.  R.  R.  Co.,  75 
Ga.  509 ;  W.,  etc.,  Co.  v.  C.  dk  A.  R.  Co.,  52  Fed.  Rep.  716.) 
Tlie  coui-t  cannot  review  the  legislative  declaration  that  the 
maximum  price  is  reasonable.  {Munn  v.  Illinois,  94  U.  S. 
113 ;  L.  S.  R.  Co.  v.  Smith,  173  U.  S.  684 ;  People  v.  Budd, 
117  N.  Y.  1;  R.  R.  Com.  Cases,  \\Q  U.  S.  307;  C.,etc., 
R.  Co.  v.  Minnesota,  134  U.  S.  418 :  Reagan  v.  T.  L.  &  T. 
Co.,  154  U.  S.  262;  Smyth  v.  Aines,  169  U.S.  466;  NMes- 
vilh  v.  Gas  Co.,  157  Ind.  162 ;  Oas  Co.  v.  Des  Moines,  72 
Fed.  Rep.  829 ;  Logansport  Oas  Co.  v.  Peru,  89  Fed.  Rep. 
185.) 

O'Beikn,  J.  This  action  was  brought  by  the  plaintiff 
against  the  city  of  New  York  to  recover  the  sum  of  over 
$262)000  for  illuminating  gas  alleged  to  have  been  furnished 
to  the  defendant  by  the  plaintiflE  for  the  purpose  of  lighting 
the  public  buildings  and  streets  of  the  city.  The  price 
charged  was  at  the  rate  of  ninety  cents  per  thousand  cubic 
feet,  and  it  is  alleged  on  the  part  of  the  defendant  that  this 
was  an  excessive  and  unreasonable  charge,  considering  the 
expense  of  producing  it  and  allowing  to  the  plaintiff  a  reason- 
able profit.  An  inspection  of  the  pleadings  discloses  that  this 
is  the  main,  if  not  the  only,  defense  to  the  action. 

The  gas  was  furnished,  as  is  alleged,  between  the  first  day 
of  January,  1903,  and  the  16th  day  of  March,  1904.  For 
several  years  prior  thereto  the  plaintiff  had  supplied  gas  to 
the  city,  which  service  was  rendered  under  written  yearly 
contracts  made  through  public  lettings  conducted  under  the 
provisions  of  the  charter.  A  contract  of  that  nature  was 
made  between  the  plaintiff  and  defendant  for  the  year  1902, 
which  expired  January  1st,  1903.    In  December,  1902,  the 
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propel  municipal  officer,  acting  under  tlie  provisions  of  the 
charter,  advertised  for  bids  for  the  supply  of  gas  for  the  year 
beginning  January  1st,  1903,  and  ending  December  31st  of 
that  year.  The  plaintiff  made  proposals  in  writing,  wherein 
was  specified  the  price,  and  submitted  its  bid  according  to  the 
advertisement.  Its  bid  was  ninety  cents  per  thousand  cubic 
feet,  but  when  the  bid  was  opened  a  controversy  seems  to 
have  arisen  between  the  plaintiff  and  some  of  the  municipal 
officers  in  relation  to  the  price,  and  the  result  was  that  the 
bid  was  neither  accepted  nor  rejected  until  about  the  8th  day 
of  December,  1903 ;  when  the  plaintiff  was  notified  that  the 
bids  were  rejected.  No  further  attempt  was  niade  by  the 
city  to  enter  into  a  formal  contract  for  the  supply  of  gas,  but 
it  still  contiimed  to  use  and  the  plaintiff  to  supply  the  gas  as 
before.     This  resulted  in  the  controversy  in  question. 

In  February,  1906,  the  defendant  presented  a  petition  to 
the  court  praying  that  an  order  be  granted  allowing  the 
defendant  to  make  an  inspection  and  inventory  of  the  plain- 
tiff's plant,  an  examination  of  its  books,  records  and  docu- 
ments showing  the  cost  of  coal  or  other  raw  material,  the 
wages  and  salaries  paid,  the  amount  of  moneys  invested  and 
the  present  value  of  its  plant,  and  all  other  items  of  expendi- 
tures and  receipts  pertaining  to  the  cost  of  production  and 
distribution  of  gas  during  the  period  in  question,  it  being 
alleged  that  such  facts  were  necessary  as  bearing  on  the  ques- 
tion of  the  reasonableness  of  the  charge.  The  court  at 
Special  Term  denied  the  application,  and  the  order  was 
affirmed  at  the  Appellate  Division,  but  permission  was  given 
to  appeal  to  this  court,  and  two  questions  were  certified  for 
our  consideration,  yiz. : 

"  (1)  In  this  action  can  the  defendant  question  the  lawful- 
ness of  the  price  charged  for  the  gas  furnished  and  consumed 
by  it  on  the  ground  that  such  price  is  in  excess  of  the  fair  and 
reasonable  value  ?  " 

"  (2)  Is  the  actual  cost  to  the  plaintiff  of  the  production  and 
distribution  of  the  gas  a  material  fact  in  the  controversy  ? " 

The  answers  to  the  questions  certified  depend  upon  the 
22 
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construction  of  a  statute,  the  material  part  of  wliich  is  as  fol- 
lows :  "  In  any  city  in  this  state  having  a  population  of  eight 
hundred  thousand  or  over,  no  corporation  or  person  sliall 
charge  for  illuminating  gas  a  sum  to  exceed  one  dollar  and 
twenty-five  cents  per  thousand  feet,  and  such  gas  shall  have 
an  illuminating  power  of  not  less  than  twenty  sperm  candles, 
or  six  to  the  pound,  and  burning  at  the  rate  of  one  hundred 
and  twenty  grains  of  spermaceti  per  hour,  tested  at  a  distance 
of  not  less  than  one  mile  from  the  place  of  manufacture,  by  a 
burner  consuming  five  cubic  feet  of  gas  per  hour,  and  shall 
comply  with  the  standard  of  purity  now  or  hereafter  estab- 
lished by  law;  *  *  *^'  (Transportation  Corporations 
Law,  L.  1890,  ch.  566,  sec.  70.) 

The  learned  corporation  counsel  contends  that  this  statute 
simply  prescribes  a  maximum  figure  beyond  which  it  is  not 
lawful  for  the  plaintiff  to  pass  in  presenting  bills  for  gas ;  that 
it  docs  not  preclude  the  city  in  this  action  from  contesting  the 
question  whether  the  price  charged  is  reasonable  or  not,  and 
that  the  city  is  entitled  to  show,  if  it  can,  by^  the  proposed 
examination  that  the  reasonable  price  of  gas  is  much  less  than 
ninety  cents  per  thousand  cubic  feet.  We  do  not  think  that 
this  contention  can  be  sustained.  Counsel  have  presented 
elaborate  arguments  on  this  question  and  numerous  authori- 
ties have  been  cited,  whicli  need  not  be  referred  to.  The 
question,  we  think,  is  a  very  simple  one.  The  plaintiff  is 
seeking  to  recover  for  gas  furnished  at  the  rate  of  ninety 
cents  per  thousand  cubic  feet,  while  the  statute  permitted  it 
to  charge  more,  if  it  thought  wise  to  do  so  in  a  business 
sense.  The  legislature  intended  and  did  by  this  statute  regu- 
late the  price  of  gas  in  the  borough  of  Brooklyn.  It  estab- 
lished a  maximum  price  which  might  be  charged.  Whatever 
price  the  legislature  permitted  the  plaintiff  to  charge  must  be 
deemed  to  be  reasonable  and,  hence,  a  charge  of  any  sum 
below  the  maximum  of  one  dollar  and  twenty-five  cents  must 
be  deemed  and  taken  to  be  a  reasonable  charge.  When  the 
price  of  a  commodity  is  established  by  law  it  is  not  competent 
for  the  party  purchasing  it  to  resist  payment  on  the  ground 
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that  the  law  has  permitted  the  seller  to  make  an  unreasonable 
chav^e.  Hence,  when  the  plaintiff  furnished  and  the  defend- 
ant received  and  used  the  gas  the  latter  was  precluded  by 
statute  from  raising  any  controversy  such  as  this  with  respect 
to  the  reasonableness  of  the  charge ;  in  other  words,  the 
charge  must,  in  view  of  the  statute,  be  deemed  reasonable. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  questions  certified  answered  in  the  negative. 

CcLLEN,  Ch.  J.,  Edward  T  Bartlett,  IIaight,  Vann, 
HiscocK  and  Chase,  JJ.,  concur. 

Order  affirmed. 


DoNATO  Citroxe,  Ecspoudcnt,   v,  O'Rourkb  Engineeriito 
Construction  Company,  Appellant. 

Master  and  Srrvant  —  Safety  op  Working  Place  —  Negligence. 
The  rule,  that  it  is  the  duty  of  the  master  to  furnish  his  servants  with  a 
reasonably  safe  place  to  work  in,  has  no  application  when  the  danger  to 
which  bis  servants  are  exposed  is  due  to  the  manner  in  which  the  work 
is  prosecuted. 

Citrone  v.  O'Rourke  EngineeHng  Const,  Co.,  113  App.  Div.  518,  reversed. 

(Argued  April  19,  1907;  decided  April  30.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  June 
13,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Theodore  IL  Lord  for  appellant.  The  plain tiif  and  mem- 
bers of  his  gang  were  engaged  in  the  construction  of  the 
trench  at  the  time  of  the  accident.  Therefore  the  trench  was 
not  a  place  to  work  furnished  by  the  defendant,  and  the  com- 
plaint should  have  been  dismissed.  {^Ilogan  v.  Sinith^  125 
N.  y.  774;  Cullen  v.  Norton,  126  N.  Y.  1 ;  Perry  v.  Rogers, 
157  N.  Y.  251 ;  Khnmer  v.  Weher,  151  K  Y.  417;  O'Con- 
nell  V.  Olarh,  22  App.  Div.  466 ;  Brown  v.  Terry,  67  App 
Div.  223 ;  Trapaaso  v.  Coleman,  74  App.  Div.  33 ;  Vogel  v. 


340     CiTRONE  V.  O'RoL'RKE  ExGIXEKUIKO  CoNST.  Co.     [April, 
Opinion  of  the  Court,  per  Willard  Bartlett,  J.     [Vol.  188. 


A,  B.  Co,,  180  N.  Y.  373 ;  Cajnisso  v.  Woolfolk,  163  N.  Y. 
472.)  The  danger  of  working  in  this  trench,  in  the  absence 
of  shoring  from  the  top  to  the  bottom,  was  an  obvious  risk 
assumed  by  the  plaintiff.  {Khmner  v.  Weher,  151  X.  Y.  417; 
Marsh  V.  Chickering,  101  N.  Y.  396 ;  McCarthy  v.  Wash- 
hum,  42  App.  Div.  252;  Spencer  v.  Worthifigton,  44  App. 
Div.  496 ;   Jlenipstock  v.  Z.  /.  c&  S.  Co.,  98  App.  Div.  332.} 

Tho^nas  J.  O'JVeill  for  respondent  Plaintiff  was  put  to 
work  in  an  unsafe  place.  {Simone  v.  Kirk,  173  2f.  Y,  16; 
Finn  V.  Cassidy,  165  N.  Y.  584;  DoyU  v.  Baird,  6  N.  Y. 
Supp.  517;  Schmit  v,  Gillen^Ai  App.  Div.  302.)  The  plain- 
tiff was  not  guilty  of  contributory  negligence,  nor  were  his 
injuries  caused  by  any  risk  which  he  assumed.  {Braniiberg 
V.  Solomon,  102  App.  Div.  332 ;  IUce  v.  E,  P.  Co.,  174  N.  Y. 
398;  Alcottv.  Kirkhani,  101  App.  Div.  77;  N.  P.  B,  R. 
Co.  V.  Bahcock,  154  U.  S.  190;  Simone  v.  Kirk,  173  N.  Y. 
9;  Sioarts  v.  B.  M.  W.  Mfg.  Co.,  100  N.  Y.  Supp.  1054; 
Ward  V.  M.  By.  Co.,  95  App.  Div.  442 ;  Kierjian  v.  Eidlitz, 
100  N.  Y.  Supp.  733.) 

Willard  Bartlett,  J.  The  judgment  which  comes  before 
us  for  review  on  this  appeal  is  based  upon  the  alleged  negli- 
gence of  the  defendant  corporation  in  failing  to  provide  the 
plaintiff,  who  was  a  laborer  in  its  service,  with  a  reasonably 
safe  place  wherein  to  do  tJie  work  which  he  was  employed  to 
Ijerform.  That  work,  considered  as  a  whole,  was  the  con- 
struction of  a  trench  through  earth  and  rock  in  the  city  of 
New  York.  It  was  prosecuted  first  by  blasting  and  secondly 
by  the  removal  of  the  blasted  material.  The  plaintiff  does 
not  appear  to  have  had  anything  to  do  with  the  blasting,  but 
he  and  the  gang  of  workmen  to  which  he  belonged  would 
enter  the  portion  of  the  trench  already  open  after  a  blast  had 
been  fired  and  assist  in  removing  the  broken  stone,  sometimes 
breaking  it  up  into  smaller  pieces  to  facilitate  the  process  of 
removiil.  While  engaged  in  this  employment  on  September 
13,  1904,  he  was  injured  by  the  fall  upon  him  of  some  loose 
stones  and  earth  from  the  sides  of  the  trench.     A  small  blast 
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had  previously  been  tired  immediately  before  he  began  to 
work  about  two  hours  earlier  on  the  same  morning. 

The  theory  of  the  plaintiff's  case,  as  presented  to  the  jury, 
was  that  the  defendant  was  negligent  in  not  protecting  him 
and  his  fellow-laborers  against  such  an  accident  as  that  which 
befell  him,  which  could  have  been  done  by  shoring  or  bracing 
up  the  sides  of  the  trench  so  far  as  it  had  already  been  opened. 
At  the  place  where  the  accident  o.ccurred  the  trench  was 
about  fourteen  feet  deep  and  six  or  seven  feet  wide  and  was 
being  cut  mostly  through  rock.  There  was  shoring  on  the 
sides  to  the  height  of  five  or  six  feet  from  the  bottom,  but  no 
further  up.  The  question  wliich  the  learned  trial  judge  left 
to  the  jury  on  this  branch  of  the  case  was  thus  stated  in  his 
charge :  "  Was  this  trench  made  reasonably  safe  for  such 
work,  considering  the  character  of  the  work  which  was  neces- 
sarily dangerous  ?  In  other  words,  was  this  trench  where  the 
plaintiff  was  employed  made  as  safe  as  a  trench  where  the 
work  of  excavating  and  blasting  is  carried  on  ordinarily  is 
made  by  ordinarily  prudent  men  ? " 

Tlie  jury  must  Iiave  answered  these  questions  in  the  nega- 
tive in  order  to  find  the  verdict  which  they  rendered  in  favor 
of  the  plaintiff ;  for  they  were  expressly  instructed  by  the 
court  that  they  could  not  hold  the  defendant  liable  either  for 
a  failure  to  provide  competent  workmen  to  perform  the  work 
or  for  a  failure  to  provide  proper  tools  or  appliances  with 
which  the  work  was  to  be  done. 

It  was  the  contention  of  counsel  for  tlie  defendant  on  the 
trial,  and  he  contends  here,  that  under  the  circumstances  dis- 
closed by  the  uncontradicted  evidence  the  doctrine  of  the 
duty  of  a  master  to  furnish  his  servant  with  a  reasonably  safe 
place  to  work  in  has  no  application  to  the  case  at  bar.  This 
point  is  distinctly  raised  by  proper  exceptions,  and  if  well 
taken  is  fatal  to  the  judgment. 

In  my  opinion  it  is  well  taken.  The  evidence  clearly  shows 
that  the  work  to  be  done  was  the  construction  of  the  trench. 
The  learned  trial  judge  so  instructed  the  jury.  As  I  have 
already  pointed  out,  this  work  of  construction  was  two-fold  in 
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character  and  consisted  of  the  blasting  followed  by  the  removal 
of  the  material.  The  gang  of  workmen  to  which  the  plaintiff 
belonged  were  fellow-servants  with  those  engaged  in  the  blast- 
ing. Precisely  what  that  gang  did  appears  from  the  testimony 
of  another  witness  who  belonged  to  it.  "  After  a  blast,**  lie 
said,  "  we  would  be  sent  to  clean  out  the  stone  that  had  been 
loosened  by  the  blast.  Wherever  the  stone  fell  after  the  blast 
was  the  place  to  which  we  went  to  clean  it  out;  that  is  the 
way  we  were  working.  That  is  the  kind  of  work  that  all  tbe 
men  in  that  gang  were  doing  and  some  of  them  were  break- 
ing stone  and  some  of  them  putting  them  up.  He  [the  plain- 
tiflE]  was  working  removing  the  stone  that  had  been  throAvn 
out  by  some  blast ;  he  was  there  where  they  had  blasted  and 
we  were  cleaning  it  out.  Immediately  after  the  blast  some  of 
them  would  lift  the  stone  from  one  bank  to  another  and 
others  would  load  cars.  They  would  get  these  stones  from 
down  in  the  ditch  wherever  there  was  blasting." 

It  is  apparent  from  this  and  all  the  other  evidence  in  the 
case  relating  to  the  character  of  the  work  and  the  manner  iu 
which  it  was  being  conducted,  that  whatever  was  the  danger 
to  which  the  men  were  exposed  it  was  due  to  the  manner  in 
whicli  the  work  was  prosecuted.  The  degree  of  safety  near 
the  head  of  the  trench  was  constantly  subject  to  change  as  the 
trench  was  extended.  Under  such  circumstances,  the  rule  of 
law  which  makes  it  incumbent  upon  an  employer  to  provide 
or  maintain  a  safe  place  in  which  his  employees  are  to  do  their 
work  has  no  application.  As  was  said  by  Mr.  Justice  Cullen 
in  O'Conuell  v.  Clarh  (22  App.  Div.  466),  *'  the  principle  of 
a  safe  place  does  not  apply  where  the  prosecution  of  the  work 
itself  makes  the  place  and  creates  its  danger,"  and  by  the 
same  judge  in  Stoxirhrulge  v.  Brooklyn  City  R.  R.  Co,  (9 
App.  Div.  129) :  '*  The  rule  that  the  master  must  provide  a 
safe  place  for  work  only  applies  where  the  work  and  the  place 
are  not  connected  ;  where  the  work  is  not  in  the  constrnction 
of  the  place  as  in  the  case  of  a  mill,  a  factory,  mine,  ship, 
well,  etc."  All  those  engaged  in  the  master^s  service  lu 
eflEecting  a  common  purpose  are  to  be  deemed  feilow-servants, 
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notwithstanding  the  fact  that  the  work  is  done  in  successive 
stages,  different  parts  thereof  being  devolved  upon  different 
persons,  and  the  labor  performed  by  one  set  of  employees 
being  prior  in  time  to  that  performed  by  another  set. 
{Murphy  v.  Boston  &  Albany  R.  R.  Co.,  88  N.  Y.  146.  See, 
also,  McGuire  v.  Bell  Telephone  Co.,  167  N.  Y.  208,  215; 
Neagle  v.  Sxjracme,  B.  <&  N.  Y.R,  R.  Co.,  185  N.  Y.  270.) 
If,  therefoi;e,  the  accident  to  the  plaintiff  was  due  to  the  care- 
lessness of  those  who  did  the  blasting  this  was  the  negligence 
of  his  fellow-servants  for  which  the  master  could  not  be  held 
responsible  at  common  law,  and  the  trial  court  ruled  that  the 
plaintiff  was  not  entitled  to  go  to  the  jury  under  the  Employ- 
ers' Liability  Act,  though  for  what  reason  does  not  appear. 

The  learned  counsel  for  the  respondent  relies  largely  upon 
Kram  v.  Long  Island  Ry.  Co.  (J  23  N.  Y.  1)  as  an  authority 
for  the  application  of  the  doctrine  of  a  safe  place  to  the  case 
at  bar,  but  in  the  Kram  case  and  the  other  trench  cases  in 
which  that  doctrine  has  been  held  applicable,  the  person 
injured  had  nothing  to  do  with  the  preparation  of  the  trench 
in  which  the  accident  occurred.  It  was  prepared  not  by  him, 
but  for  him  Ions:  before  he  beofan  work  therein  and  that  work 
constituted  no  part  of  the  construction  of  the  trench  itself. 
(See  Schmit  v.  Gilleny  41  Ai)p.  Div.  302.)  In  the  present 
case,  however,  the  plaintiff  was  engaged  in  the  removal  of 
material  the  removal  of  which  was  just  as  essential  to  the 
construction  of  the  trench  as  was  the  preliminary  blasting. 

The  opinions  in  the  Appellate  Division  were  devoted 
chiefly  to  the  consideration  of  another  and  very  interesting 
question  relating  to  the  plaintiff's  assumption  of  risk  growing 
out  of  the  decision  of  this  court  in  the  case  of  Rice  v.  Eureka 
Paper  Co.  (174  N.  Y.  385) ;  but  it  is  not  necessary  to  con- 
sider that  question  now  if  tlie  foregoing  views  are  correct  as 
they  suffice  to  require  a  reversal  of  the  judgment  and  a  new 
trial,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gkay,  Edward  T.  Bartlett,  Haight, 
Werner  and  IIiscock,  J  J.,  concur. 

Judgment  reversed,  etc. 
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James  R.  Russell,  Respondent,  v.   The  Lehigh  Valley 
Railroad  Company,  Appellant. 

1.  Master  and  Servant  —  Safety  op  Working  Place  — Neou- 
OENCE — Fall  of  Embankment.  Where  one  of  a  gang  of  workmen, 
employed  by  a  railioad  company  under  the  direction  of  a  competent  fore- 
man, in  the  excavation  of  a  gravel  bank  with  a  steam  shovel,  which  was 
moved  forward  on  a  temporary  track  as  the  bank  was  shoveled  away,  was 
injured  by  the  caving  in  of  an  overhanging  part  of  the  bank,  he  caoDOt 
recover  upon  the  theory  that  the  company  failed  to  furnish  a  safe  place 
for  its  servants  to  work  in,  since  the  place  where  the  men  were  to  work 
changed  from  day  to  day,  as  the  steam  shovel  moved  on  in  its  operaUons, 
and  was  necessarily  such  as  the  conformation  of  the  embankment  and  the 
process  of  excavation  made  it;  while  the  caving  in  of  the  embankment 
was  an  ever  present  possibility  which  required  the  exercise  of  active 
vigilance  to  guard  against,  the  company  had  the  right  to  delegate  that 
duty  to  a  foreman,  and  having  furnished  a  concededly  competent  fore- 
man, it  is  not  liable  for  his  negligence,  or  error  in  judgment,  if  any,  in 
failing  to  perform  that  duty. 

2.  When  Failure  to  Furnish  Explosives  to  Break  Down  Top  op 
Overhanging  Embankment  Does  Not  Constitute  Negligence  op 
Master.  The  fact  that  the  company  had  not  furnished  explosives,  with 
the  tools  and  other  appliances  provided,  to  break  down  the  overhanging 
top  of  the  embankment  after  the  earth  beneath  had  been  taken  away  by 
the  steam  shovel,  does  not  render  the  company  liable  where  there  is  no 
evidence  that  explosives  were  demanded  by  the  situation;  that  they  were 
deemed  necessary  by  the  foreman,  or  would  have  been  used  by  him,  if 
furnished,  and  the  evidence  shows  that  no  attempt  was  made  before  the 
accident,  or  at  any  other  time,  to  pry  off  the  top  of  the  embankment  with 
the  tools  and  appliances  furnished  for  that  purpose;  so  thnt  the  negligence, 
if  any  there  was,  was  that  of  the  foreman,  a  fellow -servant  of  the  plainiiff, 
and  not  that  of  the  company. 

HusseU  V.  Lehigh  Valley  B.  R.  Co.,  113  App.  Div.  908,  reversed. 

(Argued  April  15,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  24,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  a^  material, 
are  stated  in  the  opinion. 
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Eugene  Diven  for  appellant.  The  alleged  negligence  of 
the  defendant  in  failing  to  supply  explosives  was  not  the 
proximate  cause  of  the  accident.  (Ilofnagle  v.  N,  Y.  C.  cJ& 
IL  B.  R.  li.  Co,,  55  N.  Y.  608 ;  Loughlin  v.  State,  105  N.  Y. 
159  ;  Miller  v.  Thojaas,  15  App.  Div.  105  ;  Perry  v.  RogerSj 
157  N.  Y.  251;  Crown  v.  Orr,  140  N.  Y.  450;  Balder  v. 
Sutton,  11  App.  Div.  271;  MaltUe  v.  Belden,  167  N.  Y. 
307 ;  Naylor  v.  C.  S  N,  By,  Co,,  53  Wis.  661 ;  Bell  v.  C.  6?., 
etc,  Co,,  36  App.  Div.  242 ;  McCosher  v.  Z.  /.  B.  R.  Co.^ 
84  N.  Y.  77.) 

Alhert  T,  Wilkinaon  for  respondent.  The  defendant  was 
negligent.  {Simone  v.  Kirk,  173  N.  Y.  18;  Coiie  v.  2).,  Z. 
c&  IF.  7?.  7?.  Co.,  81  N.  Y.  206 ;  Ellis  v.  iT.  F.,  Z.  JF.  tfc 
IF.  /?.  B,  Co,,  94  N.  Y.  546  ;  Stringham  v.  Stewart,  100 
X.  Y.  516;  Cfepi^TW?  v.  N.  Y.  C.  <&  IL  B,  B,  B,  Co,,  122 
N.  Y.  557.)  Defendant's  negligence  was  the  proximate  cause 
of  the  injury.  {Cone  v.  />.,  Z.  cfe  Tl^.  ^.  B,  Co,,  81  N.  Y. 
206;  Bider  v.  /S  i?.  T,  By,  Co.,  171  K  Y.  IZ"^-,  Kremer  v 
y.  Y.  E,  Co.,  102  App.  Div.  433 ;  Ifurphy  v,  Leggett,  164 
X.  Y.  121 ;  PhiUipa  v.  N,  Y,  C,  cfe  II,  B,  B,  B,  Co,,  127 
X.  Y.  657;  Cohen  w.  Mayor,  etc,  of  N,  Y,  113  N.  Y.  513; 
Ktms  V.  City  of  Troy,  104  N.  Y.  344 ;  Bing  v.  (7%  ij/" 
(7<9A^d^,  77  N.  Y.  83 ;  Lilly  v.  iY.  F.  (7.  cfe  /Z  ii*.  7?.  7?.  Co,, 
107  N.  Y.  666.)  The  risk  was  not  obvious  and  it  cannot  be 
said  as  a  matter  of  law  that  tlie  plaintiflf  assumed  it.  {O^Brien 
V.  Buffalo  Furnace  Co.,  183  X.  Y.  317;  Finn  v.  Cassidy, 
165  N.  Y.  589 ;  Davidson  v.  Cornell,  132  X.  Y.  228 ;  Kain 
V.  Smith,  89  X".  Y.  375  ;  Jeriks  v.  Thompson,  179  X.  Y.  20; 
Welle  V.  Celluloid  Co,,,  175  X.  Y.  401 ;  lFt7i<>i^«Ari  v.  Carter, 
60  App.  Div.  577 ;  Griffin  v.  Z  7?y.  Co.,  62  App.  Div.  551 ; 
MaUn  V.  P.  (7.  P,  Co.,  Ill  App.  Div.  726 ;  Lynch  v.  ^.  Z. 
Co.,  113  App.  Div.  502.) 

Gray,  J.  The  injuries,  because  of  which  the  plaintiff  has 
brought  this  action,  were  sustained  while  in  the  defendant's 
employment  and   under  the  following  circumstances.     The 
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defendant  was  operating  a  steam  shovel  for  the  removal  of 
gravel  and  earth  from  a  bank  on  one  side  of  its  main  track. 
Tlie  car  containing  the  shovel  and  its  machinery  was  upon  a 
temporary  track,  laid  between  the  bank  and  the  railway,  and 
tlie  work  was  in  charge  of  a  foreman;  who,  so  far  as  it 
appears,  was  competent.  The  plaintiff  came  upon  the  work, 
wliile  it  was  in  progress  and  four  days  before  meeting  with 
his  accident.  His  duty  was  to  attend  to  one  of  the  four  jack- 
screws,  which  were  placed  under  each  corner  of  the  shovel 
car  and  which  served  to  keep  it  steady  while  the  shovel  was 
in  motion.  At  the  place  where  tlie  accident  occurred,  the 
bank  was  about  twenty  one  feet  in  heiglit,  sloped  gradually 
from  the  top  and  was  composed  of  a  tliick  layer  of  hard  clay 
above,  with  loose  earth,  or  gravel,  below.  When  the  bank 
was  sliovelled  away,  as  far  as  the  reach  of  the  shovel  aliead 
permitted,  the  temporary  track  was  shifted  on  and  the  shovel 
car  moved  forward.  In  that  way,  the  situation  changed  from 
day  to  day,  at  the  rate  of  some  twenty  feet.  Just  prior  to 
the  accident,  the  plaintiff  was  directed  by  the  foreman  to 
attend  to  his  jackscrew;  which  was  upon  the  side  of  tlie 
shovel  car  next  to  the  bank.  He  had  tightened  up  his  screw 
and  was  gathering  up  his  "  blocking,"  when,  suddenly,  the 
bank  caved  in  and  a  part  of  the  overhanging  top  fell  upon 
him. 

The  plaintiff  recovered  a  judgment  against  the  defendant; 
which  was  affirmed  by  the  Appellate  Division,  by  a  divided 
vote. 

Negligence  is,  generally,  charged  against  the  defendant  for 
the  failure  to  furnish  a  safe  place  for  the  plaintiff  to  work  in 
and  suitable  tools  and  appliances  for  doing  the  work  of  exca- 
vation. Particularly,  it  is  insisted  that  the  defendant  was 
neglectful  of  the  duty  to  furnish  explosives,  with  which  to 
break  off,  or  to  prevent,  overhanging  ledges,  and  the  case 
was  submitted  to  the  jury  upon  that  theory.  The  jurors  were 
told,  in  effect,  that  the  plaintiff's  case  depended  upon  the 
evidence  establishing  that  the  accident  was  the  result  of  tbe 
lack  of  explosives. 
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This  was  not  a  case  for  the  application  of  the  rule  tliat 
the  master  must  furnish  a  reasonably  safe  place.  The  place 
where  the  men  were  to  work  changed  from  day  to  day,  as  the 
steam  shovel  moved  on  in  its  operations.  It  was,  necessarily, 
such  as  the  conformation  of  the  embankment  and  the  process 
of  excavation  made  it.  The  kind  of  work,  which  the  men 
were  employed  to  do,  was  such  as  to  make  the  possibility  of  a 
fall  of  earth  an  ever  present  one  and  called  for  the  exercise 
of  active  vigilance  to  guard  against  their  being  involved  in  it. 
The  situation  was  one  which  made  it  the  duty  of  the  foreman 
to  watch  each  supervening  condition,  during  the  progress  of 
the  work,  and  to  warn  the  men.  They  were  not  excused 
themselves,  of  course,  from  being  vigilant  to  observe  condi- 
tions. The  master's  liability,  in  this  case,  is  determined  by 
common-law  rules  and  is  not  predicated  upon  statute.  If  the 
defendant  set  the  men  at  work  under  a  competent  foreman 
and  with  suitable  appliances,  it  had  performed  its  duty  towards 
them  and  the  execution  of  the  details  of  the  work  could,  prop- 
erly, be  intrusted  to  the  judgment  of  the  foreman.  For  his 
negligence,  or  for  his  mistakes  in  judgment,  as  to  such,  it 
could  not  be  made  liable  for  injurious  results. 

N9W,  with  respect  to  the  claim  that  the  defendant  is  liable, 
because  of  its  failure  to  furnish  explosives,  with  the  other  tools 
and  appliances  in  the  car,  it  is  clear  that  can,  only,  be  a  tenable 
one,  provided  the  evidence  disclosed  that  an  emergency  arose 
when  it  was  judged  that  they  were  necessary  and  they  could 
not  bo  had.  Experts  were  examined  to  show  that  explosives 
were  used,  in  certain  cases,  to  break  away  overhanging  ledges 
and  there  was  evidence  that,  at  some  time  previously,  the  fore- 
man had  spoken  of  sending  for  dynamite.  It  may  be  assumed 
that,  in  tliis  case,  the  use  of  explosives  might  have  been  effi- 
cient ;  but  it  was  not  shown  that  the  foreman  would  have  used 
them  upon  the  occasion  in  question  and  it  was  not  shown  that 
there  was  any  demand  for  them,  or  that  they  were  deemed  by 
him  to  be  necessary.  There  were  picks,  bai-s  and  other  tools  ; 
but  there  was  no  attempt  to  use  them  to  pry  off  the  top  of  the 
bank,  then,  or  at  any  other  time,  as  was  shown  to  be  a  usual 
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method.  If  they  had  been  used,  and  liad  proved  inefiEectual 
for  the  purpose,  it  might  tlien  be  claimed,  with  some  force, 
that  the  men  were  inadequately  provided  witli  appliances.  It 
was  necessary,  before  the  defendant  could  be  charged  with  a 
neglect  of  duty,  to  show  that  efforts  to  change,  or  to  improve, 
tlie  situation  had  been  rendered  abortive  througli  the  insuffi- 
cient supply  of  the  means  to  meet  it.  There  was  nothing  to 
sliow  this  to  have  been  the  case  and  if  the  occurrence  is  attrib- 
utable to  the  omission  of  the  foreman  to  make  use  of  the 
tools  at  hand,  or  to  procure  further  appliances,  the  fault  was 
that  of  a  fellow-servant  and  not  of  the  defendant.  A  jury's 
speculation  upon  the  situation  cannot  be  allowed  to  affect  the 
question  of  the  master's  liability.  The  perfonnance  of  the 
jwork  was  committed  to  the  foreman's  supervision  and  judg- 
ment, and  there  is  no  complaint  of  his  lack  of  skill.  If  he 
chose  to  operate  his  shovel,  solely,  upon  the  bank,  when  a 
better  judgment  would  advise  the  resort  to  additional  methods 
for  breaking  it  down,  the  fault  was  his  and  not  that  of  the 
defendant.  If  he  failed  to  be  watchful  and  omitted  to  warn 
the  plaintiff,  seasonably,  of  the  peril,  again,  the  latter  suffered 
from  the  fault  of  his  fellow-servant.  The  thing  to  be  done  at 
the  time  was  a  detail  of  the  common  work  upon  which  all 
were  engaged.  The  caving  in  of  the  bank  was  the  result  of 
the  operation  of  tlie  shovel.  Tlie  ledge  that  fell  was  the  con- 
dition of  that  day  and  not  a  condition  that  had  existed,  and 
the  cause  of  its  fall  was  the  removal  of  the  earth  beneath. 

The  case  is  not  within  flie  authority  of  SiDione  v.  Kirky 
(173  N.  Y.  7);  which  was,  altogether,  exceptional  in  its  char- 
acter. There,  the  laborer  was  killed  by  the  fall  of  a  project- 
ing mass  of  material,  under  which  he  had  been  diluted  to 
work.  The  condition  had  existed  for  several  days  liefore  he 
came  U]>on  the  work ;  he  was  unacquainted  with  its  condition 
and  ho  was  sent  by  the  foreman  to  work  under  it  in  the  night 
time  and  with  but  a  dim  light.  The  rule  a])plicable  to  this 
case  is  to  be  found  in  the  decisions  of  the  cases  of  LofighUn  v. 
StateofXew  Yorl\  (105  X.  V.  159)  ;  Perhj  v.  Rogers,  (157 ib. 
251)  and  Cajxmo  v.  Woo/fo/k,  (163  ib.  472).     In  the  last  two  of 
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these  cases,  the  plaintiffs  were  injured  by  the  falling  of  stones 
from  the  sides  of  a  bank,  or  rock,  which  was  being  cut  down 
by  blasting  operations.  The  judgments  recovered  by  them 
were  reversed  by  us,  upon  tlie  ground  that  the  removal  of 
these  stones  was  a  detail  of  the  work  and  the  negligence  of 
the  foreman,  in  that  respect,  was  that  of  a  fellow-servant. 
What  were  details  of  the  work  the  master  had  the  right  to 
intrust  to  a  competent  foreman  and  where  the  situation  was, 
in  the  nature  of  things,  a  changing  one,  there  was  no  continu- 
ing duty  to  provide  a  safe  place  for  the  workmen. 

If  there  was  negligence  in  this  case,  which  was  the  cause  of 
the  plaintiff's  injuries,  it  was  that  of  his  fellow-servant,  the 
foreman,  and  that  was  a  risk  which  he  assumed  when  entering 
upon  the  employment. 

I  think  that  the  judgment  should  be  reversed  and  that  a 
new  trial  should  be  ordered ;  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  "Werner 
and  "WiLLARD  Bartlett,  J  J.,  concur ;  Hiscock,  J.,  takes  no 
part. 

Judgment  reversed,  etc.  . 


Adelaide    Clifford,    Respondent,    v.    Denver    and    Rio 
Grande  Railroad  Company,  Appellant. 

EvroBNCE  —  Waiver  under  Section  836,  Code  Civ.  Pro.,  op  Pro- 
visions of  Section  834,  Relating  to  Patient's  Secrets,  by  Taking 
Physician's  Deposftion  —  When  Such  Act  Is  Equivalent  to  Waiver 
on  the  Trial  or  by  Stipulation.  Section  836  of  the  Code  of  Civil 
Procedure,  relating  to  waivers  of  the  provisions  of  section  834  prohibit- 
ing the  disclosure  of  the  secrets  of  a  patient,  does  not  permit  the  plaintiff 
in  an  action  for  damages  for  personal  injuries  to  take,  under  a  commission, 
the  testimony  of  his  physician  as  to  confidential  material  facts,  and  then 
prevent  such  evidence  from  being  read  before  the  jury  solely  upon  the 
ground  that  it  would  divulge  private  matters;  the  limitation  of  waivers  to 
such  as  are  made  in  open  court  on  the  trial,  or  by  the  stipulation  of  the 
attorneys  for  the  respective  parties,  should  be  so  construed  as  to  promote 
its  object,  which  was  to  prevent  waivers  by  contract  long  before  the  com- 
mencement of  the  action,  and  not  to  Interpose  an  obstacle  to  the  adminis- 
tration of  justice  by  the  suppression  of  facts  already  made  public  by  the 
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patient  himself  in  a  legal  proceeding.  Wbile  the  examination  of  a  wit- 
ness under  a  commission  cannot  be  regarded  for  all  purposes  as  a  part  of 
the  trial,  still  tlie  taking  of  privileged  testimony  to  be  used  as  evidence 
by  either  party  is  so  much  a  part  of  it  as  to  constitute  a  waiver  made 
**  on  the  trial; "  and  whert  interrogatories  and  cross-interrogatories  are  pre- 
pared and  signed  by  the  attorneys  for  the  respective  parties,  calling  for 
the  precise  information  which  the  statute  keeps  secret  unless  waived, 
such  acts  also  constitute  a  waiver  by  "  stipulation  of  the  attorneys  of  the 
respective  parties; "  the  exclusion,  therefore,  as  incompetent  of  the 
deposition  of  plaintiff's  physician,  offered  in  evidence  by  defendant,  the 
plaintiff  having  failed  to  introduce  it  and  objected  to  its  introduction 
upon  the  ground  that  it  divulged  facts  which  the  witness  acquired  in  his 
capacity  as  physician,  constitutes  reversible  error. 

GUffard  v.  Denf>er  &  R.  Q.  M,  R.  Co.,  Ill  App.  Div.  513,  reversed. 

(Argued  April  9,  1907;  decided  April  80,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
16,  1906,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Upon  the  trial  of  this  action  evidence  was  given  tending  to 
show  that  the  plaintiff,  while  a  passenger  on  a  train  of  the 
defendant  at  Alamosa,  Colorado,  met  with  an  accident  caused 
wholly  by  its  negligence.  Whether  she  was  injured  internally 
was  sharply  contested.  During  the  two  nights  immediately 
following  the  accident  she  assisted  in  the  performance  of  a 
theatrical  company,  of  which  she  was  a  member,  acting  a 
juvenile  part,  which  required  her  "to  dance  quite  a  good 
deal."  At  the  close  of  the  performance  on  the  second  night, 
according  to  her  testimony,  she  fell  upon  the  stage,  and  after 
that  could  work  no  more  for  many  months.  The  jury  found 
a  substantial  verdict  in  her  favor,  and  the  judgment  entered 
thereon  was  affirmed  by  the  Appellate  Division,  two  of  tlie 
justices  dissenting.     The  defendant  appealed  to  this  court. 

Hush  Taggart  and  F.  C,  NicodemuSy  Jr.y  for  appellant. 
The  plaintiff  waived  her  privilege  under  sections  834  and  836 
of  the  Code  of  Civil  Procedure  in  procuring  Dr.  Hanson's 
deposition,    and,   therefore,   his    evidence    was    competent. 
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"  The  patient  cannot  use  tliis  privilege  botli  as  a  sword  and  a 
shield."  {McKinney  v.  G,  S,,  eU\,  It  li,  Co.,  104  N.  Y.  352 ; 
Morris  v.  iV^.  Z.,  0.  cfe  TT.  R,  Co.,  148  N.  Y.  88 ;  Alberti  v. 
iT.  r.,  Z.  K  i&  W.  R.  R.  Co.,  118  N.  Y.  78;  MatUr  of 
Cohman,  111  K  Y.  77;  Powet^a  v.  M,S.  Ry.  Co.,  105  App. 
Dir.  358;  Cohm  v.  C.  Z.  Ins.  Co.,  9  J.  &  S.  296;  Rosaeau 
V.  Bleau,  131  N.  Y.  107 ;  Marx  v.  M.  S.  Ry.  Co.,  56  Hun, 
575 ;  PeopU  v.  BaUard,  134  N.  Y.  303.) 

laaoG  N.  Jaeobson  and  David  May  for  respondent.  The 
respondent  did  not  waive  the  privilege  accorded  to  her  by 
section  834  of  the  Code  of  Civil  Procedure.  (Code  Civ.  Pro. 
§  836 ;  Cudlip  v.  N.  Y.  E.  J.  Pul.  Co.,  180  N.  Y.  85.) 

Vajjn,  J.  Five  days  after  the  plaintiff  was  injured  she 
went  to  St.  Mary's  Hospital  in  Grande  Junction,  Colorado, 
where  she  was  treated  by  Dr.  Hanson,  a  physician  and  surgeon. 
After  issue  was  joined  she  caused  a  commission  to  be  issued 
for  the  examination  of  the  doctor  as  a  witness  in  her  behalf. 
Interrogatories  prepared  by  her  counsel  and  cross-interroga- 
tories prepared  by  the  counsel  for  the  defendant  were  annexed 
to  the  commission,  which  was  duly  executed  and  returned. 
The  plaintiff  rested  without  reading  any  part  of  the  testi- 
mony thus  taken,  but  when  the  case  was  w^ith  the  defendant 
its  counsel  offered  the  deposition  in  evidence  and  was  per- 
mitted to  read  the  answers  to  the  first  four  direct  interroga- 
tories, which  showed  that  tlie  witness  w^as  a  physician  and 
surgeon  and  that  he  attended  the  i)laintiff  for  four  or  five  days 
while  she  was  in  tlie  hospital.  The  answers  to  the  rest  of  the 
direct  interrogatories  and  to  the  most  of  tlie  cross-interroga- 
tories were  objected  to  by  the  plaintiff  and  excluded  as  incom- 
petent, because  the  witness  divulged  "  facts  which  he  acquired 
in  his  professional  capacity  as  physician  to  the  plaintiff." 

The  direct  interrogatories  called  upon  Dr.  Hanson  to  state 
whether  he  examined  the  plaintiff  and  what  the  examination 
disclosed  ;  whether  she  was  suffering  from  injuries  and  if  so 
to  describe  them  ;  whether  she  complained  of  pain  and  if  so 
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of  what  kind ;  if  she  was  suffering  from  shock,  to  describe 
the  same  fully  and  in  detail ;  whether  from  the  information 
thus  acquired  he  could  state  with  reasonable  certainty  that 
the  injuries  were  of  a  permanent  nature,  etc.,  etc. 

The  cross-interrogatories  objected  to  called  on  the  witness  to 
state  whether  the  plaintiff  complained  of  any  pain  other  tliau 
that  caused  by  pleurisy ;  if  there  was  any  trouble  except 
pleurisy,  to  state  its  nature;  if  she  was  suffering  from 
inflamed  ovaries,  whether  such  a  condition  could  result  from 
an  external  blow  or  shock  so  slight  as  to  leave  no  external 
sign  of  injury,  etc.,  etc.  Each  question  of  both  series  was 
read  by  itself  and  each  ruling  excluding  the  answer  upon  the 
ground  stated  was  separately  excepted  to. 

The  Revised  Statutes  formerly  provided  and  the  Code  of 
Civil  Procedure  now  provides  that  a  physician  "  shall  not  Ihj 
allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  in  a  professional  cai)acity,  and  which  was 
necessary  to  enable  liim  to  act  in  that  capacity."  (3  R.  S. 
[6th  ed.]  p.  671,  §  119 ;  Code  Civ.  Pro.  §  834.) 

The  Revised  Statutes,  however,  did  not  provide  whether  or 
when  or  how  the  patient  could  waive  his  right  to  object  to 
the  disclosure.  The  first  provision  that  we  find  relating  to 
tliat  subject  appeared  in  the  Code  of  Civil  Procedure,  as  first 
enacted,  which  provided  that  the  prohibition  should  "apply 
to  every  examination  of  a  person  as  a  witness,  unless"  it  was 
"expressly  waived"  by  the  patient.  (L.  1876,  ch.  448;  L 
1877,  ch.  416,  §  836.) 

In  1891  it  was  provided  that  the  prohibition  against  dis- 
closure should  "  apply  to  any  examination  of  a  pei-son  as  a 
witness  unless  the  provisions  thereof  are  expressly  waived  on 
the  trial  or  examination  "  by  the  patient.  A  physician  was 
further  authorized  to  disclose  certain  information,  somewhat 
limited  in  character,  acquired  in  attending  a  patient  since 
deceased,  "  when  the  provisions  of  section  834  have  been 
expressly  waived  "  on  the  "  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient."  (L.  1891,  ch. 
381.) 
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An  amendment  made  in  1892  is  not  now  important,  but  for 
convenience  of  examination  we  cite  the  Laws  of  1892,  ch. 
614. 

In  1893  the  right  to  expressly  waive  the  restriction  was 
extended  when  the  patient  was  deceased  to  "  the  surviving 
Imsband,  widow  or  any  heir  at  law  or  any  of  the  next  of  kin." 
The  following  provisions  were  added  :  "  But  nothing  herein 
contained  shall  be  construed  to  disqualify  an  attorney  in  the 
probate  of  a  will  heretofore  executed  or  offered  for  probate 
or  hereafter  to  bo  executed  or  offered  for  probate  from 
becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal 
injury  the  testimony  of  a  physician  or  surgeon  attached  to 
any  hospital,  dispensary  or  other  charitable  institution  as  to 
information  which  he  acquired  in  attending  a  patient  in  a  pro- 
fessional capacity,  at  such  hospital,  dispensary,  or  other  chari- 
table institution  shall  be  taken  before  a  referee  appointed  by 
a  judge  of  the  court  in  which  such  action  is  pending;  pro- 
vided, however,  that  any  judge  of  such  court  at  any  time 
in  liis  discretion  may,  notwithstanding  such  deposition,  order 
that  a  6ubp(Bna  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  upon  the  trial  of  the  action." 
(L.  1893,  ch.  295,  amending  Code  Civ.  Pro.  sec.  836.) 

In  1899  the  section  was  left  unchanged  except  that  the  fol- 
lowing addition  was  made  thereto :  "  The  waivers  herein  pro- 
vided for  must  be  made  in  open  court,  on  the  trial  of  the 
action,  or  proceeding,  and  a  paper  executed  by  a  party  prior 
to  the  trial,  providing  for  sucli  waiver  shall  be  insufficient  as 
such  a  waiver.  But  the  attorneys  for  the  respective  parties, 
may,  prior  to  the  trial,  stipulate  for  such  waiver,  and  the 
same  shall  be  sufficient  therefor."     (L.  1899,  ch.  53.) 

In  1904  sections  834  and  836  were  so  amended  as  to 
extend  the  provisions  thereof  to  professional  or  registered 
nurses,  but  no  other  change  was  made.     (L.  1904,  ch.  331.) 

Thus  legislation,  starting  with  no  regulation  upon  the  sub- 
ject of  waiver,  in  1877  allowed  an  express  waiver,  in  1891 
23 
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an  express  waiver  "upon  the  trial  or  examination,"  and 
since  1899  an  express  waiver  "upon  the  trial  or  examination '' 
when  made  in  open  court,  with  no  right  to  waive,  by  a  paper 
execnted  prior  to  the  trial,  except  by  the  stipulation  of  the 
attorneys  for  the  respective  parties.  The  prohibition  applies 
"  to  any  examination  of  a  person  as  a  witness,"  unless  it  is 
waived  as  thus  provided. 

It  must  be  conceded  that  the  language  of  the  statute  now 
in  force,  when  read  by  itself,  is  broad  enough  to  justify  the 
rulings  of  the  trial  court.  However,  in  order  to  learn  the 
meaning  of  a  statute  which  has  been  frequently  amended,  it 
is  not  always  enough  to  read  the  statute  alone  without  search- 
ing for  the  reasons  which  led  to  the  various  amendments. 
When  a  law  works  well  and  satisfies  the  judgment  of  the  bar 
and  the  public,  there  is  no  occasion  for  change ;  but  when 
something  has  been  overlooked  and  the  defect  is  discovered 
by  the  practical  test  of  litigation,  the  legislature  is  apt  to 
respond.  Changes  in  legislation  upon  a  subject,  therefore, 
should  be  studied  in  connection  with  the  decisions  of  the 
courts  relating  thereto,  so  as  to  see  whether  the  action  of  the 
courts  led  to  the  action  of  the  legislature  and  thus  to  interpret 
the  command  of  the  statute  in  the  light  of  the  evil  it  sought 
to  remedy. 

Even  under  the  Revised  Statutes  it  was  held  that  although 
the  rule  was  peremptory,  still  as  it  was  made  for  the  benefit  of 
the  patient  he  could  waive  it  and  allow  the  physician  to 
testify.  {Cahen  v.  Continental  Life  Ins.  Co.,  9  J.  &  S. 
296,  304.) 

During  the  long  period  when  an  express  waiver  was 
allowed,  but  no  method  was  prescribed,  the  courts  upheld 
any  method  by  which  the  patient  clearly  expressed  an  inten- 
tion to  waive  his  right  to  object.  Acts  under  some  circnm- 
stances,  silence  under  others,  declarations  both  verbal  and 
written,  upon  the  trial  and  in  advance  of  it,  were  held  suf- 
ficient. We  cite  a  few  of  the  earlier  cases  to  illustrate  the 
subject  before  we  come  to  those  decisions  which,  as  we  think, 
induced  the  legislature  to  make  the  changes  relied  upon  by 
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the  respondent  to  sustain  tlie  rulings  in  question.  {Matter 
of  CoUman,  111  K  Y.  220,  227  ;  Iloyt  v.  Uoyt,  112  N.  Y. 
493;  Alherti  v.  N.  Y.,  Z.  E.  c&  W.  li,  R,  Co.,  118  N.  Y. 
Y7,  85  ;  Mastertm  v.  Boyce^  6  N.  Y.  Supp.  65,  69  ;  Marx  v. 
Manhattan  liy.  Co,,  10  N,  Y.  Supp.  159  ;  Matter  of  Free- 
viaii,  46  Hun,  458,  463.) 

In  the  course  of  time  certain  corporations  insisted  npon 
written  waivers  in  contracts  of  life  insurance  made  long  in 
advance,  as  it  was  expected,  of  the  death  of  the  insured. 
Thus  in  a  case  decided  in  1894  the  application,  which  was 
made  a  part  of  the  contract,  contained  the  following  stipula- 
tion :  "  And  for  myself  and  for  any  person  accepting  or 
acquiring  any  interest  in  any  benefit  certificate  issued  on  this 
application,  I  hereby  expressly  waive  any  and  all  provisions 
of  law  now  existing,  or  that  may  hereafter  exist,  preventing 
any  physician  from  disclosing  any  information  acquired  in 
attending  me  in  a  professional  capacity,  or  otherwise,  or  ren- 
dering him  incompetent  as  a  witness  in  any  way  whatever, 
and  I  hereby  consent  and  request  that  any  such  physician 
testify  concerning  my  health  and  physical  condition,  past, 
present  and  future."  It  was  held  that  such  a  waiver  was 
effective  and  had  reference  to  a  trial  after  the  death  of  the 
insured,  as  there  could  be  no  occasion  to  use  it  until  then. 
{Foley  v.  Royal  Arcanum,  78  Hun,  222,  227.) 

In  1895  the  same  court  held  the  same  way  in  a  case  where 
it  was  agreed  in  an  application  for  life  insurance  that  "  the 
provisions  of  section  834  of  the  Code  of  Civil  Procedure  of 
the  State  of  New  York  and  of  similar  provisions  in  the  laws 
of  other  states,  are  hereby  waived,  and  it  is  expressly  con- 
sented and  stipulated  that  in  any  suit  on  the  policy  herein 
applied  for,  any  physician  who  has  attended  or  may  hereafter 
attend  the  insured,  may  disclose  any  information  acquired  by 
him  in  any  wise  affecting  the  disclosures  and  warranties 
herein  made."  {Dougherty  v.  Metr.  Life  Ins.  Co.,  87  Hun, 
15,  17.) 

In  deciding  the  case  last  cited  the  court  said  :  "  The  statute 
imposed  silence  upon  the  physician  for  the  protection  of  the 
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patient.  The  legislature  locked  np  the  secret  and  gave  the 
key  to  the  patient.  He  can  forego  the  privilege  and  unlock 
the  mouth  of  the  doctor.  The  statute  requires  that  to  be 
done  expressly  upon  the  trial,-  but  there  is  no  method  pre- 
scribed for  the  accomplishment  of  the  object.  *  *  *  The 
reasonable  construction  of  the  statute,  therefore,  is  that  the 
provisions  are  expressly  waived  upon  the  trial  if  a  proper 
stipulation  to  that  effect  be  produced  thereat  and  entered 
upon  the  record  regardless  of  the  time  when  the  waiver  was 
executed." 

A  similar  stipulation  in  an  application  for  a  policy  con- 
sidered b}'  one  of  the  Federal  courts  in  1888  was  lield  to  be 
binding  on  the  beneficiary.  The  court  said  :  "  As  the  patient 
is  at  liberty  to  waive  the  privilege  which  the  law  affords 
him,  it  appears  to  me  that  it  is  immaterial  whether  the  patient 
waives  the  privilege  by  calling  the  physician  to  testify  in  his 
behalf,  or  whether  he  waives  it,  as  in  this  case,  by  a  clause 
contained  in  the  contract  on  which  the  suit  is  brought ;  and 
if  the  patient  himself  waives  the  privilege  by  a  clause  con- 
tained in  the  contract,  that  waiver,  in  my  judgment,  is  bind» 
ing  on  any  one  who  claims  under  the  contract,  whether  it  be 
the  patient  himself  or  his  representative."  {AdreveTW  v. 
Mutual  Reserve  Fund  Life  Assoc,^  31:  Fed.  Eep.  870.)  While 
this  court  took  h  different  view  when  the  question  reached  it, 
that  was  not  until  after  the  amendment  of  1899  had  been 
passed.  (Jlolden  v.  Metr.  Life  Ins,  Co,^  165  N.  Y.  13, 
reversing  11  App.  Div.  426.) 

In  the  meantime  it  seemed  clear,  inasmucli  as  four  courts 
had  held  a  waiver  by  contract  good,  that  in  a  short  time  no 
policy  of  life  insurance  would  be  written  unless  a  waiver  of 
the  statute  was  made  part  of  the  contract,  and,  hence,  the 
legislature  provided  that  the  waiver  "must  be  made  in  open 
court  on  the  trial  of  the  action  or  proceeding  and  a  paj)er 
executed  by  a  party  prior  to  the  trial,  providing  for  such 
waiver,  shall  be  insufficient  as  such  a  waiver."  It  added, 
however,  that  "the  attorneys  for  the  respective  parties" 
might  "prior  to  the  trial  stipulate  for  such  waiver."    The 
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object  of  the  amendment,  in  our  judgment,  was  to  meet  the 
gituation  created  by  the  underwriters  and  these  decisions,  by 
preventing  the  virtual  repeal  of  tlie  statute  as  to  an  extensive 
class  of  contracts.  {Holden  Case,  supra.)  But  one  act  was 
si)oci(ied  in  the  limitation,  and  that  was  the  execution  of  a 
paj)er  by  a  party  before  the  trial.  Clearly,  the  legislature  did 
not  mean  that  the  patient  could  not  waive  the  statute  by  call- 
ing the  physician  and  examining  him  at  the  trial,  or  by  not 
objecting  if  the  other  party  called  him.  We  think  it  was  not 
intended,  in  the  absence  of  any  specification  to  that  effect,  to 
prevent  other  acts  from  constituting  a  waiver  when  theneces- 
s  iry  result  thereof  would  take  the  case  out  of  the  spirit  of  the 
statute.  The  object  of  section  834  is  to  prevent  the  disclosure 
of  delicate  and  confidential  matters,  which  might  humiliate 
(he  patient  in  his  lifetime  and  disgrace  his  memory  when 
dead,  so  as  to  enable  him  to  consult  a  physician  in  safety, 
knowing  that  his  lips  would  be  sealed  by  the  law' until  he, 
himself,  removed  the  seal.  When,  however,  the  patient  forces 
the  physician  to  tell  all  he  knows  upon  the  subject,  and  thus 
publishes  to  the  world  all  that  he  might  have  kept  secret,  he 
no  longer  needs  the  protection  of  the  statute  and  withdraws 
himself  from  the  spirit  of  the  prohibition.  That  is  the  logical 
and  necessary  effect  of  such  an  act,  and  if  the  legislature  had 
intended  to  prevent  that  result  we  think  it  would  have  said 
so  in  specific  terras. 

The  subject  is  illustrated  by  a  case  decided  in  this  court 
])rior  to  the  amendment  of  1899,  in  which  it  appeared  that 
the  plaintiflE  had  sued  a  railroad  company  to  recover  damages 
for  personal  injuries,  and  upon  the  first  trial  of  the  action  she 
called  her  attending  physician,  who  testified  as  to  all  the  facts 
bearing  upon  her  physical  condition  learned  by  him  while 
treating  her,  but  upon  the  second  trial,  when  the  same  witness 
was  called  by  the  defendant  to  testify  to  the  same  facts,  his 
evidence  was  excluded.  This  court,  however,  held  that  the 
evidence  should  have  been  received,  and  the  judges,  with  one 
exception,  united  with  Chief  Judge  Ruger  in  saying:  "The 
patient  cannot  use  this  privilege  both  as  a  sword  and  a  shield, 
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to  waive  when  it  inures  to  her  advantage  and  wield  when 
it  does  not.  After  its  publication  no  further  injury  can  be 
inflicted  upon  the  rights  and  interests  which  the  statute  was 
intended  to  protect  and  there  is  no  further  reason  for  its 
enforcement.  The  nature  of  the  inforlnation  is  of  such  a 
character  that  when  it  is  once  divulged  in  legal  proceedings 
it  cannot  be  again  hidden  or  concealed.  It  is  then  open  to 
the  consideration  of  the  entire  pu])lic  and  the  privilege  of  fo^ 
bidding  its  repetition  is  not  conferred  by  statute.  The  con- 
sent having  been  once  given  and  acted  upon  cannot  be  recalled 
and  the  patient  can  never  be  restored  to  the  condition  which 
the  statute,  from  motives  of  public  policy,  has  sought  to  pro- 
tect." {MeKinney  v.  Grand  Street,  P.  P.  <&  F.  R,  R,  104 
K  Y.  352,  355.) 

In  another  case,  decided  in  1895,  it  was  held,  as  correctly 
stated  in  the  head  note,  that  "  when  a  party  who  has  been 
attended  by  two  physicians  in  their  professional  capacity  at  the 
same  examination  or  consultation,  both  holding  professional 
relations  to  him,  calls  one  of  them  as  a  w^itness  in  his  own 
behalf  in  an  action  in  which  the  party's  condition  as  it 
appeared  at  such  consultation  is  the  important  question,  to 
prove  what  took  place  or  what  the  witness  then  learned,  he 
thereby  waives  the  privilege  conferred  by  section  834  of  the 
Code  of  Civil  Procedure  and  loses  his  right  to  object  to  the 
testimony  of  the  other  physician  if  called  by  the  opposite 
party  to  testify  as  to  the  same  transaction."  Jndgc  O'Brien 
wrote  for  all  the  judges  as  follows :  "  In  this  case  it  was  the 
privilege  of  the  plaintiff  to  insist  that  both  physicians  should 
remain  silent  as  to  all  information  they  obtained  at  the  con- 
sultation, but  she  waived  this  privilege  when  she  called  Dr. 
Payne  as  a  witness  and  required  him  to  disclose  it.  The 
plaintiff  could  not  sever  her  privilege  and  waive  it  in  part 
and  retain  it  in  part.  If  she  waived  it  at  all  it  then  ceased  to 
exist,  not  partially  but  entirely.  The  testimony  of  Dr.  Payne 
having  been  given  in  her  behalf  every  reason  for  excluding 
that  of  his  associate  ceased.  The  whole  question  turns  upon 
the  legal  consequence  of  the  plaintiff's  act  in  calling  one  of 
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the  physicians  as  a  witness.  She  then  freely  uncovered  and 
made  pnblic  what  before  was  private  and  confidential.  It 
amounted  to  a  consent  on  lier  part  that  all  who  were  present 
at  the  interview  might  speak  freely  as  to  what  took  place. 
The  seal  of  confidence  was  removed  entirely,  not  merely 
broken  into  two  parts  and  one  part  removed  and  the  other 
retained."  {Morris  v.  iT.  7".,  O.  <&  W.  By.  Co,,  148  N.  Y. 
88,  92.) 

The  amendment  of  1899  mnst  be  read  in  the  light  of  the 
object  of  the  statute  which  was  to  prevent  the  disclosure  of 
a  patient's  secrets  against  his  will,  not  to  interpose  an  obstacle 
to  the  administration  of  justice  by  suppressing  facts  already 
made  public  by  the  patient  himself  in  a  legal  proceeding. 
The  legislature  did  not  intend  to  allow  a  party  to  cause  a 
record  to  be  made  and  filed  in  a  public  office  in  which  the 
testimony  of  his  physician,  taken  at  his  instance,  is  set  forth 
at  large,  stating  confidential  facts  material  in  a  controversy 
with  another  party,  and  then  to  prevent  that  evidence  from 
being  read  before  the  jury  by  advancing  as  his  only  objection 
tliat  it  would  divulge  private  matters.  The  language  of  the 
section  limiting  waivers  to  such  as  are  made  in  open  court  on 
the  trial  of  an  action  or  by  the  stipulation  of  the  attorneys 
for  the  respective  parties  should  be  so  construed  as  to  pro- 
mote, not  to  defeat  the  purpose  of  the  statute.  While  there 
is  no  doubt  that  the  examination  of  a  Avitness  under  a  com- 
missioii  cannot  be  regarded  for  all  purposes  as  part  of  the 
trial,  still  the  taking  of  testimony  to  be  used  as  evidence  by 
either  party  may  well  be  regarded  as  a  part  thereof  so  far  as 
it  affects  the  question  now  before  us.  The  application  for  a 
commission  is  made  in  open  court,  to  take  evidence  to  prove 
or  disprove  the  issue.  It  is  a  proceeding  authorized  by  law 
to  compel  a  witness  to  give  evidence  to  be  used  in  deciding 
the  case.  Although  preliminary  to  the  formal  trial  in  point 
of  time,  in  substance  it  may  be  held  so  much  a  part  of  the 
trial  as  to  comply  with  the  amendment  of  1899,  passed  for 
the  purpose,  already  pointed  out,  of  preventing  waivers  by 
contract  made  long  before  the  commencement  of  the  action. 
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{Schlotterer  v.  Brooklyn  cfe  iV^.  Y.  Ferry  Co,^  89  App.  Div. 
508,  510 ;  CoU  v.  Sweet,  187  N.  Y.  488.) 

Moreover,  when  tlie  plain tiflE  moved  for  a  commission  to 
examine  Dr.  Hanson,  her  attorneys  either  signed  a  notice  of 
motion  or  a  stipulation  for  that  purpose.  Interrogatories  were 
prepared  and  signed  by  her  attorneys,  calling  upon  the  witness 
to  disclose,  in  full,  information  which  he  had  acquired  while 
attending  her  in  a  professional  capacity.  Cross-interrogatories 
were  prepared  by  the  other  party  at  some  expense  and  annexed 
to  the  commission.  I  think  that  the  attorneys  for  the  respec- 
tive parties  thus  stipulated  a  waiver  of  section  834  as  per- 
mitted by  section  836,  for  they  signed  papers,  in  a  legal  pro- 
ceeding taken  in  the  action,  which  could  have  no  practical 
effect  nnless  they  operated  as  a  waiver.  Neither  the  form  nor 
the  contents  of  the  stipulation  is  prescribed  and  hence  what- 
ever shows  a  clear  intention  to  surrender  the  protection  of 
the  statute  is  sufficient.  Interrogatories  asking  the  doctor  to 
tell  what  his  examination  of  the  plaintiff  disclosed,  to  descrihe 
her  injuries  and  the  like,  show  an  unmistakable  intention  to 
make  public  all  the  information  that  he  had  acquired  in 
attending  her.  A  voluntary  disclosure  of  the  privileged  testi- 
mony is  conclusive  evidence  of  an  intention  to  waive  the  priv- 
ilege. The  questions  could  not  be  answered  without  making 
a  full  disclosure  and  hence  they  necessarily  show  that  to  have 
been  the  intention,  which  is  the  essence  of  a  waiver.  If  tlie 
plaintiff  could  thus,  through  what  may  fairly  be  held  to  be 
the  stipulation  of  her  attorneys,  force  the  doctor  to  give  evi- 
dence and  could  then  object  to  such  evidence  being  used  in 
the  only  way  authorized  by  law,  she  could  mock  the  conrt 
ftnd  bring  ridicule  upon  its  process  with  impunity.  The  courts 
should  not  permit  their  remedies  to  be  trifled  with,  nor  at  the 
election  of  one  party  and  to  the  injury  of  the  other,  turned 
into  a  vain  and  empty  ceremony.  The  necessary  eflfect  of 
signing  the  various  papers  for  the  commission,  including  the 
direct  and  cross-interrogatories  calling  specifically  for  the  pre- 
cise information  which  the  statute  keeps  secret  unless  waived, 
as  I  think,  constitutes  a  waiver  of  the  prohibition  by  thestipu- 
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lation  of  the  attorneys  for  the  respective  parties.  -Upon  this 
ground  I  base  my  vote  for  reversal. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

O'Brien,  Edward  T.  Bartlett,  Haight  and  Chase,  JJ., 
concur;  Cullen,  Ch.  J.,  and  Hiscock,  J.,  concur  on  the 
ground  first  stated  in  the  opinion. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  The  Long  Acre  Elec- 
tric Light  and  Power  Company,  Respondent,  for  a  Writ 
of  Mandamus  against  The  Consolidated  Telegraph  and 
Electrical  Subway  Company,  Appellant. 

1.  Corporations  —  Sale  op  Franchise  by  Receiver  to  an  Individ- 
ual.. The  sale  of  the  fmnchise  of  an  insolvent  electric  company  to  an 
indi vicinal,  made  at  public  auction  by  the  receiver,  vests  in  the  purchaser 
all  the  rights  conferred  by  the  original  franchise. 

2.  Voluntary  Assignment  op  Franchise  by  Corporation  to  an 
Individual  —  New  York  Electrical  Subway  Company.  The  validity 
of  ti  voluntary  assignment  by  an  electrical  company  of  its  franchise  to  an 
individual  acting  as  a  conduit  to  transmit  the  title  to  ancthcr  corponition 
aboi^t  to  be  formed  and  to  which  he  thereafter  assigned  it,  cannot  be  suc- 
cessfully questioned  by  the  New  York  Electrical  Subway  Company  upon 
an  application  for  space  in  the  subway  by  the  holder  of  the  franchise. 

3.  Mandamus  to  Compel  Granting  op  Space  in  Subway  —  Consent 
OF  Commissioner  of  Electricity  Need  Not  Precede  Application 
for  Space.  The  applicant  may  mandamus  the  Subway  Company  upon 
its  refusal  to  assign  space  and  it  is  not  necessary  that  the  consent  of  the 
commissioner  of  water,  gas  and  electricity  to  phice  its  conductors  in  the 
subway  should  precede  the  application  to  the  company. 

Matter  of  Long  Acre  El.  L.  &  Pmcer  Co.,  117  App.  Div.  80,  affirmed. 

(Argued  April  4,  1907;  decided  April  80,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 18,  1907,  which  affirmed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  defendant  to  assign  to  the  petitioner  space  in  its  subways 
for  electrical  conductors. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Alton  B.  Parker  and  Henry  J.  Hemmens  for  appellant. 
Tlio  attempted  grant  of  the  franchise  by  the  American  Elec- 
tric Manufacturing  Company  in  1888  to  an  individual  was 
illegal  and  invalid  and  no  title  passed  thereb}',  lience  the 
respondent,  which  claims  under  and  through  it,  is  not  an 
authorized  company  and  has  no  lawful  power  to  operate  elec- 
trical conductors  in  the  streets,  avenues  and  highways  of  the 
city  of  New  York.  {Matter  of  B.  E.  R,  E,  Co.,  125  N.  Y. 
434 ;  B.  S.  T,  Co.  v.  City  of  Brooklyn,  78  N.  Y.  524 ;  Fam- 
ham  V.  Benedict,  107  N.  Y.  159 ;  People  ex  rel.  Ileant  v. 
Ramapo,  51  App.  Div.  145 ;  A.  G.  L.  Co.  v.  Aspen,  37Pac. 
Rep.  728.)  The  respondent  is  not  a  lawfully  authorized  com- 
pany. It  has  no  special  or  secondary  franchise  and,  tliere- 
fore,  the  appellant  cannot  under  the  statutes  and  contracts 
accord  space  to  it  in  its  ducts.  The  franchise  of  the  Ameri- 
can Electric  Manufacturing  Company  could  not  pass  from 
that  company  to  an  individual  such  as  Townsend  by  the  pre- 
tended grant.  That  franchise  is  not  vested  in  the  respondent 
who  claims  through  Townsend,  but  is  still  vested,  if  it  ever 
vested  at  all,  in  the  American  Electric  Manufacturing  Com- 
pany. The  pretended  assignment  to  Townsend  was  against 
public  policy.  The  state,  the  source  from  which  the  franchise 
came,  never  vested  in  Townsend  or  in  Minturn  the  power  either 
to  receive  or  operate  said  franchise.  This  objection  applies  to 
each  of  the  attempts  to  transfer  the  franchise  to  an  individual. 
{Hays  V.  Ottawa,  etc.,  Gl  III.  422  ;  Tippecanoe  v.  L.,  etc,,  Co., 
50  Ind.  35  '^Aiiderson  v.  C.  S.  R.  Co.,  86  Ky.  44;  Coin.  v. 
Smith,  10  Allen,  448;  Richards  v.  J/.  R.  R.  Co.,  44  X.  H. 
127;  S.  C  Co.  V.  Bonham,  9  Watts  &  S.  27;  L,  etc..  It.  Co. 
v.  Eckford,  71  Tex.  274;  Acker  v.  A.,  etc.,  R.  Co.,  84  Va. 
648;  Gihbs  v.  Cm.  Gas  C'^^,  130  U.  S.  396;  MacGregor 
v.  I).,  etc.,  R.  Co.,  L.  R.  [18  Q.  B.]  618.)  The  appellant  has 
the  right  to  refuse  to  allot  space  in  its  subways  to  an  unau- 
thorized company.  It  can  object  to  respondent's  claims.  {B.E. 
I.  Co.  V.  C.  T.  i?  E.  S.  Co.,  60  IIuii,  446 ;  Zanesville  v  G.  L 
Co.,  47  Ohio  St.  1 ;  Allen  v.  Clausen,  114  Wis.  244;  N.  0. 
G.  L.  Co.  V.  L.  L.  i&  IT.  Co.,  11  Fed.  Rep.  277;  Ghee  v. 
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jV.  U.  Gas  Co.y  158  N.  Y.  510  ;  Lamming  v.  Galusha^  81 
Hun,  247 ;  Eaton  v.  Aspinwall,  19  N.  Y.  119 ;  (9.  E.  B. 
Co.  V.  Oakland^  45  Cal.  365.)  No  title  to  the  alleged  fran- 
chise passed  at  the  receiver's  sale.  (Code  Civ.  Pro.  §  1242.) 
Under  the  charter  of  Greater  New  York  and  the  rules  and 
regulations  of  the  department  of  water  supply,  gas  and  elec- 
tricity, made  pursuant  thereto,  the  respondent  should,  in  the 
first  instance,  have  applied  to  that  department  for  a  permit 
to  be  allowed  to  draw  its  cables  in  the  appellant's  ducts,  or 
for  the  construction  of  new  subways,  if  there  were  not  suf- 
cient  already  constructed  to  accommodate  its  conductors. 
(L.  1887,  ch.  716 ;  Matter  of  Subway  Co.  v.  Monroe^  85  App. 
Div.  542;  Matter  of  M.  <&  B.  B.  Co:,  47  Misc.  Rep.  209.) 

Charles  F.  Brown,  A,  J.  Dittenhoefer  and  David  Gerher 
for  respondent.  The  claim  that  before  the  relator  can  open 
the  streets  in  order  to  lay  its  wires  it  must  secure  a  permit 
from  the  commissioner  of  water  supply,  gas  and  electricity  is 
not  an  answer  to  this  application  to  have  t-pice  assigned. 
(  ir.  S.  E.  Co.  V.  C  T.  Co.,  110  App.  Div.  171 ;  People  ex 
rel.  N.  Y.  E.  L.  Co.  v.  Ellison,  115  App.  Div.  254;  Matter 
ofN.  Y.  C.  cfe  //.  B.  B.  B.  Co.,  77  N.  Y.  248.)  The  objec- 
tion that  a  franchise  involving  the  performance  of  public 
duties  is  not  assignable  without  the  consent  of  the  public 
authorities  can  be  taken  only  by  the  state  or  by  some  duly 
authorized  public  ofBcer.  It  cannot  in  this  proceeding  be 
invoked  by  the  appellant.  {Starin  v.  Edson,  112  N.  Y. 
206 ;  Bainey  v.  Laing,  58  Barb.  453 ;  Wat.  Bank  v. 
Matthews,  98  U.  S.  621 ;  Nat.  Bank  v.  Whit7iey,  103  U.  S. 
99 ;  Smith  v.  Cornelias,  41  W.  Va.  59  ;  Ayers  v.  S.  A.  B. 
Co.,  L.  R.  [3  P.  C]  548 ;  B.  G.  L.  Co.  v.  Claffy,  151  N.  Y. 
24 ;  Coininoivwealth  v.  Ins.  Co.,  5  Mass.  230 ;  People  v.  TT. 
Ins.  Co.,  15  Johns.  358  ;  Thomp.  on  Corp.  §§  6030,  6033 ; 
Cook  on  Corp.  §§  632,  637.)  The  assignment  made  by  the 
American  Electrical  Manufacturing  Company  to  Frederick 
E.  Townsend  and  the  subsequent  transfers  of  tlM3  franchise  by 
which  the  title  thereto  was  vested  in  the  relator  were  not 
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void.  Such  transfers  were  valid  between  the  parties  to  the 
respective  contracts  and  transferred  title  to  the  relator,  and 
the  only  legal  defect  that  can  possibly  be  claimed  to  exist  in 
theni  is  that  they  were  voidable  at  the  election  of  the  state  or 
the  city.  {Parker  v.  k  G.  <&  K  R,  R.  Co.,  165  N.  Y.  247; 
Minor  v.  E.  R.  R,  Co,,  171  N.  Y.  573  ;  Woodrvf  v.  K  R II 
Co.,  93  N.  Y.  600;  Abbott  v.  J,  R.  R.  Co.,  80  N.  Y.  27; 
Bissell  v.  M.  S.  dk  iT.  /.  R.  R.  Co.,  22  N.  Y.  258;  B.  G. 
Co.  V.  Claffy,  151  N.  Y.  24;  Palmer  v.  C  H.  Cemetery,  122 
N.  Y.  435*;  //.  &  G.  Mfg.  Co.  v.  IT.  dk  W.  M.  Co.,  127  N.  Y. 
252 ;  Sistare  v.  Best,  88  N.  Y.  527 ;  Kent  v.  Q.  M.  Co.,  78 
N.  Y.  159.) 

O'Brien,  J.  This  case  presents  a  controverey  between  two 
corporations,  which  assumes  the  form  of  an  application  for  a 
peremptory  writ  of  mandamus.  The  application  was  granted 
and  the  order  affirmed  on  appeal.  There  is  no  controversy 
about  the  facts,  but  there  is  in  regard  to  the  law  governing 
the  case.  The  corpomte  powers  and  duties  of  the  defendant 
may  bo  described  in  general  terms  without  specific  referencs 
to  the  contract  and  legislative  acts  conferring  upon  it,  as  it  is 
claimed,  the  powers  which  it  is  authorized  and  bound  to  exer- 
cise. It  has  authority,  and  it  is  its  duty,  to  construct  and 
maintain  conduits  for  carrying  wires  for  other  corporations 
authorized  to  operate  electrical  conductors  in  the  city  of  Xew 
York.  In  this  discussion  it  will  be  called  the  Subway  Com- 
pany. It  is  its  duty  to  lease  and  allot  space  to  any  corix)nUion 
"  having  power  to  operate  electrical  conductors  in  any  street, 
highway  or  public  place  in  the  city  of  New  Y'^ork  that  may 
apply  for  the  same,  including  any  company  or  corporation  hav- 
ing, or  which  sliall  acquire,  lawful  power  to  manufacture,  use  or 
supply  electricity."  The  statute  also  provides  that  mandamns 
may  issue  if  the  defendant  should  refuse  or  fail  to  perform 
the  duties  and  obligations  assumed  by  it.  (Laws  of  1S87, 
ch.  716,  section  7.) 

The  relator  applied  to  the  defendant  with  a  request  that  it 
assign  to  it  space  in  the  subway  for  its  electrical  conductors. 
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Tlie  request  was  refused  and  hence  the  appHcation  for  a  writ 
of  mandHinus  and  the  controversy  presented  hy  this  appeah 
The  refusal  was,  mainly,  on  the  ground  that  the  relator  w^as 
not  authorized  to  operate  electrical  conductors  in  the  city,  and 
the  origin  and  history  of  the  relator  and  the  franchise  in 
question  aro  very  important  in  considering  that  question.  In 
JVrarch,  1885,  a  corporation  was  created  to  operate  electrical 
conductors  in  the  city  of  New  York  which,  for  brevity,  will 
be  called  the  American  Company.  In  May,  1887,  the  munic- 
ipal authorities  of  the  city  granted  to  this  corporation  a 
franchise  to  locate  and  erect  poles  and  hang  wires  and  fixtures 
thereon  and  place,  construct  and  use  wires,  conduits  and  con- 
ductors for  electrical  purposes  in,  over  and  under  the  streets. 
In  1888  this  corporation,  having  accepted  the  franchise, 
assigned  it  to  another  corporation  which,  for  brevity,  will  be 
called  the  Illuminating  Company.  The  assignment  was  not 
made  directly  to  that  company,  but  to  one  Frederick  E. 
Townsend,  on  April  18th,  1888.  On  the  29th  of  December, 
1888,  Townsend  and  two  other  persons  filed  a  certificate  by 
which  the  Illuminating  Company  was  created ;  Townsend, 
obviously,  being  a  mere  conduit  for  transmission  of  the  tide  of 
the  American  Company  to  the  Illuminating  Company,  assigned 
the  franchises  to  the  new  corporation.  The  defendant's  con- 
tention is  that  this  transaction  constitutes  a  defective  link  iii 
the  relator's  chain  of  title  to  the  original  franchise. 

In  1889,  the  Illuminating  Company  commenced  operations 
under  the  franchise  so  acquired  by  erecting  poles  and  wires, 
and  supplied  to  the  public  electric  lights  to  the  extent  to 
which  its  facilities  were  equal,  and  continued  to  do  so  for 
more  than  a  year  and  until  its  poles  and  wires  were  cut  down 
and  removed  by  the  municipal  authorities,  in  conjunction 
with  a  legislative  board,  possessing  the  power  to  cause  all 
overhead  wires  to  be  removed  and  placed  underground.  It 
seems  that  at  that  time  there  were  no  subways  for  the  recep- 
tion of  electrical  conductors  in  that  part  of  the  city  and  the 
Illuminating  Company  became  incapacitated  from  fully  pro- 
viding  for  its  customers ;  but  for  a  considerable  time  after  its 
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poles  were  removed  it  continued  to  furnish  lights  in  the 
building  where  its  station  was  located  and  to  other  cnstomera 
in  the  same  block.  The  destruction  of  its  property  resulted 
in  financial  embarrassment,  and  in  or  about  October,  1897,  a 
judgment  creditor  instituted  sequestration  proceedings  against 
the  corporation  and  a  receiver  was  appointed.  After  judg- 
ment, in  November,  1897,  the  court  directed  the  receiver  to 
sell  the  franchise  at  public  auction  to  the  highest  bidder,  and 
the  receiver  thereupon  sold  it  to  one  Minturn,  which  sale  was 
duly  confirmed  by  the  court.  In  March,  1906,  Minturn 
assigned  it  to  the  relator.  The  relator  was  incorporated  in 
April,  1903,  and  was  authorized  to  "  manufacture,  generate, 
transmit,  furnish,  supply  and  distribute  electricity  for  light, 
heat,  power  or  other  purposes,  and  to  light  by  electricity 
streets,  avenues,  parks,  public  and  private  buildings,"  etc.,  in 
the  city  of  New  York. 

The  defendant's  principal  contention  is  that  the  franchise 
granted  by  the  municipal  authorities  to  the  original  American 
Company  has  not  passed  to  the  relator,  and  that  although  it 
possesses  certain  powers  under  its  certificate,  it  has  no  power 
to  compel  the  defendant  to  allot  to  it  space  in  the  sub- 
way ;  not  being  a  corporation  authorized  to  operate  electrical 
conductors. 

It  seems  to  me  to  be  very  clear  that  the  transfer  to  Minturn 
under  his  purchase  at  the  receiverjs  sale  vested  him  with  all 
the  rights  conferred  by  the  original  franchise.  It  cannot  be 
disputed  that  a  franchise  to  operate  electrical  conductors  in 
the  streets  is  property,  taxable,  alienable,  subject  to  levy  and 
sale  under  execution  and  to  condemnation  under  the  exercise 
of  the  power  of  eminent  domain.  {People  v.  O'Brieny  111 
N.  Y.  1.)  So  the  defendant's  objection  must,  ^ve  think,  be 
confined  to  the  transfer  to  Townsend,  which  was  voluntary, 
though  obviously  made  to  transmit  the  rights  acquired  by  the 
original  company  to  another  corporation  about  to  be  formed 
and  which  was,  in  fact,  formed.  The  question,  so  far  as 
concerns  that  transfer,  is  whether  the  original  American  Com- 
pany had  the  power,  by  a  written  assignment,  to  vest  in  him  the 
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property  riglit  to  use  the  streets  theretofore  acqniiied  from 
the  municipality.  But  if  it  should  be  assumed  that  the  right 
to  this  secondary  franchise  could  not  be  transferred  to  an 
individual  the  defendant  would  still  have  to  meet  and  over, 
come  the  objection  that  such  a  question  could  only  be  raised 
by  the  state  or  by  the  municipality.  If  the  company  has 
been  guilty  of  an  act  ultra  vires  the  state  might  perhaps  pro- 
ceed against  it  for  a  forfeiture  of  its  franchise,  or  the  city 
might,  if  the  question  was  properly  presented,  avail  itself 
•  of  it ;  but  it  is  not  open  to  the  defendant  to  raise  the  question 
in  this  proceeding.  It  can  be  of  no  concern  to  the  defendant 
whetlier  the  relator,  deriving  its  title  as  stated,  or  the  original 
company  applied  for  space  in  the  subway.  {Sta7nn  v.  Eclson^ 
112  N.  Y.  206;  National  Bank  v.  Matthews,  98  U.  S.  621 ; 
National  Bank  v.  Whitney,  103  U.  S.  99  ;  Ayera  v.  South  Jus, 
Baiikin^  Co.,  L.  K.  [3  P.  C]  548 ;  Bath  Gas  Light  Co.  v. 
Claffy,  151  N.  Y.  24 ;  Comvionwealth  v.  V.  F.  i&  M.  Ins.  Co., 
5  Mass.  230.)  In  Thompson  on  Corporations  (Sec.  6030)  the 
principle  is  stated  as  follows  :  ''  "Where  a  contmct  of  a  corpora- 
tion has  been  executed  by  the  parties  to  it  it  is  not  competent 
for  a  mere  stranger  to  the  contract  to  assail  it  and  deprive  the 
corporation  of  the  advantage  from  it  upon  the  ground  that  it 
was  interdicted  by  tlie  charter;  and  in  general  it  may  be  said 
that  one  whose  rights  are  not  injuriously  affected  by  reason 
of  the  fact  that  a  corporation  is  acting  in  excess  of  its  powers 
or  beyond  the  warrant  of  law  has  no  standing  in  court  to  com- 
plain of  the  same.  These  considerations  bring  us  to  the  some- 
what new  and  growing  doctrine  that  whether  a  corporation 
has  acted  in  excess  of  its  granted  powers  or  in  the  face  of  an 
expressed  or  implied  statutory  prohibition  is  one  which  can- 
not be  raised  in  litigation  between  it  and  a  private  party,  or 
between  private  parties,  but  can  only  be  raised  by  tlie  state 
in  a  direct  jDroceeding  either  to  forfeit  the  franchise  of  the  cor- 
poration or  to  subject  it  to  punishment  for  doing  the  unlawful 
act."  (Id.  sec.  6033.)  In  this  view  of  the  case  it  is  not 
necessary  to  go  into  any  extensive  examination  of  the  legal 
question,  so  ably  discussed  by  counsel,  claiming  that  the  cor- 
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poration  to  which  the  secondary  franchise  was  granted  waa 
powerless  to  transfer  its  rights  to  an  individual. 

Considering  the  condition  of  the  law  in  this  state  to-day, 
concerning  the  power  of  a  corporation  to  transfer  secondary 
franchises  to  an  individual,  I  think  it  would  not  be  wise  to 
hold  that  such  a  transfer  is  void.  The  power  to  mortgage  its 
franchise  would  seem  necessarily  to  include  the  power  to  sell 
and  dispose  of  it.  The  American  Company,  which  procured 
the  franchise,  was  incorporated  under  the  General  Manufac- 
turing Act  of  1848,  which  gave  to  corporations  organized 
under  it  power  to  hold,  purchase  and  convey  real  and  personal 
property.  The  franchise  being  property  it  could  be  transferred 
through  the  execution  of  a  mortgage;  and  I  am  unable  to 
discover  any  reason  Avhy  an  individual  could  not  purchase 
any  personal  property  covered  by  the  mortgage.  Chapter 
638,  Laws  of  1893,  confei-s  power  on  corporations,  other  than 
railroad  corporations,  to  sell  and  convey  their  franchises  to 
other  corporations.  While  this  statute  does  not  apply  to  the 
assignment  in  question  it  indicates  the  public  policy  of  the 
state.  There  can  be  no  doubt  that  in  some  of  the  text  books, 
as  well  as  in  some  of  the  adjudged  cases,  expressions  may  be 
found  which  would  seem  to  support  the  broad  doctrine  tliat 
such  a  transfer  by  a  corporation  to  an  individual  is  absolutely 
void  and  of  no  more  force  than  if  it  had  never  been  made. 
But  whatever  may  have  been  the  law  originally  on  this  ques- 
tion, such  a  doctrine  has  long  been  practically'  ignored  in  this 
state.  The  text  books  also  recognize  the  fact  that  the  drift 
of  authority  has  been  in  the  direction  of  sanctioning  transfers 
such  as  was  made  to  Townsend  in  this  case.  Many  of  the 
cases  where  the  courts  have  recognized  and  sanctioned  such 
transfers  do  not  appear  to  have  been  based  on  any  special  stat- 
ute authorizing  it.  As  was  said  by  Judge  Rcoer  in  Woodnif 
V.  Frie  Ry,  Co.  (93  N",  T.  C09) :  "  The  transfer  to  an  indi- 
vidual may  not  be  expressly  authorized  by  statute,  but  neither 
is  it  expressly  prohibited,  and  the  validity  of  such  a  transfer, 
granting  the  power  to  make  it,  is  recognized  by  chapter  582 
of  the  Laws  of  18G4,    We  have  carefully  examined  the  several 
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cases  cited  by  the  learned  counsel  for  tlie  respondent,  in  sup- 
port of  tlie  claim  that  the  lease  to  tlie  plaintiff  was  contrary 
to  public  policy  and,  tlierefore,  void,  and  do  not  think  them 
applicable  to  the  condition  of  the  law  as  it  exists  in  this  State." 
Judge  Andrews,  in  Bath  Gas  Light  Co,  v.  Claffy  (161  N.  Y. 
24),  says :  "  We  think  the  demands  of  public  policy  are  fully 
satisfied  by  holding  that,  as  to  the  public,  the  lease  was  void ; 
but  that,  as  between  the  parties,  so  long  as  the  occupation 
under  the  lease  continued,  the  lessee  was  bound  to  pay  the 
rent  and  that  its  recovery  may  be  enforced  by  action  on  tlie 
covenant."  In  that  case  the  validity  of  a  lease  by  one  lighting 
company  to  another  was  under  consideration. 

We  think  that  the  assignment  made  by  the  American  Com- 
pany to  Townsend,  and  the  subsequent  transfer  of  the  fran- 
chise by  him  to  another  corporation,  did  not  constitute  a 
defense  to  the  relator's  application  for  the  writ  or  its  right  to 
exercise  the  franchise.  The  most  that  can  be  claimed  for  the 
transaction  is  that  it  was  voidable  at  the  election  of  the  state  or 
citj'.  (  Woodruff  v.  Erie  Ry.  Co,j  supra  ;  Parker  v.  Elmira 
a  <&  J7.  R.  R,  Co,,  1G5  N.  T.  274;  3Ii7wr  v.  Eri^  R.  R, 
Co.,  171  N.  Y.  573;  Peojyle  v.  O^Brien,  supra;  Bath  Gas 
Z.  Co.  V.  Claffy,  supra  /  Palmer  v.  Cypress  Hill  Cemetery, 
122  N.  Y.  435;  Jlolmes  <&  G.  Iffy.  Co,  v.  ILi&  W,  Metal 
Co,,  127  K  Y.  252.) 

The  contention  is  also  made  in  behalf  of  the  defendant  that 
the  relator  should,  in  the  first  instance,  have  applied  to  the 
municipal  department  having  control  of  the  supply  of  water, 
gas  and  electricity  for  permission  to  place  its  conductors  in 
the  subway,  and  hence  that  the  application  for  the  writ  was 
premature.  It  is,  no  doubt,  true  that  the  relator  must  procure 
such  a  permit  at  some  time ;  otherwise  the  subway  cannot  be 
uncovered  to  receive  the  cables,  or  the  street  interfered  with. 
It  is  not  necessary,  however,  that  the  application  for  such  a 
permit  must  precede  the  application  to  the  defendant  to  assign 
space.  Under  the  rules  governing  the  municipal  department 
having  charge  of  the  water  supply,  gas  and  electricity  it  is 
provided  that  "  when  applications  have  been  made  and  space 
24 
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aligned  for  conduits  iindor  ground  the  written  consent  of  the 
commissioner  must  be  obtained  before  any  conductors  are 
placed  in  the  space  so  assigned."  It  would  be  useless  for  the 
relator  to  make  an  application  for  a  permit  to  open  the  sub- 
way and  interfere  with  the  street  until  it  was  first  determined 
whether  it  could  use  the  subway  for  its  conductors.  Indeed, 
the  commissioner,  on  refusal,  could  not  be  compelled  to 
uncover  the  subway  or  interfere  with  the  street  until  the  right 
involved  in  this  application  was  first  determined.  {Peopk 
ex  rel.  N,  T.  Electric  Lines  Co.  v.  Squire^  107  N.  Y.  593.) 

There  are  some  minor  questions  in  the  case  which  have 
been  discussed  by  counsel,  but  they  seem  to  have  been  cor- 
rectly disposed  of  in  the  courts  below  and  it  is  not  needful  to 
refer  to  them  here.  The  legal  obstacles  urged  against  the 
relator  have  been  examined  and  we  think  they  are  not  tenable, 
or  suflBcient  to  defeat  the  relator's  application. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Edward  T.  Bartlett,  Haight,  Hiscock  and  Cuase,  JJ. 
concur;  Cullen,  Ch.  J.,  and  Vann,  J.,  not  voting. 

Order  affirmed. 


In  the  Matter  of  Jacob  Melenbacker,  Appellant,  v.  Village 
OF  Salamanca  et  al.,  Respondents. 

Stkeets  —  Change  in  Grade  to  Abolish  Railroad  Crossing  — 
Owner  of  Premises  Injured  Thereby  Must  File  Notice  of  Cl.um  for 
Damages  with  Board  of  Railroad  Commissioners  Within  Six  Months 
After  Completion  of  Work.  Wbere  the  grade  of  a  village  street  has 
been  changed  pursuant  to  an  order  of  the  board  of  railroad  commissioners 
for  the  purpose  of  abolishing  a  grade  crossing,  under  the  provisions  of  the 
Railroad  Law  (L.  1890,  ch.  565,  i^  62,  asamd.),  an  abutting  properly  owner, 
■whose  premises  have  been  injured  by  such  change  of  grade,  cannot  recover 
damages  therefor  where  he  has  failed  to  file  a  notice  of  claim  for  such 
damages  with  the  board  of  railroad  commissioners,  within"  six  months 
after  the  completion  of  the  work,  in  compliance  with  section  65  of  the 
Railroad  Law  (L.  1890,  ch.  565,  §  65,  as  amd.  by  L.  1900,  ch.  517),  not- 
withstanding a  notice  of  such  claim  was  filed  with  the  clerk  of  the  village, 
within  sixty  days  after  the  completion  of  the  work,  in  conformity  with 
the  statute  (L.  1883,  ch.  113.  as  amd.  by  L.  1884,  ch.  281,  and  L.  1894, 
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ch.  172),  providing  when  damages  caused  by  a  change  in  tlie  grade  of  a 
street  in  an  incorporated  village  shall  be  paid  by  the  municipality,  since 
the  latter  statute  must  be  read  in  connection  with  the  sections  of  the 
Kailroad  Law  by  which  the  change  of  grade  in  question  was  expressly 
aulhoiized  and  under  which  the  damages  must  be  paid  by  the  railroad 
company,  the  municipality  and  the  state  in  certain  proportions  after  an 
adjustment,  by  the  board  of  railroad  commissioners,  of  all  the  claims 
paid  or  presented  within  six  months  after  the  completion  of  the  work. 
MiUicr  of  MeUnbiicker  v.  Vil.  of  Salamanca,  116  App.  Div.  691,  affirmed. 

(Argued  April  2,  1907;  decided  April  30,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  7,  1907,  which  affirmed  an  order  of  Special  Term 
denying  tlie  appHcation  of  the  petitioner  for  the  appointment 
of  commissioners  to  appraise  the  damages  alleged  to  have  been 
sustained  by  him  by  reason  of  a  change  of  grade  in  the  street 
in  front  of  his  premises  and  dismissing  the  proceeding. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  P,  Kevins  for  appellant.  The  petition  alleges  all 
jurisdictional  facts,  and  there  being  no  controverted  questions 
of  fact,  an  order  appointing  commissioners  should  have  been 
granted.  {Radcliff  v.  M<tyor  of  Brooklyn^  4  N.  Y.  195 ; 
Story  V.  N.  Y,  EL  R.  li.  Co.,  90  N.  Y.  122 ;  Matter  of 
Stack  V.  Port  Chenter,  50  Ilun,  385 ;  Matter  of  Greer,  39 
App.  Div.  222 ;  Matter  of  McCall  v.  Saratoga,  26  N.  Y. 
S.  II.  699 ;  Matter  of  Forge  v.  Vil  of  Salamanca,  176  N.  Y. 
321.)  Section  65  of  the  Railroad  Law  does  not  contemplate 
the  service  of  notice  therein  provided  by  the  abutting  prop- 
erty owner  who  asserts  that  he  has  been  damaged.  [Matter 
of  Torge  v.   Vil  of  Salamanca,  176  N.  Y.  324.) 

Tliomas  L.  Newton  for  Village  of  Salamanca,  respondent. 
In  order  for  the  petitioner  to  recover  damages  for  the  change 
of  grade  in  question  ho  must  show  that  the  right  was  given 
by  some  express  statute.  {Smith  v.  B,  cfe  A.  It.  R.  Co.,  181 
N.  Y.  132 ;  Conklin  v.  N.  V.,  O.  dk  IF.  Ry.  Co.,  102  X.  Y. 
107.)  The  petitioner  has  not  shown  facts  sufficient  to  give 
the  court  jurisdiction  to  appoint  commissioners  to  assess  any 
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damages  to  his  property  by  reason  of  the  change  of  grade  in 
question.  {ComesJcy  v.  Vil,  of  Suffern^  179  N.  Y.  393; 
Matter  of  Village  of  Wa'Derly^  35  App.  Div.  41 ;  Smith  v. 
B.  i&  A.  R,  li.  Co,,  ISl  N.  Y.  132 ;  Matter  of  Torge  v.  VIL 
of  Salamanca,  176  K  Y.  324;  ViL  of  Bolivar  v.  P.,  S.  cfe 
N.  li,  li,  Co,,  88  App.  Div.  387.)  Section  65  of  the  Rail- 
road  Law,  as  amended  by  chapter  517,  Laws  of  1900,  taking 
effect  April  19,  1900,  applies  to  this  proceeding  and  invades 
no  constitutional  right  of  the  petitioner.  {People  v.  N.  T. 
C  i&  IL  li.  Ji.  li.  Co:,  158  K  Y.  410  ;  Matter  of  Ludlow 
Street,  172  JST.  Y.  542 ;  Lazarus  v.  IL  K  li,  li.  Co,,  145 
N.  Y.  581;  Sauer  v.  City  of  JV^ew  York,  180  :N".  Y.  27; 
Brewster  v,  Rogers  Co.,  169  N.  Y.  73 ;  W.  Ji.  Co.  v.  Defence 
167  U.  S.  88.) 

J^.  A.  Bobbins  for  Erie  Railroad  Company,  respondent. 
The  remedy  of  the  petitioner  is  wholly  statutory,  and  he  has 
no  right  at  common  law  to  recover  damages  on  account  of  the 
change  of  the  grade  in  question,  (liadcliff  v.  Mayor,  etc., 
4  N.  Y.  195 ;  Smith  v.  B.  d&  A,  E,  R.  Co.,  181  N.  Y.  132; 
Gozler  v.  City  of  Georgetown,  19  U.  S.  593 ;  W.  Ry.  Co.  v. 
Defiance,  167  U.  S.  88 ;  Conhlin  v.  N.  Y,,  0,  c6  W.  R.  Co., 
102  X.  Y.  107.)  The  petitioner  cannot  maintain  this  pro- 
ceeding for  the  reason  that  he  did  not  comply  with  the  provi- 
sions of  section  65  of  the  Ilaih'oad  Law  by  filing  a  notice  of 
his  claim  with  the  state  board  of  railroad  commissioners  within 
six  months  after  the  change  of  grade  was  completed.  (L. 
1900,  cli.  517,  §  65 ;  Smith  v.  B.  <&  A.  R.  R.  Co.,  181  X.  Y. 
132.)  Section  65,  as  amended  by  chapter  517  of  the  Laws  of 
1900,  taking  effect  April  19,  1900,  applies  to  this  proceeding. 
{People  V.  N,  Y.  C.  <&  IL  R,  R,  R.  Co,,  158  N.  Y.  410 ;  MaU 
ter  of  Ludloic  Street,  172  N.  Y.  542 ;  Lazarus  v.  M.  R  B. 
R,  Co.,  145  K.  Y.  581.) 

Chase,  J.  Prior  to  1900  the  tracks  of  the  Erie  Railroad 
Company  crossed  Main  street,  in  the  village  of  Salamanca,  at 
grade.     In  that  year  the  president  and  trustees  of  said  village 


1907.]   Matier  of  Melenbacker  v.  Vil.  of  Salamanca.  373 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Chase,  J. 


made  applicatiou,  by  petition  in  writing,  to  the  board  of  rail- 
road commissioners  of  the  state  of  New  York,  pursuant  to 
the  provisions  of  section  62  of  the  Railroad  Law  (Laws  of 
1890,  chapter  565,  with  subsequent  amendments),  to  have  tlie 
crossing  changed  from  grade,  so  that  the  street  would  be 
carried  under  said  railroad  tracks. 

On  April  11th,  1901,  the  board  of  railroad  commissioners 
ordered  that  the  crossing  be  changed  from  grade,  and  that  the 
street  be  carried  underneath  said  railroad  tracks  substantially 
as  shown  by  a  plan  on  tile  in  its  office.  The  plans  of  the 
board  of  railroad  commissioners  were  approved  by  the  village, 
and  said  village  also  authorised  and  approved  a  resultant  change 
of  grade  of  said  street. 

The  change  in  the  grade  of  said  street  was  made  by  the 
railroad  company  in  accordance  with  said  plan  under  an  agree- 
ment with  contractors  made  with  the  approval  and  consent 
of  said  board  of  railroad  commissioners  and  said  village.  The 
work  was  fully  cotnpletcd*  prior  to  the  6th  day  of  November, 
1902,  and  on  that  day,  and  within  sixty  days  after  said  work 
was  completed,  the  petitioner  filed  with  the  clerk  of  said  vil- 
lage a  verified  claim  for  his  alleged  damages  arising  from  said 
change  of  grade.  The  petitioner  is  the  owner  of  certain  real 
property  on  the  east  side  of  said  Main  street.  Only  the  west- 
erly half  of  said  street  was  lowered.  That  part  of  the  street 
between  the  petitioner's  property  and  the  center  of  said  street 
was  not  changed.  No  notice  or  claim  for  damages  to  the 
petitioner's  property  on  account  of  the  change  of  said  cross- 
ing and  by  reason  of  the  change  of  grade  in  said  street  as 
alleged  in  the  petition  was  ever  filed  with  the  board  of  rail- 
road commissioners  by  the  petitioner  or  other  person  of 
corporation. 

Nearly  four  years  after  said  work  was  completed,  the  peti- 
tioner commenced  this  proceeding  ii)V  the  appointment  of 
commissioners  to  determine  the  amount  of  compensation  to 
which  he  is  entitled  by  reason  of  such  change  of  grade.  There 
is  no  dispute  in  regard  to  the  facts. 

It  is  settled  law  in  this  state  that  the  owner  of  property 
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abutting  on  a  liigliway  whicli  is  graded  or  changed  by  the 
pubhc  autliorities  lias  no  right  of  action  against  tlie  town  or 
municipality  unless  such  right  is  given  by  some  express  stat- 
ute. At  common  law  there  is  no  such  liability.  {Smith  v. 
Boston  i&  Allamj  E,  R,  Co.,  181  K.  Y.  132 ;  Matter  of 
Torge  v.  Village  of  Salamanca ,  176  N.  Y.  324.) 

By  chapter  113  of  the  Laws  of  1883  provision  was  made  for 
determining  the  amount  of  damages  sustained  by  the  owner  of 
real  proj^erty  in  any  incorporated  village  by  tlie  change  of  the 
grade  of  a  street  tlierein,  and  it  also  provided  that  the  dam- 
ages so  ascertained  and  determined  shall  be  a  charge  upon 
the  village,  town  or  other  municipality  chargeable  with  the 
maintenance  of  the  street  so  altered  or  changed. 

Tliis  statute  was  amended  in  188.4  (Chap.  281)  and  in 
1894  (Cliap.  172)  and  as  so  amended  reads  in  part  as  follows  : 
"  Section  1.  Whenever  the  grade  of  any  street,  highway  or 
bridge  in  any  incorporated  village  in  this  state  siiall  be 
chan«:ed  or  altered  so  as  to  interfere  in  anv  manner  with  any 
building  or  buildings  situate  thereon,  or  adjacent  thereto,  or 
the  use  thereof,  or  shall  injure  or  damage  the  real  property 
adjoining  such  highway  so  changed  or  altered,  the  owner  or 
owners  of  such  building  or  real  estate  may  apply  to  the 
Supreme  Court  in  the  judicial  district  in  which  such  property 
is  situated  for  the  ai)pointment  of  three  commissioners  to 
ascertain  and  determine  the  amount  of  damage  sustained 
thereby ;  due  notice  of  such  application  shall  be  given  to  the 
person  or  i)ersons  having  competent  authority  to  make  such 
change  or  alteration."     (L.  1883,  ch.  118.) 

"  Section  3.  All  damages  ascertained  and  determined  under 
the  provisions  of  this  act,  together  with  the  costs  of  such 
proceedings,  shall  be  a  charge,  when  allowable,  upon  the 
village,  town  or  other  municipality  chargeable  with  the 
maintenance  of  the  street,  highway  or  bridge  so  altered 
or  changed ;     *     *     *."     (L.  1894,  ch.  172.) 

By  the  Village  Law  (Laws  of  1897,  chapter  414,  section  342, 
sub,  4)  "  chapter  113  of  the  Laws  of  1883,  and  the  acts  amenda- 
tory thereof,  so  far  as  they  relate  to  the  change  of  grade  of 
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streets  or  bridges  by  village  authorities "  was  repealed,  but 
said  act,  as  amended,  is  still  extant  to  authorize  a  proceeding 
as  provided  by  said  act  and  its  amendments  except  as  to  the 
change  of  grade  of  streets  or  bridges  by  village  authorities. 
{Matter  of  Torge  v.  Village  of  Salamanca^  sujpra^  Section 
159  of  said  Village  Law  is  not  applicable  to  this  case.  {MaUer 
of  Torge  v.  Village  of  Salamanca^  supra.) 

Sections  60  to  69,  inclusive,  of  said  Kailroad  Law  (L.  1890, 
eh.  565),  provide  a  complete  system  for  establishing,  altering 
and  changing  the  crossing  of  streets  and  highways  by  steam 
surface  railroads. 

Section  62  of  said  act  provides,  among  other  things,  that 
the  trustees  of  any  village  within  which  a  street  is  crossed  by 
a  steam  surface  railroad  at  grade  may  bring  their  petition  in 
writing  to  the  board  of  railroad  commissioners  to  change 
such  crossing  from  grade  and  praying  that  the  same  may  be 
ordered. 

The  railroad  commissioners,  upon  notice,  as  in  the  section 
provided,  to  the  petitioner,  the  railroad  company,  the  munici- 
pality in  which  such  crossing  is  situated,  and  the  owners  of 
the  lands  adjoining  such  crossing  and  adjoining  that  part  of 
the  highway  to  be  changed  in  grade  or  location,  are  required 
to  appoint  a  time  and  place  for  hearing  the  petition  and  to 
determine  what  alterations  or  changes,  if  any,  shall  be  made. 
Provision  is  made  for  an  appeal  from  the  determinatioh  of 
said  commissioners  to  the  Appellate  Division  of  the  Supreme 
Court  and  to  this  court.     Section  63  of  said  act  provides  : 

"  The  municipal  corporation  in  which  the  highway  crossing 
is  located,  may,  with  the  approval  of  the  railroad  company, 
acquire  by  purchase  any  lands,  rights  or  easements  necessary 
or  required  for  the  purpose  of  carrying  out  the  provisions 
of  section  sixty,  sixty-one  and  sixty-two  of  this  act,  but  if 
unable  to  do  so,  shall  acquire  such  lands,  rights  or  easements 
by  condemnation  either  under  the  condemnation  law,  or 
under  the  provisions  of  the  charter  of  such  municipal  corpo- 
ration. The  railroad  company  shall  have  notice  of  any  such 
proceedings  and  the  right  to  be  heard  therein," 
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Section  65  of  said  act  provides  that  "  Wbeuever  a  change  h 
made  as  to  an  existing  crossing  in  accordance  with  the  provi- 
sions  of  section  sixty-two  of  this  act,  fifty  per  centum  of  the 
expense  thereof  shall  be  borne  by  the  railroad  corporation, 
twenty-five  per  centum  by  the  municipal  corporation,  and 
twenty-five  percentum  by  the  state." 

It  is  further  provided  by  said  section  that  "  In  carrying  out 
the  provisions  of  sections  *  *  *  sixty-two  of  this  act 
the  work  shall  be  done  by  the  railroad  corporation  or  corpora- 
tions aflPected  thereby,  subject  to  the  supervision  of  and 
approval  of  the  board  of  railroad  commissioners,  *  *  * 
and  the  expense  of  construction  shall  be  paid  .primarily  by 
the  railroad  company,  and  the  expense  of  acquiring  additional 
lands,  rights  or  easements,  shall  be  paid  primarily  by  the 
municipal  corporation  wherein  such  highway  crossings  are 
located." 

It  is  further  provided  by  said  section  that  "  Upon  the  com- 
pletion of  the  work  and  its  approval  by  the  board  of  railroad 
conunissioners  an  accounting  shall  be  had  between  the  railroad 
corporation  and  the  municipal  corporation,  of  the  amoinits 
expended  by  each  with  interest,  and  if  it  shall  appear  that 
the  railroad  corporation  or  the  municipal  corporation  have 
expended  more  than  their  proportion  of  the  expense  of  the 
crossing  as  herein  provided,  a  settlement  shall  be  forthwith 
made  in  accordance  with  the  provisions  of  this  section.  All 
items  of  expenditure  shall  be  verified  under  oath.     *     *     *  " 

Provision  is  made  for  the  appointment  of  a  referee  to  take 
testimony  as  to  the  amount  expended  in  case  of  a  dispute 
relating  thereto. 

It  is  also  therein  provided  :  "  Xo  claim  for  damages  to  prop- 
erty on  account  of  the  change  or  abolishment  of  any  crossing 
under  the  provisions  of  this  act  shall  be  allowed  unless  notice 
of  such  claim  is  filed  with  the  board  of  railroad  commissionei*s 
within  six  months  after  completion  of  the  work  necessary  for 
such  change  or  abolishment."     (L.  1900,  ch.  517.) 

The  change  in  the  grade  of  said  street  was  made  necessary 
by  the  abolishment  of  the  railroad  grade  crossing  and   the 
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authority  for  making  the  change  of  grade  as  stated  is  wholly 
found  iu  the  special  statutory  provisions  quoted.  Ample 
provision  is  made  in  said  statutes  for  the  protection  of  the 
property  rights  of  abutting  landowners.  If  the  lands,  rights 
or  easements  necessary  or  required  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  act  are  not  acquired  by  the 
municipality  by  purchase  or  by  condemnation  under  the  Con- 
demnation Law  or  the  provisions  of  the  charter  of  the  munici- 
pal corporation,  the  claim  for  damages  must  be  filed  with  the 
board  of  railroad  commissioners  within  six  months  after  the 
completion  of  the  work.  The  necessity  for  a  statute  limiting 
the  time  within  which  a  claim  can  be  made  for  such  damages 
arises  from  the  fact  that  after  the  completion  of  the  work  an 
accounting  is  had  between  the  municipality  and  the  railroad 
company,  to  be  approved  by  the  board  of  railroad  commis- 
sioners, and  a  settlement  is  then  had  between  said  municipality 
and  the  i-ailroad  corporation  and  the  state,  based  upon  said 
accounting.  Without  some  special  statutory  provision  limit- 
ing the  time  within  which  a  claim  for  damages  can  be  asserted, 
the  accounting  and  settlement  might  be  had  without  knowledge 
of  alleged  claims. 

As  the  claim  for  damages  arising  by  a  change  of  grade  of  a 
street  or  highway  is  given  by  statute  where  it  did  not  exist  at 
common  law  the  statutory  remedy  is  exclusive,  and  must  be 
followed  by  those  seeking  relief.  {Smith  v.  Boston  cfe  Albany 
H,  li.  Co.^  supra.) 

The  authority  granted  by  the  act  of  1883  to  maintain  a 
proceedhig  in  the  name  of  an  owner  for  the  purpose  of  deter- 
mining the  damages  arising  from  a  change  of  grade  must  be 
read  .in  connection  with  the  sections  of  the  Kailroad  Law  by 
which  the  change  of  grade  of  the  street  in  front  of  the  peti- 
tioner's property  was  expressly  authorized.  There  is  no  diffi- 
culty, as  said  in  the  Tor^e  case,  in  the  liarmonious  and 
concurrent  working  of  both  statutes. 

In  the  Torffe  Ciise  notice  was  tiled  with  the  board  of  railroad 
commissioners  as  provided  by  section  65  of  the  Ilailroad  Act. 
In  this  case  no  such  notice  has  ever  been  filed.     The  failure 
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of  the  petitioner  to  file  a  notice  as  provided  in  said  section 
prevents  him  from  maintaining  this  proceeding. 

Tlie  order  appealed  from  should  be  affirmed,  with  costs. 

CuLL^N,  Ch.  J.,  O'Brien,  Edward  T.  Babtlett,  Haight, 
Vann  and  Hiscook,  JJ.,  concur. 

Order  affirmed. 


Richard  S.  TVanser,  Respondent,  v.  John  De  Nyse  et  al, 

Defendants. 
Franklin  S.  Holmes,  Appellant, 

1.  Real  Property — Judicial  Sale  Thereof  —  Unless  Title  la 
Marketable  Bidder  Is  Not  Required  to  Complete  Purchase.  A 
person  who,  in  good  faith,  bids  upon  real  property  at  a  judicial  sale 
where  the  pnrtlcular  interest  offered  is  not  expressly  stated,  has  a  right  to 
assume  that  he  is  to  receive  a  conveyance  of  the  fee,  and  that  the  title  to 
such  real  property  is  marketable.  In  case  the  title  to  such  real  property 
is  not  marketable  such  fact  is  a  defense  to  a  motion  to  compel  the  pur- 
chaser to  complete  his  purchase  or  to  any  other  proceeding  or  action 
based  upon  such  bid. 

2.  Whej^  Motion  to  Compel  Bidder  to  Complete  Purchase  Mat 
Be  Made  —  Claim  op  Defective  Title  —  Affidavits.  The  fact  that 
a  person  bids  upon  property  at  a  judicial  sale  and  signs  the  terms  of  &^le 
by  which  he  agrees  to  complete  his  purchase  at  a  specified  time  is  suffi- 
cient on  which  to  move  for  an  order  compelling  the  purchaser  to  perform 
his  agreement.  If  answering  affidavits  are  read  alleging,  and  claiming  to 
fihow,  that  the  title  is  defective  the  Special  Term  may  allow  the  produc 
tion  of  such  further  affidavits,  by  either  party,  relating  to  the  title  as 
may  be  necessary  or  desirable  to  bring  to  the  attention  of  the  court  the 
true  facts  in  regard  thereto. 

3.  When  Order  Directing  Bidder  to  Complete  Purchase  Mat 
Bk  Reversed  and  Reference  to  Take  Proof  Ordered.  Where  the 
nfflilavits,  constituting  the  record  upon  which  an  order  was  granted 
retjuiring'  a  bidder  at  a  judicial  sale  t-o  complete  his  purchase,  are  very 
general  and  in  part  upon  information  and  belief,  so  that,  after  a  full  con- 
sideration of  all  the  facts  alleged,  an  ordinarily  prudent  person  would  be 
justified  in  hesitating  about  accepting  title  to  the  property  or  Iwining 
money  thereon,  the  order  should  be  reversed  and  the  case  remitted  to  the 
Special  Term  to  take  further  proofs  and  for  a  rehearing  thereon. 

Wanser  v.  De  Xyse,  116  App.  Div.  796,  reversed. 

•  (Argued  April  2,  1907;  decided  April  30,  1907.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  tlie  second  judicial  department,  entered 
January  11,  1907,  which  affirmed  an  order  of  Special  Term 
directing  the  appellant  herein  to  complete  his  purchase  of 
real  property  sold  at  a  partition  sale. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  P.  Bacliman  and  John  Oscar  Ball  for  appellant.  The 
Special  Term  is  limited  to  the  scope  of  the  moving  papers 
and  in  allowing  tlie  moving  party  to  submit  supplemental  affi- 
davits without  notice  to  the  adversary  or  leave,  the  court  com- 
mitted reversible  error.  (JJalder  v.  Bull  3  Dall.  386 ;  3  Story 
on  Const.  264,  661 ;  People  v.  Toynhee,  13  X.  Y.  378  ;  Pice 
V.  I'JUe,  55  X.  Y.  524;  Badger  v.  Gilroy,  47  N.  Y.  Supp. 
669 ;  Deuterynann  v.  Pollock^  36  App.  Div.  522 ;  Fei^gnson 
V.  Coimn^mwealth  Puhher  Co,^  38  N.  Y.  Supp.  375;  Puhno 
V.  Jfanano,  65  App.  Div.  314;  73  X.  Y.  Supp.  7;  Neiohnry 
V.  JVeiobto'y^  6  How.  Pr.  183;  Morley  v.  Green^  11  Paige, 
240 ;  Van  Benihuyaeii  v.  Stevens^  14  How.  Pr.  70.)  Tlie 
title  is  not  marketable  and  the  papers  sufficiently  raise  the 
issue.  {T.  G,  <b  T.  Co.  v.  Fallon,  101  App.  Div.  188 ; 
Greenhlatt  v.  ITermannn^  144  X.  Y.  13 ;  Fleming  v.  Bum- 
ham,  100  X.  Y.  10 ;  VovgU  v.  Williams,  120  X.  Y.  253 ; 
Blanch  V.  Sadlier,  153  X.  Y.  556 :  McPlurson  v.  Scluule, 
149  K.  Y.  16;  Heller  v.  Cohe7i,  154  X.  Y.  299;  2foore\\ 
Williams,  115  X.  Y.  586;  Scripture  v.  Morris,  159  X.  Y. 
534;  38  App.  Div.  377;  Brokaw  v.  Duffy,  165  X.  Y.  391.) 

Washington  Sachnann  and  Edmund  C.  Vieineister  for 
respondent.  The  purchaser  fails  to  base  his  refusal  to  com- 
plete his  purchase  on  any  error  on  the  record  of  the  title  or 
outside  thereof.  He  presents  no  fact  constituting  a  real  ques- 
tion. There  must  be  a  real  question  and  a  real  doubt.  {Green- 
hlatt V.  Hermann,  144  X.  Y.  13  ;  Fleming  v.  Burnham.,  100 
X.  Y.  10;  Camhrelling  v.  Purt&u,  125  X.  Y.  610;  ITagan 
V.  Drucker,  90  App.  Div.  28;  Toddv,  U,  D,  S  Inst.,  128 
X.  Y.  636.)  A  suspicion  or  conjecture  without  any  facts  to 
support  it,  does  not  raise  a  reasonable  doubt  as  to  the  validity 
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of  a  title  good  upon  the  record.  {E.  R,  Corp.  v.  Sayre^  107 
App.  Div.  415  \  T.  G.&  T.  Co.  v.  Fallati,  101  App.  Div. 
188.)  Tlie  purchaser  has  been  relieved  from  his  purchase  by 
the  court  only  in  sucli  cases  where  positive  questions  of  fact 
have  been  presented  by  him  as  an  excuse.  {Moore  v.  Wil- 
liams, 115  N.  Y.  586;  McPherson  v.  Schade,  149  K  Y.  16; 
Heller  v.  Coh^,  154  N.  Y.  299 ;  Yought  v.  Willia^ns,  120 
N.  Y.  253 ;  Scripture  v.  Morris,  38  App.  Div.  377.) 

Chase,  J.  In  this  state  a  person  wlio,  in  good  faith,  bids 
upon  real  property  at  a  judicial  sale  where  the  particular 
interest  offered  is  not  expressly  stated,  has  a  right  to  assume 
tliat  he  is  to  receive  a  conveyance  of  the  fee,  and  that  the  title 
to  such  real  property  is  marketable.  In  case  the  title  to  sncli 
real  property  is  not  marketable,  such  fact  is  a  defense  to  a 
motion  to  compel  the  purchaser  to  complete  his  purchase  or 
to  any  other  proceeding  or  action  based  upon  such  bid.  {Xew 
York  Security  and  Trust  Company  v.  Schoenberg,  87  App. 
Div.  262 ;  affd.,  177  N.  Y.  556  ;  Mott  v.  Mott,  68  N.  Y.  246; 
Crouter  v.  Crouter^  133  K.  Y.  55 ;  Carabrelleng  v.  Purt4)n^ 
125  K  Y.  610;  Jordan  v.  Poillon,  77  N.  Y.  518;  MilUrs.- 
Wright,  109  K  Y.  194;  Matter  of  Fales,  33  App.  Div.  611; 
affd.,  157  N.  Y.  705.) 

The  decision  on  such  a  motion  should  be  based  upon  equi- 
table principles.  It  does  not  even  as  between  the  parties 
amount  to  a  determination  that  the  title  to  the  property  is  per- 
fect or  imperfect.  The  purchaser  being  entitled  to  a  market- 
able title  should  not  be  compelled  to  take  a  title  that  will  not 
be  accepted  by  an  ordinarily  prudent  man  when  the  property 
is  again  offered  for  sale  or  as  security  for  a  loan. 

This  court  has  frequently  stated  the  rights  of  vendors  and 
vendees  in  cases  involving  a  marketnble  title  to  real  property. 
In  Fleming  v.  Burnham  (100  N.  Y.  1,  10)  the  court  say: 
"  A  title  open  to  a  reasonable  doubt  is  not  a  marketable  title. 
The  court  cannot  make  it  such  by  passing  uptm  an  objection 
depending  on  a  disputed  question  of  fact  or  a  doubtful  question 
of  law,  in  the  absence  of  the  party  in  whom  the  outstanding 
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right  was  vested.  He  would  not  be  bound  by  the  adjudication 
and  could  raise  the  same  question  in  a  new  proceeding.  The 
cloud  upon  the  purchaser's  title  would  remain  although  the 
court  undertook  to  decide  tlie  fact  or  the  law,  whatever  moral 
weight  the  decision  might  have.  It  would  especially  be  unjust 
to  compel  a  purchaser  to  take  a  title,  the-validity  of  which 
depended  upon  a  question  of  fact  where  the  facts  presented 
upon  the  application  might  be  changed  on  a  new  inquiry  or 
are  open  to  opposing  inferences.  There  must  doubtless  be  a 
real  question  and  a  real  doubt.  But  this  situation  existing, 
the  purchaser  should  be  discharged." 

In  Heller  v.  Cohen  (154  N.  Y.  299, 306)  the  court  in  stating 
the  rules  applicable  to  an  action  for  specific  performance  say : 
"  To  entitle  a  vendor  to  specific  performance  he  must  be  able 
to  tender  a  marketable  title.  A  purchaser  ought  not  to  be 
compelled  to  take  property,  the  possession  of  which  he  may 
be  obliged  to  defend  by  litigation.  He  should  have  a  title 
that  will  enable  him  to  hold  his  land  free  from  probable  claim 
by  another  and  one  that,  if  he  wishes  to  sell,  would  be  reason- 
ably free  from  any  doubt  which  would  interfere  with  its 
market  value.  If  it  may  be  fairly  questioned,  specific  per- 
formance will  be  refused.  (  Vought  v.  Williaiaa^  120  JST.  Y. 
253,  257;  Shriver  v.  Shriver^  86  N.  Y.  575,  584;  Fleming 
V.  Bumham^  100  N.  Y.  1.) 

"  So,  where  there  is  a  defect  in  the  record  title  which  can 
be  supplied  only  by  resort  to  parol  evidence  and  the  title  may 
depend  upon  questions  of  fact,  the  general  rule  is  that  the 
purchaser  will  not  be  required  to  perform  his  contract. 
{Irving  v.  Campbell^  121  N.  Y.  353 ;  Ilolhj  v.  Hirsch,  135 
N.  Y.  590,  598.)" 

The  motion  in  this  case  is  based  wholly  npon  an  affidavit 
of  a  clerk  in  the  office  of  the  plaintiff's  attorney,  consisting 
of  a  few  sentences  alleging  that  the  action  is  brought  for  par- 
tition, and  that  the  premises  described  in  the  notice  of  sale 
were  oflFered  for  sale  by  a  referee  pursuant  to  an  interlocutory 
judgment  in  the  action  ;  ,that  the  appellant  on  this  appeal 
became  the  purchaser  for  $10,100  and  paid  to  the  referee  10^ 
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of  the  amount  of  his  bid  and  agreed  to  pay  the  remainder 
thereof  on  a  day  specified  and  that  he  has  failed  to  make  the 
payment  as  so  agreed.  The  affidavit  further  states  that  the 
purchaser  declined  to  complete  his  purchase  for  the  reason 
"  that  his  counsel  is  unable  to  ascertain  certain  facts  relating 
to  the  heirs,  and'  their  identity,  of  a  former  owner  of  said 
premises  who  died  seized  thereof  intestate." 

The  appellant  appeared  upon  the  motion  and  read  two  affi- 
davits made  by  his  attorney,  in  one  of  which  he  alleges  that 
the  referee  is  unable  to  give  a  marketable  title  to  the  prop- 
erty and  in  the  other  of  which  he  alleges  that  "  Said  property 
appears  to  have  been  a  part  of  a  plot  of  farm  land  acquired 
in  1827  by  one  Francis  Oliver,  a  colored  man  ;  that  deponent 
has  been  and  still  is  unable  to  find  any  proof  of  the  death  of 
said  Oliver  or  of  proceedings  in  the  Surrogate's  Court  of 
Kings  County  relative  to  the  estate  of  said  Oliver ;  that  in 
1865  and  1866  there  were  filed  in  the  office  of  the  Register 
of  Kings  County  quit-claim  and  bargain-and-sale  deeds  from 
some  thirty-nine  parties,  conveying  or  professing  to  convey 
the  said  property  to  oiie  Abraham  Wanser;  that  there  is 
nothing  in  the  records  or  outside,  as  far  as  deponent  and  the 
Title  Company  employed  to  search  the  title  are  concerned,  to 
show  that  the  grantors  of  said  deeds  were  all  the  heirs  of 
Francis  Oliver,  or  that  there  were  any  steps  taken  to  put  a 
record  of  such  heirs  on  the  public  files  so  that  the  purchaser 
Franklin  S.  Holmes  is  now  confronted  with  a  title  which  is 
clouded  by  an  uncertainty,  and  which  he  might  be  obliged  to 
protect  as  against  unknown  heirs  entitled  to  share  in  the 
estate  of  Francis  Oliver." 

In  support  of  the  title  the  plaintiff  then  produced  an 
affidavit  of  a  person  in  which  he  says,  that  a  number  of  the 
heirs  of  Francis  Oliver,  deceased,  in  1865  spoke  to  hhn  about 
purchasing  the  property  and  that  he  agreed  with  one  of  such 
l)ersons  that  he  would  pay  $700  therefor,  and  that  he  then 
gave  the  money  to  a  justice  of  the  Supreme  Court,  and 
requested  him  to  supervise  the  transfer  of  the  property  and 
secure  for  him  a  good  title  thereto,  and  that  he  was  subse- 
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quently  told  by  him  that  all  of  the  heirs  at  law  of  said 
Francis  Oliver,  deceased,  had  signed  deeds  of  said  propoi'ty, 
and  that  the  same  had  been  recorded.  That  he  thereupon 
took  possession  of  the  property  and  about  1893  conveyed  it  to 
his  wife,  the  mother  of  the  parties  to  this  action,  who  is  now 
deceased,  and  that  at  no  time  since  the  conveyances  to  hhn 
has  the  title  to  said  property  been  questioned,  or  the  posses- 
sion of  himself  and  wife  and  her  heirs  been  disputed  or 
called  in  question.  He  also  produced  an  affidavit  made  by  a 
son  of  said  justice,  who  alleges  that  he  had  charge  of  procur- 
ing said  deeds  and  that  ho  verily  believes  tliat  the  grantors 
named  in  the  several  conveyances  of  record  comprise  all  the 
heirs  at  law  of  said  Francis  Oliver  deceased. 

The  record  to  sustain  the  order  requiring  the  appellant  to 
complete  his  purchase  consists  of  said  four  short  affidavits. 
The  statements  in  the  affidavits  are  very  general,  and  in  part 
on  information  and  belief.  None  of  the  papers  in  the  action 
are  before  the  court,  and  the  property  is  not  even  described 
in  the  record  before  us,  except  by  a  general  statement  that  it 
is  situated  in  the  town  of  Flatlands,  Kings  county,  within  the 
borough  of  Brooklyn,  city  of  New  York. 

The  fact  that  a  person  bids  upon  property  at  a  judicial  sale 
and  signs  the  terras  of  sale  by  which  he  agrees  to  complete 
liis  purchase  at  a  specified  time,  is  doubtless  sufficient  on 
which  to  move  for  an  order  compelling  the  purchaser  to  per- 
form his  agreement.  If  answering  affidavits  are  read  alleging 
and  claiming  to  show  that  the  title  is  defective,  the  Special 
Term  may  allow  the  production  of  such  further  affidavits 
relating  to  the  title  as  may  be  necessary  or  desirable  to  bring 
to  the  attention  of  the  court  the  true  facts  in  regard  thereto. 
The  rights  of  the  parties  can  always  be  fully  protected  by  the 
court  in  directing  when  and  upon  what  conditions  further 
affidavits  are  to  be  read. 

We  do  not  find  that  the  court  erred  in  allowing  further  affi- 
davits to  be  read  on  behalf  of  the  plaintiff,  or  that  tlie  appel- 
lant made  known  to  the  court  tliat  he  desired  to  produce 
further  affidavits  on  his  part,  or  that  he  asked  that  a  referee 
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be  appointed  to  take  evidence  in  regard  to  said  title.  The 
appellant  erroneously  assumes  that  it  was  the  duty  of  the 
court  on  its  own  motion  to  order  a  reference,  and  that  testi- 
mony taken  before  a  referee  would  be  perpetuated  for  use 
against  persons  other  than  parties  to  the  action.  In  the  affi- 
davits it  is  practically  conceded  that  Francis  Oliver  was  the 
owner  in  fee  of  the  lands  in  question  in  1827,  and  although  it 
is  generally  asserted  that  Francis  Oliver  died  prior  to  the  giv- 
ing of  the  deeds  in  1865  and  1866,  it  does  not  appear  when 
or  where  he  died,  or  whether  he  left  descendants.  Each  of 
the  affiants  in  the  replying  affidavits  is  an  old  man,  and  ejieh 
shows  that  he  has  lived  in  the  vicinity  of  the  premises  in 
question  for  many  years,  one  since  1844  and  the  other  all  his 
life,  and  that  he  was  acquainted  with  the  Oliver  family,  bnt 
for  some  reason  that  is  not  disclosed  not  a  word  is  said  in 
regard  to  the  death  of  said  Oliver,  or  as  to  his  heirs  at  law, 
except  in  general  terms,  as  hereinbefore  stated.  No  record 
can  be  found  by  the  appellant  of  the  death  of  Francis  Oliver, 
or  in  any  way  relating  thereto,  and  tiie  deeds  given  in  1865 
and  1866  do  not  contain  recitals  showing  the  history  of  the 
Oliver  family  or  of  the  relationship  of  the  gran  tore  therein 
to  said  Francis  Oliver  or  the  property.  It  is  not  necessary  to 
discuss  the  question  as  to  the  burden  of  proof  as  between  the 
appellant  and  respondent  on  the  motion,  not  only  for  the  rea- 
son that  the  affidavits  were  considered  at  the  Special  Terra 
without  reference  to  the  burden  of  proof,  but  as  the  affida  vits 
of  both  parties  assume  that  Fi'ancis  Oliver  was  the  owner  of 
the  fee  of  the  property  in  1827  the  subsequent  record  title 
is  not  sufficient  apart  from  extrinsic  evidence  to  make  the 
title  free  from  reasonable  doubt  unless  the  possession  under 
said  deeds  is  sufficient  to  sustain  the  respondent's  claim. 

Where  the  facts  are  sufficiently  clear,  adverse  possession 
may  alone  be  sufficient  to  make  a  title  which  a  purchaser  at  a 
judicial  sale  should  be  compelled  to  accept.  {Shriver  r. 
Shriver^  86  N.  Y.  575  ;  Simls  v.  McElroy^  12  App.  Div. 
434 ;  afifd.,  160  N".  Y.  156  ;  Freedman  v.  Oppenheim,  187 
N.  Y.  101 ;  Measinger  v.  Foster,  115  App.  Div.  689.) 
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The  only  affidavit  relating  to  adverse  possession  is  general 
in  its  terms.  The  character  of  the  property  is  not  disclosed 
except  that  it  appears  that  it  has  been  cultivated.  The  extent 
of  the  cultivation  does  not  appear,  and  it  is  not  shown  whetlier 
the  lands  have  been  inclosed  or  marked  by  visible  bounda- 
ries. The  proof  of  adverse  possession  is  not  shown  with 
that  clearness  required  to  make  a  marketable  title  based 
wholly  thereon. 

It  may  be  that  extrinsic  evidence  can  be  obtained  to  show 
that  the  deeds  of  record  make  a  complete  and  perfect  title  to 
the  property  and  that  the  possession  of  the  parties  to  the 
action  and  their  predecessors  in  title  has  been  sufficient  apart 
from  the  record  title,  or  in  connection  therewith,  to  sustain  an 
order  compelling  the  purchaser  to  complete  his  purchase. 

The  record,  however,  is  very  unsatisfactory,  and  after  a 
full  consideration  of  all  that  it  contains  an  ordinarily  pru- 
dent person  would  be  justified  in  hesitating  about  accepting 
title  to  the  property  or  loaning  money  thereon.  The  order 
should  be  reversed,  with  costs  to  appellant  in  this  court,  and 
the  case  remitted  to  the  Special  Term  to  take  further  proofs 
and  for  a  reliearing  thereon. 

Cuu.EN,  Ch.  J.,  O'Bbien,  Edward  T.  Babtlett,  Haioht, 
Yann  and  Hiscook,  JJ.,  concur. 
'    Ordered  accordingly. 


The  People's  Trust  Company,  as  Substituted  Trustee  under 
the  Will  of  John  Flynn,  Deceased,  Respondent,  v.  Mary 
C.  Flynn  et  al.,  Appellants,  and  Annie  D.  Flynn,  Individu- 
ally and  as  Administratrix  of  the  Estate  of  John  Flynn, 
Deceased,  et  al.,  Eespondents. 

1.  Testamentary  Trust  — When  Gift  op  RpsmuARY  Estate  in 
Trust  to  Pat  Annuity  to  Widow  for  Life  and  Balance  of  Income 
to  Children  During  Lives  of  Two  Daughters  of  Testator  Not  an 
Unlawful  Suspension  op  Power  op  Alienation.  The  will  of  a  tes- 
tator gave  his  entire  estate,  real  and  personal,  remaining  after  the  pay- 
ment of  his  debts  and  some  general  bequests,  to  his  executors  in  trust,  to 
25 
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pay  to  his  wife,  from  the  income  thereof,  a  certain  annuity  during  her 
life  in  lieu  of  dower,  and  after  the  payment  of  '*  the  above  annuity  or 
dower  interest "  to  divide  the  net  residue  of  the  income  into  five  equal 
parts  and  pay  one  share  thereof  to  each  of  his  two  daughters  and  three 
sons,  or  their  issue,  until  the  death  of  the  two  daughters;  if  any  of  such 
five  children  should  die  before  the  testator,  without  issue,  the  oet 
residuary  income  to  be  divided  among  those  surviving  or  represented  by 
issue;  upon  the  death  of  the  two  daughters,  the  residuary  estate  was  given 
to  the  issue  of  his  two  daughters,  naming  each,  and  to  his  three  sons, 
naming  each,  "or  to  the  issue  of  either  of  said  sons,  if  they  shall  have 
previously  died  leaving  issue."  Held,  that  the  trust  is  measured  by  the 
lives  of  the  two  daughters,  and  terminates  upon  the  death  of  the  survivor 
of  them;  when  the  survivor  dies  the  corpus  of  the  trust  will  vest  in  the 
residuary  legatees,  subject  to  the  payment  of  the  annuity  to  testator's 
widow,  so  that  if  the  value  of  her  annuity  be  computed  and  paid  the  lien 
thereof  can  be  discharged  and  the  residuary  estate  divided  among  the 
legatees  entitled  thereto  at  that  time. 

2.  Failure  to  Provide  for  Disposition  op  Income  and  Cqrpus  of 
Trust  in  Event  op  Death  of  Chii.d  Without  Issue  Before  Termi- 
nation OF  Trust  —  Share  op  Such  Deceased  Child  Must  Be  Dis- 
tributed Under  Statute  of  Descents  and  Distribution.  No 
provision  having  been  made  for  the  disposition  of  either  the  income  or 
corpus  of  the  trust  in  the  event  of  the  death  of  one,  or  more,  of  testator's 
children,  without  issue,  during  the  existence  of  the  trust,  since  the  gift  was 
to  take  effect  in  futuro,  when  the  last  of  the  two  daughters  died,  not  tn 
prcesenti,  as  of  the  date  of  the  will,  atid  one  of  testator's  sons  having  died 
since  the  death  of  testator,  without  issue,  during  the  pendency  of  the  trust, 
testator  died  intestjite.  both  as  to  the  income  and  corpus  of  that  part  of 
the  trust  to  which  said  son.  or  his  issue,  would  have  been  entitled;  and, 
therefore,  a  grandchild,  son  of  a  deceased  daughter  of  testator,  who  was 
excluded  from  any  participation  in  the  division  of  the  residuary  estate,  as 
made  by  the  will,  is  not  excluded  from  participating  in  the  division  of 
the  share  of  such  deceased  son,  under  the  Statute  of  Descents  and 
Distribution. 

People's  Ti-ust  Co,  v.  i^^ynn,  113  App.  Div.  683,  reversed. 

(Argued  April  8,  1907;  decided  April  30, 1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  25,  1906,  which  affirmed  a  judgment  of  Special  Term 
construing  the  will  of  John  Flynn,  deceased. 

On  the  18th  of  October,  1897,  John  Flynn,  a  resident  of 
the  city  of  Brooklyn,  died  at  the  age  of  seventy,  leaving  a 
last  will  and  quite  a  large  estate.     His  widow,  five  children 
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and  one  grandchild,  the  son  of  a  daughter  who  died  before 
the  execution  of  the  will,  survived  him  as  his  only  heirs  at 
law  and  next  of  kin.  Two  daughters  and  one  son  were  the 
children  of  his  first  wife,  while  two  sons  were  the  children  of 
his  second  wife.  The  youngest  son,  James,  died  on  the  26th 
of  January,  1904,  at  the  age  of  eleven,  leaving  his  mother, 
four  brothers  and  sisters  and  a  nephew  of  a  deceased  sister  as 
his  only  heirs  at  law  and  next  of  kin.  John  Flynn  by  the 
residuary  clause  of  his  will  created  a  trust  and  this  action  was 
brought  by  the  substituted  trustee  for  the  construction  of 
that  clause.  The  plaintiff  asked  specifically  for  instructions 
as  to  its  rights  and  duties  ^^  as  to  a  distribution  of  the  rents 
and  income  of  the  share  of  the  said  James  Flynn,  deceased, 
during  the  continuation  of  the  trust  and  as  to  how  it  shall 
distribute  or  transfer  the  share  of  said  James  Flynn,  deceased, 
under  his  father's  will  when  the  trust  shall  cease."  It  also 
asked  generally  that  the  residuary  clause  "  be  judicially  con- 
strued and  that  it  be  determined  whether  or  not  such  residuary 
clause  is  valid."  Various  parties  defendant  answered  and 
united  in  the  prayer  of  the  complaint  for  the  construction  of 
the  residuary  clause,  and  one  of  them  asked  that  it  be  declared 
void  because  the  trust  was  limited  "  on  three  lives  in  being  at 
the  death  of  the  testator,  contrary  to  the  statute  in  such  case 
made  and  provided." 

Upon  the  first  trial  of  the  case  the  only  question  which 
appears  to  have  been  litigated  related  to  the  share  of  the  son 
who  died  intestate  after  his  father,  and  it  was  decided  that  the 
testator  died  "  intestate  as  to  such  share  and  its  income."  (44 
Misc.  Rep.  6.)  An  appeal  was  taken  from  the  judgment  of 
the  Special  Term  to  the  Appellate  Division,  which,  without 
considering  the  question  passed  upon  below,  decided,  but  not 
until  after  a  reargument,  that  the  trust  was  void  because 
measured  by  three  lives  in  violation  of  the  statute.  As  it 
appeared  that  there  were  infants  interested  in  the  remainders 
affected  who  were  not  before  the  court  a  new  trial  was  granted 
so  that  they  could  be  brought  in.  (106  App.  Div.  78.)  Upon 
the  second  trial  judgment  was  rendered  in  accordance  with 
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the  views  previously  expressed  by  tlie  Appellate  Division  and 
it  was  affirmed  on  appeal.  (113  App.  Div.  683.)  From  the 
judgment  of  affirmance  this  appeal  is  taken. 

8.  P.  Cahill  and  Joh7i  Delahunty  for  appellants.  There 
is  no  suspension  of  the  power  of  alienation  here  as  the  trust 
must  terminate  on  the  death  of  the  testator's  two  daughters. 
{Buchanan  v.  Little,  135  X.  Y.  147  ;  Ilerzog  v.  T.  G.  <&  J. 
Co.,  177  N".  Y.  93.)  The  testator  did  not  intend  that  the 
remainder  should  vest.  {Stijison  v.  Vro7nan,  99  N.  Y.  74; 
Bogart  v.  Jones,  2  How.  Pr.  491  ;  Matter  of  Westeott,  16 
K  Y.  S.  K.  286  ;  Freeinan  v.  Coit,  96  N.  Y.  63  ;  PhiUi^  v. 
I)aA)ie8,  92  N.  Y.  199.) 

T,  Ellett  Ilodgakin  for  plaintiff,  respondent.  There  is  no 
suspension  of  the  power  of  alienation  beyond  the  lives  of  the 
testator's  two  daughters,  Mary  and  Regina,  contained  in  the 
trust  provision  of  the  will.  {Buchanan  v.  Little,  154  N.  Y. 
147 ;  Dunlmin  v.  DeraisTues,  165  X.  Y.  69.) 

Rohert  P.  Orr  for  John  Flynn,  Jr.,  respondent.  There  is 
no  violation  of  the  statute  against  perpetuities.  {Buchanan 
V.  Little,  154  N.  Y.  147.)  In  the  event  of  the  death  of  any 
of  the  sons,  intestate  and  without  issue,  after  the  death  of 
testator  and  during  the  continuance  of  the  intermediate  estate, 
his  share  became  a  part  of  his  estate  subject  to  be  disposed 
of  as  the  law  provided.  {Bowditch  v.  Ayrault,  138  N.  Y. 
222.) 

Forbes  J.  Ilenness]]  for  William  J.  Flynn,  Jr.,  et  al.^ 
respondents.  There  is  no  illegal  suspension  of  the  power  of 
alienation.  {Buchanan  v.  Little,  154  N.  Y.  447.)  There 
being  a  valid  suspension  of  the  power  of  alienation  and  no 
direction  for  the  accumulation  of  the  rents  and  profits  they 
belong  to  the  j)er8ons  presumptively  entitled  to  the  next 
eventual  estate.  {Kdpatrick  v.  Johnson,  16  N".  Y.  326  j 
Oould  v,  Rutherford,  29  II un,  280.) 
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David  McClure  for  Charles  Egan,  respondent.  The  will 
creates  a  tinist  for  the  benefit  of  tlie  wife.  (L.  1896,  eh.  547, 
§  76.)  The  will  creates  a  valid  trust  of  the  "  net  residue"  of 
the  income.  (Bail^  v.  Bailey,  97  N.  Y.  460.)  Tlie  will 
provides  for  an  illegal  suspension  of  the  power  of  alienation, 
{Cochran  v.  Schelly  140  N.  Y.  516;  Greenwood  v.  Holhroohy 
111  iSI.  Y.  465;  BaiUy  v.  Bailey,  97  N.  Y.  460;  Corse  v. 
Chajman,  153  N.  Y.  466.) 

M.  F,  McGoldrich  for  Annie  D.  Flynn,  respondent.  There 
is  an  illegal  suspension  of  the  power  of  alienation  in  the 
attempted  disposition  of  the  estate  in  the  residuary  clause  of 
the  will.  {Herzog  v.  T.  G,  db  T.  Co.,  177  N.  Y.  86 ;  IlooJcer 
V.  JlooJcer,  166  X.  Y.  156 ;  P,  Trust  Co,  v.  Flynn,  106  App. 
Div.  78;  L.  1906,  ch.  547,  §  32;  L.  1897,  ch.  417,  §  2.) 

Yann,  J.  The  testator  made  his  will  on  the  18th  of  Feb- 
rnary,  1897,  eight  months  before  he  died.  After  providing 
for  the  payment  of  his  debts  and  funeral  expenses  he  made 
some  general  bequests,  and  among  them  was  "  the  sum  of  one 
hundred  dollars  per  annum  "  to  his  sister,  Ann  Flynn,  "  to  be 
paid  to  her  by  my  executors  hereinafter  named  for  and  during 
the  term  of  her  natural  life."  The  residuary  clause  is  as  fol- 
lows :  "  1  hereby  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal  of  which  I  may 
die  seized,  entitled  to,  or  possessed  of,  unto  my  said  executors 
hereinafter  named  as  trustees,  to  them,  and  their  successors, 
to  have  and  to  hold  the  same  for  the  following  uses,  intents 
and  purposes,  viz. : 

*'  To  enter  into  and  take  possession  of  same,  to  keep  the  real 
estate  in  repair ;  to  pay  all  insurance,  taxes,  assessments  and 
water  rates  which  may  accrue  against  said  property  and  also 
other  necessary  expenses;  to  collect  and  receive  all  the  rents, 
issues,  profits  and  income  therefrom,  and  out  of  the  net  animal 
income  of  my  said  residuary  estate  pay  over  to  my  wife  Annie 
the  sum  of  one  thousand  eight  hundred  dollars  ($1,800)  per 
annum,  payable  half  yearly  for  and  during  the  term  of  lier 
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natural  life,  which  payment  shall  be  in  lieu  of  all  dower  right 
or  interest  which  she  might  dr  may  have  in  my  estate ;  and 
also  after  the  payment  of  the  above  annuity  or  dower  interest 
to  my  wife,  to  divide  the  net  residue  of  the  income  derived 
under  said  trust  into  five  equal  parts  and  pay  over  one  share 
thereof  to  each  of  my  five  children,  namely,  Mary  C,  Eegina, 
William  J.,  John,  Jr.,  and  James,  or  the  issue  of  each  child 
or  any  of  them  who  shall  die  leaving  issue,  until  the  death  of 
.  my  two  daughters,  Mary  and  Regina.  If,  however,  any  of 
said  five  children  shall  have  predeceased  me,  without  issue 
surviving  them,  then  said  net  residuary  income  shall  be 
equally  subdivided  among  those  living  or  represented.  Upon 
the  death  of  my  two  daughters  Mary  and  Regina,  I  give, 
devise  and  bequeath  the  entire  estate  of  which  I  may  die 
seized,  entitled  to  or  possessed  of  to  the  issue  of  said  Mary, 
the  said  Regina,  William  J.  Flynn,  John  Flynn,  Jr.,  and 
James  Flynn,  or  to  the  issue  of  either  of  said  sons,  if  they 
shall  have  previously  died  leaving  issue,  such  issue  taking  tlie 
share  which  would  have  belonged  to  its  parent  in  equal  shares; 
hereby  excluding  my  grandchild  Charles  Eagan,  or  his  issue, 
from  any  participation  in  the  division  of  my  residuary 
estate." 

The  widow  refused  to  accept  the  provisions  of  the  will  in 
lieu  of  dower,  and  her  dower  was  duly  admeasured  by  a  final 
judgment  rendered  in  an  action  brought  by  her  in  the  Supreme 
Court  for  that  purpose. 

It  is  insisted  on  the  one  hand  and  the  courts  below  so 
decided,  the  Appellate  Division  unanimously  and  the  Special 
Term  under  the  constraint  of  the  Appellate  Division,  that  the 
provision  for  the  wife  is  part  of  the  trust ;  that  the  provision 
for  the  children  until  the  death  of  the  two  daughters  is  also 
part  of  the  trust ;  that  the  testator  did  not  intend  that  tlie 
title  of  the  trustees  should  be  divested  until  the  death  of  the 
wife  and  the  two  daughters  and,  hence,  as  the  duration  of 
the  trust  was  measured  by  the  three  lives,  namely,  those  of 
the  widow  and  the  two  daughters,  it  was  void.  On  the  other 
hand,  it  is  insisted  that  the  testator  intended  to  give  his  wife 
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an  annuity  chargeable  upon  the  residuary  estate  and  that  the 
case  is  governed  by  our  recent  decision  in  Buchanan  v.  Little 
(6  App.  Div.  527 ;  154  N.  Y.  147). 

The  case  cited  impresses  us  as  strikingly  similar  in  its  facts 
to  the  one  in  hand.  As  the  will  involved  in  that  case  is  set 
forth  more  fully  in  the  Appellate  Division  reports  than  in  our 
own,  we  quote  therefrom  the  residuary  clause  as  follows : 

"  Second,  I  give,  devise  and  bequeath  all  the  remainder  of 
my  estate,  both  real  and  personal,  to  my  executors  hereinafter 
named,  and  the  survivor  of  them,  in  trust,  however,  for  the 
uses  and  purposes  hereinafter  set  forth,  to  take  the  possession, 
care  and  management  thereof,  to  let  or  lease  the  real  estate 
and  safely  invest  the  personal  estate,  to  collect  the  rents  and 
income  and  to  pay  taxes,  assessments,  insurance,  cost  of  repairs 
and  other  proper  charges  thereon,  and  pay  over  the  net  income 
of  my  said  estate,  as  follows : 

"  Ist.  I  direct  my  said  executors  to  pay  my  beloved  wife, 
Jane  Cooper,  the  sum  of  five  hundred  dollars  per  year,  each 
and  every  year  during  her  natural  life,  to  be  paid  half-yearly 
or  quarterly,  if  practicable,  which  said  sum  is  hereby  given  in 
lieu  of  dower. 

"  2d.  I  direct  my  said  executors  to  pay  to  my  sister,  Rebecca 
Cooper,  the  yearly  sum  of  four  hundred  dollars,  each  and 
every  year  during  her  natural  life,  payable  quarterly. 

"  3d.  I  direct  my  said  executors  to  pay  all  the  remainder  of 
the  income  of  my  estate,  after  paying  the  above-mentioned 
legacies  to  my  wife  and  sister  as  follows:  One-half  of  the 
remainder  of  the  income  of  my  said  estate  to  my  daughter, 
Sarah  Jane  Little  (formerly  Cooper),  for  and  during  her  nat- 
ural life,  and  the  other  half  of  the  remainder  of  my  said 
income  to  my  daughter,  Mary  E.  Cooper,  for  and  during  her 
natural  life,  said  income  to  be  paid  half-yearly  or  quarterly,  if 
practicable. 

"  4:th.  Should  either  of  my  said  daughters  die  without  law- 
ful issue,  during  the  life  of  the  other,  I  give  the  share  of  the 
deceased  sister  in  my  estate  to  the  survivor. 

"5th.  Should  either  die  during  the  life  of  the  other,  leaving 


392  People's  Tkust  Co.  v.  Flynn.  [April, 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  188u 

lawful  issue,  I  direct  the  sliare  of  such  deceased  sister  to  be 
paid  to  her  children,  share  and  share  alike. 

"  6th.  At  the  death  of  ray  two  daughters,  Sarah  Jane  Littlo 
and  Mary  E.  Cooper,  I  give,  devise  and  bequeath  all  my  prop- 
erty, both  real  and  personal,  to  their  children,  one-half  to  the 
children  of  each  daughter,  share  and  share  alike,  ^er  stirpes 
and  wot  per  capita.  Sliould  either  of  my  said  daughters  die 
without  leaving  lawful  issue,  then  I  give  all  my  estate  to  the 
children  of  the  other,  share  and  share  alike.  Should  both  of 
my  said  daughters  die  without  leaving  lawful  issue,  my  estate 
shall  then  go  to  my  heira  at  law." 

When  tliis  will  came  before  us  for  construction  all  the  judges 
united  in  holding  that  "  there  was  created  a  valid  trust  depend- 
ent, as  to  its  duration,  upon  the  lives  of  the  two  daughters ; 
that  the  annuities  to  the  wife  and  sister  were  a  charge  upon 
the  residuary  estate,  whether  held  in  trust  or  freed  therefrom 
by  the  falling  in  of  the  selected  lives ;  and  that,  at  the  termi- 
nation of  the  trust,  the  present  value  of  the  annuities  should 
be  ascertained  and  the  amount  paid  over  to  the  annuitants  and 
the  remainder  of  the  estate  distributed  to  the  remaindermen, 
discharged  of  any  lien." 

Analogy  is  seldom  so  exact  as  that  which  exists  between 
these  two  wills  and  we  are  unable  to  distinguisli  the  case  before 
us  from  the  case  cited.  The  facts  are  almost  identical  and  the 
same  principle  must  govern  both.  The  testator  in  each 
measured  the  trust  by  the  lives  of  his  two  daughters.  As 
long  as  either  of  them  lived  the  trust  continued,  and  it  died 
with  the  last  survivor.  In  each  case  the  executors  were 
ordered  to  pay  out  of  the  net  income  a  certain  sum  annually 
to  the  widow  "during  her  natural  life"  in  lieu  of  dower. 
In  the  Cooper  will  that  sum  was  held  to  be  an  annuity, 
although  the  testator  did  not  so  name  it,  while,  in  the  will 
before  us,  he.  spoke  of  it  as  the  "  annuity  or  dower  interest " 
of  his  wife.  Although  in  the  earlier  case  there  were  words 
of  direct  gift  to  the  widow  in  addition  to  the  direction  to  pay, 
still  there  was  but  a  naked  direction  to  pay  to  the  "  sister, 
Rebecca  Cooper,  the  yearly  sum  of  $400  each  and  every  year 
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during  her  natural  life,"  and  thus  the  parallel  between  tlie 
facts  of  the  two  cases  continues.  The  provision  for  the  widow 
bears  the  same  relation  to  the  trust  in  the  one  case  as  in  the 
other,  but  in  neither  was  it  intended  to  affect  the  duration 
thereof.  It  was  made  a  charge  upon  the  residuary  estate,  but 
this  did  not  prolong  the  period  of  the  trust,  and  when  the 
trust  ended  the  charge  continued  if  the  widow  still  survived. 
The  trust  was  measured  by  the  lives  of  the  daughter  and  the 
corpxis  vested,  subject  to  the  charge  when  those  lives  fell  in, 
while,  if  the  widow  was  still  living,  the  value  of  her  annuity 
when  computed  and  paid  would  discharge  the  lien.  The 
estate  could  thus  be  divided  as  soon  as  the  daughters  died 
and  the  command  of  the  statute  in  all  things  observed.  The 
gift  to  the  wife  was  not,  as  is  frequently  the  case,  a  para- 
mount object,  for  the  property  was  mostly  real  estate,  and  the 
will  gave  her  less  than  the  law.  Her  election  to  take  dower, 
liowever,  does  not  affect  the  question  presented,  which  is 
governed  by  what  might  have  happened,  not  by  what  has 
happened.  We  regard  further  discussion  of  the  subject  as 
unnecessary,  for  the  principle  of  stare  decisis^  as  well  as  the 
rule  requiring  a  construction  which  will  preserve  a  will  rather 
then  destroy  it,  when  possible,  compel  us  to  hold  the  trust  to 
be  valid  and  binding  in  every  respect. 

This  conclusion  makes  it  necessary  to  decide  the  question 
which  this  action  was  brought  to  settle,  and  which  was  the 
only  question  considered  upon  the  first  trial,  namely :  As  the 
son  James  died  after  the  testator,  what  is  to  become  of  his 
share  of  both  income  and  corpus  ?  Provision  is  made  by  the 
will  for  the  children  who  survive  the  testator  and  for  the 
issue  of  such  as  do  not  survive  him,  but  no  disposition  is 
made  of  either  income  or  corpus  ag_to  a  qhild  dying  without 
issue  during_Jhe,  existei^e  of  th^  trust.  Thus  there  was  a 
failure  to  provide  for  the  contingency  which  happened 
through  the  death  of  the  youngest  child  without  issue. 
Neither  the  aged  testator  nor  the  person  whom  he  employed 
to  draw  his  will  apparently  thought  of  that  possibility.  There 
is  no  express  gift  of  the  share  which  James  would  have  taken  I 
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liad  he  lived,  and  nothing  from  which  a  gift  can  fairly  be 
implied.     The  corpus  vested  in  the  trustees  until,  or,  to  use 
the  language  of  the  testator,  "  upon  the  death ''  of  his  two 
daughter,   when   he   devised   and   bequeathed   "the   entire 
\  estate  "  in  remainder.     The  gift  was  to  take  effect  infuturo, 
not  in  prceaenti.     He  did  not  give  as  of  the  date  of  the  will, 
^\biit  as  of  the  date  when  the  last  of  the  selected  lives  fell  in. 
The  only  gift  of  the  remainder  is  "  upon  the  death  "  of  Mary 
and  Regina,  while  the  gift  of  the  income  is  through  the 
direction  for  the  annual  payment  thereof.    After  the  death  of 
James  the  income  could  no  longer  be  paid  to  him,  and  there 
was  no  direction  to  pay  it  to  any  one  else,  under  the  circum- 
\  stances  then  existing.     The  testator  did  not  intend  that  the 
i  residuary  estate  should  vest  in  any  of  his  heirs  upon  his  death, 
[subject  to  the  execution  of  the  trust,  but  only  upon  the  death 
of  his  daughters  after  the  trust  had  been  executed.    Until  that 
time  arrived  he  gave  nothing  except  tli  rough  the  direction  to 
the  trustees  to  pay  over  the  net  annual  income.     When  that 
time  arrived  he  gave  the  remainder  to  the  issue  of  his  two 
daughters,  naming  each,  and  to  his  three  sons,  naming  each, 
"  or  to  the  issue  of  either  of  said  sons,  if  they  shall  have  pre- 
viously died  leaving  issue."     From  the  age  of  his  children  as 
compared  with  his  own,  and  from  the  fact  that  the  gift  in 
remainder  was  not  to  take  effect  until  both  his  daughters  died, 
he  evidently  meant  by  the  word  "previously"  a  death dnring 
\;  the  continuance  of  the  trust  and  not  during  his  own  life. 
'   Until  the  trust  ended  he  did  not  intend  that  his  residuary 


I !  estate  should  vest  so  that  it  could   be  sold  and  squandered. 
' '  {Lewisohn  v.  Henry,  179  N.  Y.  352.) 

We  think,  as  was  held  by  the  Special  Term  upon  the  first 
\  trial  (44  Misc.  Kep.  6),  that  the  testator  died  intestate,  both 
!  ^s  to  the  income  and  corpus,  with  reference  to  any  child  dying 
'.intestate  and  without  issue  during  the  period  of  the  trust. 
iTherefoi'e,  the  grandchild,  Charles  Eagan,  although  excluded 
from  any  participation  in  tiie  division  of  the  residuary  estate 
as  made  by  the  will,  is  not  excluded  from  participating  in  the 
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division  of  such  part  as  must  be  made  by  the  Statute  of 
Descents  and  Distributions. 

The  judgments  of  the  Special  Term  and  of  the  Appellate 
Division  should  be  reversed  and  the  cause  remitted  to  Special 
Term,  with  direction  to  enter  judgment  in  accordance  witb 
opinion,  costs  to  all  parties  payable  out  of  the  estate. 

Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  Haiqht, 
HiscocK  and  Chase,  JJ.,  concur. 

Judgment  accordingly. 


"William  H.  Ellis,  Appellant,  v.  Polly  E.  Cole  et  ah, 
Kespondents. 

Contract — Judgment  Creditor's  Suit  —  Conveyance  op  Lands  bt 
Father  to  Children  in  Consideration  That  Latter  Pay  Income  op 
Property  to  Him  for  Life  —  When  Decree  in  Judgment  Creditor's 
Suit  against  Father  and  Children  Directing  Payment  of  Part  of 
Income  to  Creditor  Does  Not  Relieve  Children  prom  Contract. 
A  father  conveyed  certain  parcels  of  land  to  his  daughters,  who,  in  con- 
sideration thereof,  agreed  to  apply  the  net  income  of  said  land,  after 
deducting  therefrom  the  interest  on  a  mortgage  of  $2,000,  covering  one 
of  said  parcels,  to  the  support  of  their  father  during  his  life,  and,  in 
case  the  premises  last  described  in  the  agreement  should  be  sold,  the 
proceeds  thereof  should  be  applied  to  the  payment  of  said  mortgage,  or 
be  invested  and  the  interest  thereon  used  and  expended  for  the  support  of 
the  father;  two  years  later  the  daughters  sold  said  "last  described 
premises  "  for  $1,900,  with  which  sum,  and  with  $100  of  their  own  money, 
they  paid  the  mortgage;  subsequently  a  judgment  creditor  of  the  father 
brought  an  action  to  set  aside  the  conveyance  as  fraudulent  and  void 
against  the  judgment;  in  such  action  the  validity  of  the  transfer  was 
upheld,  but  it  was  decreed  that  the  father  was,  as  to  the  judgment 
creditor,  the  owner  of  a  life  estate  in  the  lands  conveyed  to  his  daughters, 
subject  to  a  lien  of  $2,000,  formerly  represented  by  the  mortgage,  paid  by 
the  daughters;  a  receiver  of  the  father's  life  estate  was  appointed  and 
directed  to  pay,  out  of  the  income  of  the  land  in  question,  the  interest  on 
$2,000,  to  the  daughters,  and  apply  the  remainder  on  the  judgment  cred- 
itor's claim;  after  such  judgment  the  daughters  retained  the  whole  of  the 
interest  paid  to  thbm  by  the  receiver  and  failed  to  pay  it  over  to,  or  apply 
it  to  the  use  of,  the  father;  thereafter  the  father  brought  an  action  against 
his  daughters  to  recover  from  them  the  interest  on  the  $1,900  of  the  mort- 
gage, so  retained  by  them;  the  Special  Term  awarded  judgment  in  favor 
of  the  father,  but  the  Appellate  Division,  by  a  divided  court,  has  reversed 
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it.  Held,  that  the  decree  in  the  judgment  creditor's  suit  did  not  relieve 
the  daughters  from  their  obligations  to  their  father;  while  they  were  all 
parties  to  that  suit  no  issue  was  raised  between  them  and  no  claim  for 
relief  was  made  by  either  against  the  other,  so  that  the  decree  therein 
could  in  no  way  adjudicate  their  respective  rights  under  the  agreement: 
tlie  father  is  entitled,  therefore,  to  the  relief  demanded  and  the  order  of 
the  Appellate  Division  should  be  reversed  and  the  judgment  of  the  Special 
Term  affirmed. 
Ellis  V.  Cole,  105  App.  Div.  48,  reversed. 

(Submitted  April  5,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  3,  1905,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material 
are  stated  in  the  opinion. 

C.  J.  IIuBOUy  H,  C.  Ilarpending  and  II,  B,  Harpending 
for  appellant.  ' 

M,  A.  Leary  for  respondents. 

-Cullen,  Ch.  J.  On  March  5th,  1894,  the  plaintiff  entered 
into  an  agreement  with  the  defendants,  who  are  his  daugh- 
ters, whereby  he  conveyed  to  them  certain  pieces  of  real 
estate  in  the  county  of  Yates,  and  the  defendants,  in  con- 
sideration thereof,  agreed  to  apply  all  the  rents  and  profits  of 
every  kind  received  from  said  real  estate,  after  deducting 
therefrom  interest  on  a  mortgage  of  two  thousand  dollars  on 
one  of  said  parcels  of  land  and  all  taxes  and  necessary 
expenses,  to  the  plaintiff  for  his  support  and  maintenance 
during  his  natural  life.  It  contained  a  further  provision  that 
in  case  the  defendants  should  sell  the  premises  last  described 
in  said  agreement  the  moneys  arising  therefrom  should  be 
applied  to  the  payment  of  the  said  two  thousand  dollar  mort- 
gage or  be  invested  on  bond  and  mortgage,  and  the  interest 
accruing  therefrom  used  and  expended  for  the  maintenance 
and  support  of  the  plaintiff.     In  1898,  Lydia  Havens,  a  judg- 
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ment  creditor  of  the  plaintiff,  brought  an  action  in  the 
Supreme  Court  to  set  aside  said  conveyance  as  fraudulent 
and  void  against  her  judgment.  In  said  action  a  judgment 
was  rendered  whereby  the  validity  of  the  transfer  from  the 
plaintiff  to  the  defendants  was  upheld,  but  it  was  decreed 
that  William  H.  Ellis,  the  present  plaintiff,  was  as  to  the 
plaintiff  in  that  action  the  owner  of  a  life  estate  in  the  prem- 
ises first  described  in  said  deed  "  subject  to  the  lien  of  two 
thousand  dollars  formerly  represented  by  a  mortgage  upon 
said  premises  and  iieretofore  paid  and  taken  up  by  the  defend- 
ants Ida  Hutches  and  Polly  Cole."  The  judgment  appointed 
a  receiver  of  said  life  estate,  directed  that  he  pay  out  of  the 
net  income  to  the  defendants  Hutches  and  Cole  the  interest 
on  the  two  thousand  dollar  mortgage,  and,  after  deducting 
such  payment,  apply  the  remainder  of  the  income  on  the 
judgment  recovered  by  the  plaintiff  in  the  action.  Mrs. 
Hutches  and  Mrs.  Cole  had,  previous  to  the  recovery  of  this 
judgment,  sold  one  of  the  pieces  of  land  for  the  sum  of  nine- 
teen hundred  dollars,  and  applied  that  sum,  together  with  one 
hundred  dollars  of  their  own  moneys,  to  the  discharge  of  the 
two  thousand  dollar  mortgage.  After  the  rendition  of  the 
decree  in  the  judgment  creditor's  action  they  retained  the 
whole  interest  paid  to  them  by  the  receiver  appointed  by  that 
decree  and  failed  to  pay.it  over  to  or  apply  it  to  the  use  of  the 
plaintiff.  Thereafter,  in  May,  1903,  the  plaintiff  brought 
this  action  to  recover  of  the  defendants  the  interest  on  nine- 
teen hundred  dollars  of  said  mortgage  so  retained  by  them. 
The  Special  Term  awarded  judgment  in  favor  of  the  plaintiff. 
The  Apj)ellate  Division,  by  a  divided  court,  has  reversed  this 
judgment  and  ordered  a  new  trial.  From  that  order  this 
appeal  is  taken. 

The  agreement  between  the  parties  was  in  effect  that  the 
money  realized  by  a  sale  of  one  of  the  pieces  should  be 
applied  to  the  satisfaction  of  the  mortgage  resting  on  the 
other,  or  should  be  invested  and  the  interest  thereon  paid  to 
the  plaintiff,  and  that  the  plaintiff  should  in  one  way  or  the 
other,  either  by  th§  payment  of  the  whole  rents  and  profits 
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to  him  or  by  the  payment  to  him  of  the  interest  from  the 
investment  of  the  proceeds  of  sale,  receive  the  annual  rent  of 
the  property.  This  agreement  the  defendants  were  bound  to 
carry  out  and  cannot  be  relieved  from  their  obligation  to  the 
plaintiff  unless  the  plaintiff  has  been  divested  of  his  rights 
and  claims  against  them  by  the  decree  in  the  suit  brought  by 
liis  judgment  creditor.  It  is  to  be  observed  that,  so  far  as 
appears  by  this  record,  no  general  receiver  of  all  the  plain- 
tiff's property,  assets  and  choses  in  action  has  been  appointed, 
but  merely  a  receiver  of  his  interest  in  certain  specified  real 
estate,  and  the  question,  tlierefore,  is,  did  the  clafm  of  the 
plaintiff  to  the  interest  of  tlie  sum  realized  from  the  real 
estate  sold  pass  to  this  receiver.  We  think  it  did  not.  Had 
the  proceeds  of  the  sale  b^en  invested  instead  of  applied  to  the 
satisfaction  of  tlie  mortgage  the  proposition  would  be  clear, 
but  it  was  used  to  discharge  the  incumbrance  on  the  propert3-, 
the  plaintiff's  life  estate  in  which  was  declared  to  be  subject  to 
the  lien  of  his  creditor's  judgment.  The  mortgage  was  dis- 
charged before  the  rendition  of  the  decree  in  the  judgment 
creditor's  action,  as  appears  by  the  terms  of  that  decree.  This 
being  tlie  status  of  the  property,  we  think  it  clear  that  the 
judgment  creditor  might  have  had  appropriated  the  whole 
annual  income  of  the  property  to  the  satisfaction  of  her  judg- 
ment, but  she  either  did  not  seek  that  result  or  did  not  suc- 
ceed in  obtaining  it.  She  secured  only  the  excess  of  the 
annual  income  above  the  interest  on  the  amount  of  the  mort- 
gage formerly  resting  on  the  property.  She  seems  to  have 
been  content  with  what  she  got,  and  we  are  at  a  loss  to  dis- 
cover how  the  fact  that  the  judgment  creditor  did  not  take 
from  the  plaintiff  all  that  she  might  have  taken  can  relieve 
the  defendants  from  paying  to  the  plaintiff  that  part  of  their 
obligation  to  him  which  his  judgment  creditor  did  not  seize. 
The  decree  could  not  relieve  the  defendants  from  their  obliga- 
tion under  the  contract.  True,  both  the  present  plaintiff  and 
the  defendants  were  defendants  in  that  action.  There  was  no 
issne  raised  between. the  defendants  and  no  claim  for  relief 
made  by  either  against  the  other,  and,  therefore,  the  decree 
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in  the  action  could  in  no  way  adjudicate  their  respective 
rights.  The  result  that  would  flow  from  the  decision  below 
is  that  the  plaintiflE  would  neither  receive  the  annual  sum  the 
defendants  agreed  to  pay  to  him  nor  would  he  have  that  sum 
applied  to  his  debt,  while  the  defendants  would  be  enabled  to 
retain  moneys  to  which  they  are  in  no  way  entitled. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  of  the  Special  Term  affirmed,  with  costs  in  both 
courts. 

O'Brien,  Edward  T.  Bartlett,  Haight,  Vann  and  Chase, 
JJ.,  concur;  Hiscook,  J.,  not  sitting. 

Order  reversed,  etc. 


Gbqbgb  Buckley,  Respondent,  v.  Citizens'  Insurance  Com- 
pany OF  Missouri,  Appellant. 

1.  Fire  Insurance  —  Payment  of  Premium  on  Policy  —  When 
Credit  Given  to  Insured  by  Agent  Regarded  as  Payment  to  Com- 
pany. Where  the  general  agent  of  a  fire  insurance  company  at  the  time  of 
issuing  a  policy,  gives  credit  to  the  insured  for  the  premium  due  on  the 
policy,  and  the  amount  thereof  is  charged  by  the  corai)any  to  the  agent 
who  pays  it  in  a  subsequent  settlement  with  the  company,  the  premium, 
as  between  the  company  and  the  insured,  must  be  regarded  as  paid. 

2.  Cancellation  op  Policy  —  Voluntary  and  Unconditional  Sur- 
render op  Policy  Subsequent  to  Notice  op  Cancellation  —  When 
Regarded  as  a  Waiver  op  Requirement  That  Unearned  Premiums 
Must  Be  Paid  or  Tendered  Bepore  Policy  Can  Be  Canceled. 
Under  the  provisions  of  the  New  York  stand  ird  policy  of  fire  insurance 
relating  to  the  cancellation  of  the  policy,  if  the  insurance  company  desires 
to  cancel  the  policy,  it  must  not  only  give  the  five  days'  nptice  therein 
required  but  accompany  it  by  the  payment  or  tender  of  the  pro  rata 
amouat  of  the  unearned  premium;  it  can  :ot  legally  demand  of  the 
insured  the  surrender  of  the  policy  and  its  cancellation  until  this  is  done;  but 
where  the  agent  who  issued  the  policy  in  question  sent  the  required  notice 
of  cancellation  to  the  insured  with  a  request  that  he  return  the  policy  to 
the  oflftcc  of  the  agent,  upon  which  the  unearned  premium,  if  any,  would 
be  returned  to  him  pro  rata,  and  thereupon  the  insured  voluntarily  and 
unconditionally  surrendered  the  policy  to  the  agent,  this  action  must  be 
regarded  in  law  as  a  waiver,  by  insured,  of  his  right  to  treat  the  policy 
as  in  full  force  and  effect  until  the  company  paid  or  tendered  to  him  the 
unearned  premium;  the  company  is  not  liable  under  the  policy,  therefore, 
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upon  the  subsequent  destruction,  by  fire,  of  the  buildings  insured  by  the 
policy,  although  the  unearned  premium  has  never  been  paid  or  tendered 
to  the  insured,  but  the  latter  can  sue  for  the  amount  due. 
BucMey  v.  Citizen^  Ins,  Co.,  112  App.  Div.  451,  reversed. 

(Argued  April  10,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  9,  1906,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  fac^^s,  bo  far  as  material, 
are  stated  in  the  opinion.  ' 

Horace  McGtiire  for  appellant.  The  policy  was  effecta- 
ally  canceled  before  the  fire.  (  Van  Valkenhurgh  v.  Lennox^ 
51  N.  Y.  465 ;  Griffey  v.  iT.  T.  G.  Ins.  Co.,  100  N.  Y. 
417 ;  mtsch  v.  A.  C,  Ins.  Co.,  152  N.  Y.  635 ;  TisdeU  v. 
N.  11.  Ins.  Co.,  155  N  Y.  163 :,  S.  <&  S.  Co.  v.  Phoenix, 
31  Ins.  L.  J.  483 ;  Walthear  v.  P.  F.  Ins.  Co.,  2  App.  Div. 
328.)  The  policy  was  canceled  by  agreement*.  {Springer  v. 
v.  A.  iT.  Assur^Co.,ZZ  N.  Y.  S.  E.  543;  Ostrander  on  Fire 
Ins.  571,  579 ;  BoeJien  v.  Williamshurgh  City  his.  Co.,  35 
N.  Y.  131 ;  SheUon  v.  A.  F.  <b  M.  Ins.  Co.,  26  N.  Y.  460.) 

Edward  C  Rice  for  respondent.  The  premium  was  actu- 
ally paid  within  the  meaning  of  the  policy.  {^Ilendrick  v. 
Lindsay,  93  U.  S.  143 ;  B.  L.  Ins.  Co.  v.  MiU^,  12  Wall. 
285;  White  v.  C  Ins.  Co.,  120  Mass.  330;  McAllister  v. 
iT.  E.  L.  Ins.  Co.,  101  Mass.  558  ;  Jurgens  v.  N.  Y.  L.  Ins. 
Co.,  114  Cal.  161;  Battle  v.  Coit,  26  N.  Y.  404;  Train  v. 
H.  Ins.  Co.,  62  K  Y.  598 ;  Sheldon  v.  C.  L.  Ins.  Co.,  25 
Conn.  542 ;  Teal  v.  Spangler,  72  Ind.  384 ;  2  Daniel's  Neg. 
Inst.  [5th  ed.]  1221 ;  A.  Bank  v.  Hunsiker,  72  N.  Y.  252.) 
There  could  not  be  an  effective  cancellation  of  the  policy  at  the 
instance  of  the  defendant  without  actual  payment  or  tender 
to  the  plauitiff  of  the  unearned  premium.  {Tisdell  v.  N.  H. 
F.  Lis.  Co.,  155  N.  Y.  163;  Van  Valkenhurgh  v.  Z.  Ins. 
Co.,  51  N".  Y.  465 ;    Griffey  v.  N.  T.  C.  Ins.  Co.,  100  K  Y, 


1907.]  Buckley  v.  Citizens'  Ins.  Co.  401 

N.  Y.  Rep.J    Opinion  of  the  Court,  per  Edward  T.  Bartlett,  J. 

420 ;  Zatian  v.  Z.  Ins.  Co,y  45  N.  J.  L.  453.)  There  was  not 
a  legal  surrender  of  the  policy  by  the  insured.  {Griffey  v. 
iiT.  T.  a  Im.  Co.,  100  N.  Y.  417,  420;  Tisdell  yI N.  IT. 
Ins.  Co.,  155  N.  Y.  163 ;  Train  v.  H.  Ins.  Co.,  62  K.  Y. 
G02;  Crown  Pt.  w.  A.  Ins.  Co.,  53  Hun,  226;  127  N.  Y. 
617;  Haihorn  v.  O.  Ins.  Co.,  53  Barb.  28 ;  Yon  Wien  v.  S. 
U.  &  M.  lis.  Co.,  118  N.  Y.  94,  101 ;  Ilickey  v.  II.  Ins.  Co., 
36  N.  Y.  Supp.  330 ;  F.  C.  Works  v.  W.  Ins.  Co.,  36  Chicago 
Leg.  News,  201.) 

Edwabd  T.  Babtlett,  J.  The  defendant  company  is 
located  in  the  state  of  Missouri,  and  its  general  agents  in  tliis 
state  at  the  time  of  the  transactions  involved  in  tliis  action 
were  Becker  &  Company,  of  Little  Falls,  Herkimer  county. 
The  plaintiff  Buckley  was  the  owner  of  a  hotel  located  at 
Big  Moose,  a  hamlet  in  the  Adirondacks.  On  the  12th  of 
April,  1903,  the  defendant  issued  its  policy  of  insurance,  for 
the  term  of  one  year  from  date,  covering  this  hotel  for  the 
amount  of  $625.00.  There  was  other  insurance  upon  the 
building,  the  total  amount  being  $2,500.00.  On  the  night  of 
the  fifth  of  July  following  the  building  was  totally  destroyed 
by  fire.  The  defendant  company  resists  the  payment  of  this 
claim  on  the  ground  that  the  policy  was  canceled  and  not  in 
force  at  the  time  of  the  fire. 

A  preliminary  question  is  presented  as  to  whether  the 
premium  tinder  this  policy  had  been  paid  at  the  time  of  the 
loss.  Becker  &  Company,  the  general  agents  of  the  defend- 
ant, transacted  their  business  with  it  as  follows :  They  made 
a  daily  report  to  the  defendant  in  Missouri  as  to  any  policies 
they  had  written  and  on  receipt  thereof  the  company  charged 
them  with  the  amount  of  premium  on  each  policy.  At  the 
end  of  sixty  days  the  defendant  rendered  to  its  general  agents 
a  bill  for  the  total  premiums  that  had  accumulated  during  that 
period,  and  the  latter  paid  the  same  without  regard  to  any 
arrangements  they  might  have  made  with  the  insured  as  to 
credit  on  the  payment  of  premium. 

The  premium  on  the  policy  in  suit  amounted  to  $24.38. 
26 
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Becker  &  Coaipany,  at  the  time  of  issuing  the  policy,  gave 
the  plaintiflE  credit  for  this  payment.  This  amount  together 
with  the  premiums  on  the  poUcios  in  two  other  companies 
issued  at  the  same  time  on  the  same  property  was  $97.51. 
The  plaintiff  also  owed  Becker  &  Company  $100.00,  premiums 
on  policies  on  other  property.  In  payment  of  these  two 
items  the  plaintiff,  on  or  about  May  20th,  1903,  gave  to 
Becker  &  Company  his  note  for  $197.50,  dated  May  20th, 
1903,  payable  three  months  after  date  to  the  order  of  Becker 
&  Company  at  the  First  National  Bank  of  Remsen,  with 
interest.  Becker  &  Company  soon  after  receiving  this  note 
indorsed  it  and  procured  its  payment  at  a  bank  in  Little  Falls 
and  received  the  proceeds  thereof.  The  bank  held  the  note 
until  its  maturity  on  August  20th,  1903,  when  it  was  taken 
up  by  Becker  &  Company,  and  they  still  hold  it.  The 
$100.00  item,  not  involved  in  this  action,  has  been  paid  by 
plaintiff.  The  court  found  that  the  premium  on  the  policy 
in  question  was  charged  to  Becker  &  Company  by  tlie 
defendant  company  in  its  April  account.  The  full  amount  of 
this  account  was  paid  by  Becker  &  Company  to  defendant  in 
August  following.  The  defendant,  on  the  return  to  it  of  the 
policy,  credited  its  agents  with  the  amount  of  the  unearned 
premium,  and  this  credit  would  appear  in  the  July  account  to 
be  subsequently  paid. 

In  view  of  these  transactions  it  is  clear  that  as  between  tli6 
plaintiff  and  the  defendant  company  tlie  premium  on  the 
policy  in  suit  was  paid  at  the  time  the  credit  was  given. 

On  the  23rd  of  June,  1903,  Becker  &  Company  mailed  to 
the  plaintiff  a  notice  sent  by  them  and  dated  June  20tli,  1903, 
stating  that  the  policy,  describing  it,  "is  hereby  canceled 
f ro!n  and  after  five  days  of  the  date  hereof ;  this  notice  being 
given  pursuant  to  the  condition  contained  in  said  policy,  of 
which  the  following  is  a  copy,  to  wit:  'This  policy  shall  be 
canceled  at  any  time  at  the  request  of  the  assured ;  or  by  the 
company  by  giving  five  days'  notice  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinbefore  provided,  or  become 
void  or  cease,  the  premium  having  been  actually  paid,  the 
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unearned  portion  shall  be  returned  on  surrender  of  this  policy 
or  last  renewal,  this  company  retaining  the  customary  short 
rate ;  except  that  when  this  policy  is  canceled  by  this  com- 
pany by  giving  notice,  it  shall  retain  only  the  jpro  rata  pre- 
mium.' You  are  requested  to  return  said  policy  to  this  office 
accordingly,  when  the  unearned  premium,  if  any  be  due,  will 
be  returned  to  yoxxpro  rata^  as  provided  in  said  condition." 

It  is  found  that  this  notice  was  received  by  the  plaintiff  on 
the  23rd  or  24th  of  June,  and  that  on  or  about  the  20th  of 
June  the  plaintiff  mailed  to  Becker  &  Company  the  policy, 
no  letter  or  communication  being  sent  with  it.  There  is 
nothing  in  the  findings  to  show  that  this  surrender  of  tlio 
policy  was  in  any  way  conditional.  The  unearned  premium 
was  not  paid  to  the  plaintiff  before  the  fire  or  at  any  time, 
nor  was  it  ever  tendered.  The  policy  was  returned  by  Becker 
&  Company  to  the  defendant  company  after  tlie  fire  and  on 
July  7th,  1903. 

The  question  is,  therefore,  presented  as  to  the  effect  upon 
plaintiff's  cause  of  action  of  this  voluntary  and  unconditional 
surrender  of  the  policy  to  the  defendant.  Tlie  respondent's 
counsel  argues  that  there  could  not  be  an  effective  cancella- 
tion of  the  policy  at  the  instance  of  the  defendant  without 
actual  payment  or  tender  to  the  plaintiff  of  the  unearned 
premium,  and  cites  in  support  of  this  proposition  the  case  of 
Tisdell  V.  New  Hampshire  Fire  Ins.  Co.  (155  N.  Y.  163). 
In  the  case  cited  the  defendant  admitted  that  the  policy  in 
suit  had  not  been  surrendered  or  tendered  to  it  by  the.insured 
and  that  no  demand  had  been  made  for  the  return  of  the 
premiums  or  the  unearned  portion  thereof.  In  that  case  the 
opinion  of  this  court  states :  "  The  question  presented  on  this 
appeal  is  no  longer  an  open  one  in  this  court.  It  was  decided 
in  the  case  of  Nitsch  v.  American  Central  Insurance  Com- 
pany (152  N.  Y.  635),  affirmed  in  this  court  without  an 
opinion.  In  that  case,  as  in  this  one,  the  question  presented 
was,  whether  the  provision  of  the  New  York  standard  policy 
of  fire  insurance,  relating  to  the  cancellation  of  the  policy  at 
the  instance  of  the  company,  requires  that,  in  addition  to 
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giving  the  five  days'  notice,  the  company  must  return  or  tender 
the  unearned  premium  in  order  to  effect  a  cancellation.  The 
answer  was  in  the  affirmative.  The  only  question  presented 
for  consideration  in  this  case,  therefore,  is  whether  the  defend- 
ant returned  or  tendered  the  unearned  premium."  As  it 
appeared  that  there  was  no  return  or  tender  of  tlie  unearned 
premium  this  court  held  in  the  cases  of  Nitsch  and  TlsdeU 
that  the  provision  of  the  standard  policy  relating  to  the  can- 
cellation of  a  policy  at  the  instance  of  the  company  requires 
that  in  addition  to  giving  five  days'  notice  the  company  must 
return  or  tender  the  unearned  premium  in  order  to  effect  a 
cancellation. 

The  case  at  bar  differs  from  the  above  cases,  as  already 
pointed  out,  by  reason  of  the  additional  fact  that  the  plaintiff 
had  voluntarily  and  unconditionally  surrendered  his  policy 
immediately  on  receiving  the  notice  of  cancellation.  We  are 
of  opinion  that  this  action  on  the  part  of  the  plaintiff  must 
be  regarded  in  law  as  a  waiver  of  his  right  to  treat  the  policy 
as  in  full  force  and  effect  until  the  company  paid  or  tendered 
to  him  the  unearned  premium.  The  one  object  of  the  can- 
cellation clause  is  to  place  the  poUcy  in  the  custody  of  the 
insurance  company  absolutely  and  unconditionally.  If  the 
insured  permits  this  to  be  done  by  his  voluntary  act,  when 
the  company  gives  notice  of  cancellation  without  receiving 
from  it  the  unearned  premium  he  assents  to  the  cancellation, 
but  can  sue  for  the  amount  due  him.  It  is  a  question  of  vital 
importance  to  the  insurer  and  the  insured  as  to  the  precise 
meaning  of  the  cancellation  clause  in  the  standard  policy. 
The  situation  is  not  a  complicated  one  and  the  court  desires 
to  so  construe  the  clause  that  its  meaning  may  be  made  clear. 
If  the  insurance  company  desires  to  cancel  it  must,  as  we 
have  held  in  the  cases  cited,  not  only  give  the  notice  required, 
but  accompany  it  by  the  payment  or  tender  of  the  pro  rata 
amount  of  the  unearned  premium ;  it  cannot  legally  demand 
of  the  insured  the  surrender  of  the  policy  and  its  cancellation 
until  this  is  done.  If,  on  the  other  hand,  the  insured  desires 
to  terminate  the  contract,  he  must  give  the  notice  of  cancella- 
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tion,  allow  the  company  to  retain  the  customary  short  rate  of 
unearned  premium  and  surrender  the  policy.  If  the  company 
fail,  on  demand,  to  pay  the  balance  of  premium  due  he  can  sue 
and  recover  the  same.     These  views  lead  to  reversal. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  event. 

Vann,  J.  (dissenting).  I  concur  in  the  conclusion  that  as 
between  the  plaintiff  and  the  insurance  company  the  premium 
in  question  was  paid  before  the  lire  occurred.  When  the 
agents  in  the  ordinary  course  of  their  business  with  the  plain- 
tiff gave  him  credit,  he  no  longer  owed  the  company  but  owed 
them  the  amount  of  the  premium. 

Cancellation  of  the  poUcy  was  authorized  "  at  any  time  at 
the  request  of  the  assured,  or  by  the  company  by  giving  five 
days'  notice."  In  either  event,  as  the  contract  furtlier  provided, 
"  the  premium  having  been  actually  paid,  the  unearned  portion 
shall  \yQ  returned  on  surrender  of  this  policy."  Whether  the 
insurer  or  the  insured  is  the  actor  in  the  attempt  to  cancel, 
cancellation  is  not  complete  until  the  unearned  premium  is 
returned.  {Tisdell  v.  Nevo  Hampshire  Fire  Ins,  Co,^  155 
N.  Y.  163,  165.)  If  the  insTired  is  the  actor,  the  surrender 
of  the  policy  and  the  return  of  the  premium  are  concurrent 
acts.  If  the  insurer  is  the  actor,  the  notice  and  the  return 
of  the  premium  are  sufficient,  for  the  insured  might  be 
unwilling  to  surrender  the  policy.  If,  however,  after  the 
insurer  has  given  the  notice,  the  policy  is  surrendered  by  the 
insured,  return  of  the  premium  must  be  made  concurrently, 
or,  if  the  surrender  is  by  mail,  as  soon  as  practicable,  unless 
such  return  is  duly  waived.  In  the  case  before  us  the  com- 
pany treated  the  act  of  surrender  and  the  act  of  returning  the 
premium  as  concurrent  in  the  notice  served  by  its  agents,  for 
they  therein  requested  him  "  to  return  said  policy  to  this 
office,  when  the  unearned  premium,  if  any  be  due,  will  be 
returned  to  you."  Pircsuant  to  this  notice,  the  insured  mailed 
the  policy  to  the  agents  without  instructions  or  comment,  and 
the  premium  had  not  been  returned  or  tendered  when  the 
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fire  occurred,  although  there  was  both  time  and  opportunity 
to  do  so. 

Under  these  circumstances,  is  the  question  of  waiver  one  of 
fact  or  law  ?  The  learned  referee  treated  it  as  one  of  fact, 
for  he  found  that  "  the  unearned  premium  (being  the  sum  of 
$19.30)  was  not  paid  or  tendered  to  the  plaintiff  before  the 
fire,  and  the  plaintiff  did  not  at  any  time  waive  such  payment 
or  tender."  In  his  opinion  he  gave  his  reasons  in  part  for  so 
finding  as  follows  :  "  Presumptivelj^  the  return  of  the  policy  to 
Becker  and  Company  was  in  compliance  with  the  request  in  the 
notice,  in  order  to  obtain  the  unearned  premium,  and  was  not 
an  assent  to  a  cancellation  without  the  perfoiinance  by  Becker 
and  Company  of  what  they  had  expressly  offered  to  do  in  the 
notice.     No  intent  of  that  kind  can  properly  be  inferred." 

As,  according  to  the  policy,  surrender  and  return  are  con- 
current acts  so  far  as  practicable,  in  the  absence  of  evidence 
to  the  contrary  the  former  is  presumed  to  be  made  upon  the 
condition  that  it  shall  not  take  effect  until  the  latter  is  per- 
formed. While  the  surrender  was  voluntary  it  was  not  vol- 
unteered, for  it  was  made  upon  the  request  of  the  company 
contained  in  a  notice  of  intent  to  cancel,  and  accompanied 
with  the  statement  that  the  premium  would  be  returned 
"  when  "  the  policy  was  returned.  The  policy  was  returned, 
but  the  premium  was  not,  although  the  agents  had  an  inter- 
view with  the  plaintiff  after  the  surrender  and  before  the  fire. 
Moreover,  at  that  interview  the  agents  expressly  agreed  to 
hold  the  policy  until  it  was  placed  in  another  company.  It 
was  not  placed  in  another  company,  but  held  by  the  agents 
until  after  the  fire,  when  it  was  sent  to  the  defendant. 

In  my  opinion  there  was  no  waiver  as  matter  of  law,  and 
the  referee  having  found  upon  sufficient  evidence  that  there 
was  no  waiver  as  matter  of  fact,  the  judgment  should  be 
affirmed. 

CuLLEN,  Ch.  J.,  O'Brien,  Haioht  and  Hisoock,  JJ.,  con- 
cur with  Edward  T.  Bartlett,  J. ;  Chase,  J.,  concurs  with 
Vann,  J. 

Judgment  reversed,  eto. 
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Chables  H.  Johnson,  Respondent,  v.  Samuel  B.  Grenell, 

Appellant. 

Real  Property — When  Conveyance  op  Lot  Fronting  on  Road- 
way Running  Along  and  Extending  to  the  Waters  of  a  Navigable 
River  Conveys  Title  to  Roadbed  and  Appurtenant  Riparian 
Rights.  Where  the  owner  of  an  island  in  a  navigable  river,  which  had 
been  laid  out  into  lots,  with  boulevards,  streets  and  roads,  according  to  a 
map  upon  which  the  lots  were  designated  by  numbers,  sold  a  loc  abutting 
upon  a  boulevard  running  along  and  extending  to  the  waters  of  the  river, 
the  lot  being  conveyed  as  "lot  numbered  34  as  laid  out  on  the  map,"  with 
a  description  so  indefinite  and  ambiguous  that  reference  must  be  made  to 
the  map  to  ascertain  the  dimensions  and  boundaries  of  the  lot,  and  the 
deed  contains  no  language  from  which  it  can  be  inferred  that  the  grantor 
intended  to  reserve  any  interest  in  the  fee  of  the  boulevard  itself  or  in  the 
appurtenant  riparian  rights,  the  legal  title  to  the  whole  of  the  boulevard 
in  front  of  the  lot  in  question,  together  with  the  riparian  rights,  passed 
to  the  grantee  of  the  lot,  subject  only  to  the  public  easement  or  right  of 
passage  over  the  boulevard. 

Johnson  V.  GreneU,  112  App  Div.  620,  affirmed. 

(Argued  May  3,  1907;  decided  May  10,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  5,  1906,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee  and  granting  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  G^Leary  for  appellant.  The  fee  in  the  northerlj 
one-half  of  the  lands  of  South  boulevard  adjacent  to  the  east- 
erly one-half  of  lot  34  is  all  that  plaintiff  can  reasonably 
claim.  {BiHsell  v.  N.  T,  C.  E.  li.  Co,,  23  N.  Y.  61 ;  Pertain 
V.  N.  Y.  a  R.  JR.  Co,,  36  N.  Y.  121 ;  Graham  v.  Steruy  168 
K  Y.  521 ;  Mott  v.  3foit,  68  N.  Y.  253 ;  Wat807i  v.  City  of 
Nev)  YorTc,  67  App.  Div.  579.)  A  deed  of  land  bounded  on 
a  highway  and  described  as  corners  and  distances  and  bounds 
excludes  the  highway,  when  it  contains  what  it  purports  to 
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without  the  highway.  {K,  G,  F.  Ins.  Co.  v.  StevefiSj  87 
K  Y.  292 ;  B,,  JV.  T.  <&  K  E.  li.  Co,  v.  Stiffler,  61  N.  T. 
351 ;  Mott  V.  Mott,  68  N.  Y.  247 ;  Blakman  v.  Eiley,  138  N.  Y. 
318;  White's  Bank  v.  NicKoh^  64  N.  Y.  65;  Kennedy 
V.  Jf.,  H.  &  F.  T.  Go,,  77  App.  Div.  484;  178  N.  Y.  508; 
Wendall  v.  People,  8  Wend.  183  ;  Van  Wych  v.  Wrightj  18 
Wend.  158 ;  Dreio  v.  AS^iJ7^7^5,  46  jS".  Y.  207 ;  Jackson  v. 
Hathaway,  15  Johns.  453.)  The  defendant  has  not  parted 
with  the  fee  in  South  boulevard  and  is  in  possession  of  all 
riparian  rights.  To  deprive  defendant  of  the  water  rights  on 
the  shore  of  South  boulevard,  plaintiflE  must  show  an  absolute 
title  in  fee  of  all  the  lands  embraced  herein  in  himself.  (71 
/  S.  Go.  V.  Visger,  86  App.  Div.  136 ;  Saunders  v.  N.  Y. 
G.  R.  R.  Go.,  144  N.  Y.  75 ;  Rumsey  v.  N.  T.  <&  N.  K  R. 
R.  Go.,  133  N.  Y.  79.) 

V.  K.  Kellogg  for  respondent.  The  conveyance  from  Lucy 
M.  Grenell  to  Hopkins  and  Chamberlain  of  lot  34  con- 
veyed the  entire  boulevard  in  front  of  that  lot,  and  the 
riparian  rights  incidental  thereto,  to  the  grantees.  {Jackson 
V.  Hathaway,  15  Johns.  447 ;  Gorham  v.  E.  El.  Go.,  80 
Hun,  290 ;  Henn^ssy  v.  Murdock,  137  N.  Y.  317 ;  Mangam 
V.  Sing  Sing,  11  App.  Div.  212;  Edsall  v.  Howell,  86  Hun, 
424 ;  YiVUige  v.  Gowan,  4  Paige,  513 ;  Graham  v.  Stem, 
168  K  Y.  521 ;  Mott  v.  Eno,  97  App.  Div.  611 ;  Gere  v. 
McGhesney,  84  App..  Div.  41 ;  Brewing  Go.  v.  Wharf  Go., 
59  App.  Div.  92 ;  Paige  v.  S.  Ry.  Go.,  178  N.  Y.  102 ; 
Miller  V.  iT.  I",  etc.,  Ry.  Go.,  183  N.  Y.  123 ;  Lowenberg 
v.  Brown,  79  App.  Div.  414.) 

Gkay,  J.  In  1865,  Lucy  M.  Grenell  purchased  an  island 
in  the  St.  Lawrence  river  and  she  caused  the  same  to  be  laid 
out  into  lots,  with  boulevards,  streets  and  roads;  according  to 
a  map  which  she  made  and  filed.  Upon  this  map  the  lots 
were  numbered  and,  in  1894,  she  sold  to  Hopkins  &  Chamber- 
lain "  the  lot  numbered  34  as  laid  out  on  the  map  of  the  Grenell 
Island  Park,  the  lot  laying  {sic),  on  the  South  east  shore  and 
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adjoining  lot  175,  on  the  south  west  of  lot  now  deeded  to 
Widener,  the  lot  126  feet  front  and  68  feet  deep,  supposed  to 
contain  60  hy  100  feet,  the  same  more  or  less."  Thereafter, 
in  1897,  Hopkins  &  Chamberlain  conveyed  the  same  lot,  by 
the  same  description,  to  Robbins.  In  1901  Robbins  conveyed 
to  til  is  plaintiff  "the  east  one-lialf  of  lot  number  34  as  laid 
down  on  a  map  of  Grenell  Island  Park,  said  lot  being  on  the 
south-east  shore  *  *  *  together  with  the  dock  and  dock- 
age in  front  of  said  lot  and  the  water  riglits  acquired  and  used 
by  parties  of  the  first  i)art  and  the  boat  house  on  said  lot  and 
dock "  etc.  '•'  South  Boulevard "  upon  the  Grenell  map 
extends  along  the  southerly  shore  of  the  island  and  intervenes 
between  lot  34  and  the  river ;  being  50  feet  in  width.  While 
Robbins  owned  the  lot  he  constructed  on  the  shore,  in  front  of  it, 
a  crib  dock,  upon  the  westerly  end  of  which  he  placed  a  building. 
Subsequentlj',  another  person,  a  stranger  to  the  title,  placed  a 
building  upon  the  easterly  end  of  the  dock  and  paid  the 
Grenells  a  rental.  After  the  plaintiff  liad  acquired  the  easterly 
half  of  the  lot,  he  purchased  the  building  in  front  of  it  upon 
the  dock.  He  then  commenced  this  action  to  determine  the 
title  to  the  street  in  front  of  his  land.  The  defendant  was 
the  husband  of  Mrs.  Grenell,  the  original  owner,  who  has  suc- 
ceeded to  all  her  right  and  title,  as  the  devisee  under  her  will. 
lie  claims  that  no  part  of  the  land  in  the  boulevard  was  con- 
veyed by  his  wife's  deed  to  Hopkins  &  Chamberlain  and  denies 
any  right  in  the  plaintiff  to  possess,  or  to  use,  the  shore.  lie 
succeeded  in  recovering  a  judgment  establishing  his  title  to 
the  south  half  of  the  boulevard  and  to  tli«  riparian  ownership. 
This  judgment,  however,  was  reversed  by  the  Appellate 
Division  ;  where  it  was  held,  the  court  being  divided  in  opin- 
ion, that,  upon  the  facts,  the  plaintiff  was  sliown  to  be  the 
possessor  of  the  legal  title  to  the  street  and  to  the  boat  house 
and  dock ;  subject,  as  to  the  street,  to  the  exercise  of  the  public 
easement. 

I  think  that  the  determination  by  the  Appellate  Division 
was  correct.  So  far  as  the  description  of  the  premises 
included  dimensions,  they  may  be  disregarded,  as  affecting,  or 
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limiting,  the  land  conveyed.     The  words  "  lot  126  feet  front 
and  68  feet  deep,  supposed  to  contain  60  by  100  feet,  the 
same  more  or  less,"  if  not  meaningless,  are  too  ambignons. 
What  the  original  deed  of  Mrs.  Grenell  intended  to  grant  was 
to  be  ascertained  from  her  map.     It  conveyed  a  piece  of  land 
known  as  lot  No.  34  on  the  map,  being  on  the  sontheast  shore, 
with  a  road  in  front  of  it  extending  to  the  waters  of  the  river. 
Had  the  grantor  intended  to  reserve  the  land  in  the  roadway, 
or  any  part  of  it,  she  could  have  done  so;  but  there  is  an 
absence  of  any  language,  from  which  such  an  intention  could 
be  hnplied.     Indeed,  there  is  no  sufficient  reason  apparent  to 
infer  an  intention  by  the  grantor,  when  parting  with  her  title 
to  the  only  land  adjoining  the  road,  to  reserve  any  interest  in 
the  fee  of  the  road  itself.     Manifestly,  from  the  facts,  an 
inducement  to  the  purchaser  of  the  lot  was  its  being  shown, 
and  stated,  to  lie  "apon  the  shore  of  the  island  and  the  enjoy- 
ment of  the  riparian  advantages  conferred  a  distinct  value. 
The  ordinary  presumption  is  that ,  in  the  absence  of  contradic- 
•  tory  terms,  the  grantor  does  not  intend  to  retain  the  fee  of  the 
soil  in  the  street.     (  White's  Bank  of  Buffalo  v.  NichoU^  64  N. 
Y.  65,  70.)     The  grantees  of  Mrs.  Grenell,  in  this  case,  had  the 
right  to  rely  upon  the  application  of  the  rule  that  a  grantor 
will  not  be  supposed  to  have  reserved  the  title  to  the  road 
bounding  a  grant  of  lands,  if  its  control  ceased   to  be  of 
importance  to  him  by  reason  of  his  having  parted  with  all  of 
his  interest  in  the  lands  adjoining  it.     {Haberman  v.  Baker, 
128  N.  Y.  253.)     That  Mrs.  GrenelPs  grantees  took  by  her 
deed,  certainly,  one-half  of  the  road  was  conceded  and  had 
she  owned  any  land  upon  the  other  side  of  the  road,  the  other 
adjoining  half  of  the  road  would  have  remained  hers.     As  we 
have  seen,  that  was  not  the  case  and  the  defendant  cannot 
claim  that  any  riparian  rights  remained  in  his  predecessor  in 
the  title.     In  the  absence  of  anything  expressing  a  contrary 
intention,  those  ricrhts  follow  a  grant  of  the  uplands. 

It  was  held  in  Haherman  v.  Baker ^  {suprd)^  that  "  where 
the  hijyhway  has  been,  as  in  the  present  case,  wholly  made 
from  and  upon  the  margin  of  the  grantor^s  land,  his  sabN- 
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qiient  grant  of  the  adjoining  land  should  be  deemed  to  com- 
prehend the  fee  in  the  whole  roadbed,  upon  the  same  prin- 
ciple that  exists  for  giving  the  fee  to  the  center  in  other 
cases."  In  the  present  case  the  control  of  the  boulevard, 
which  had  ceased  to  be  of  importance  to  Mrs.  Grenell  after 
she  had  parted  with  the  adjoining,  land,  was  important  and 
essential  to  her  grantees,  for  obvious  reasons  connected  with 
their  full  enjoyment  of  the  premises. 

In  the  cases  of  Bissell  v.  JV,  T.  O.  H.  li,  Co.,  (23  N.  Y. 
61);  Haherman  v.  Baker,  {supra),  and  Grahavx  v.  Stem, 
(168  ib.  521),  will  be  found  ample  support  for  the  doc- 
trine that  in  the  case  of  such  a  grant  as  this  record  presents, 
in  legal  intendment,  the  grantor  conveyed  her  property  in  the 
whole  road  bounding  the  premises  granted. 

I  advise  that  the  order  appealed  from  be  affirmed  and, 
under  the  stipulation  of  the  appellant,  that  judgment  absolute 
be  ordered  for  the  respondent,  with  costs  in  all  the  courts. 

CiiLLEN,  Ch.  J.,  O'Brien,  Vann,  Werner  and  Willard 
Bartlett,  JJ.,  concur ;  CIiase,  J.,  dissents. 

Ordered  accordingly. 


Lottie  Gaines,  Appellant,  v.  The  Fidelity  and  Casualty 
Company  of  New  York,  Respondent. 

1.  Insurance  (Life  or  Accident) — When  Materiality  op  Fact 
Stated  to  Be  True  in  Application  for  Policy  Is  of  No  Conskquence. 
Where  a  fact  is  stated  in  answer  to  a  question  propounded  in  an  applica- 
tion for  a  life,  or  accident,  insurance  policy,  the  materiality  of  the  fact 
stated  by  the  assured  is  of  no  consequence,  if  the  contract  be  that  the 
matter  is  as  represented,  and  unless  it  prove  so,  whether  from  fraud, 
mistiike,  negligence  or  other  cause,  not  proceeding  from  the  insurer,  or 
the  intervention  of  the  law,  or  the  act  of  God.  the  assured  can  have  no 
claim. 

2.  Accident  Insurance  —  When  Finding  by  Jury  That  Payee  of 
Accident  Policy  Was  Not  the  Wifr  of  the  Assured,  as  Stated  in 
His  Application  for  the  Policy.  Precludes  Recovery.  Where  the 
assured,  \n  his  applicAtlon  for  a  policy  InsnHn.e  him  against  bodily 
Injury,   th«  applloatlon  being  mad«  a  part  of  and  th«  basis  of  th« 
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policy,  or  contract,  of  insurance,  stated  in  answer  to  a  question  as  to 
the  *•  relationship '*  of  the  payee,  or  beneficiary,  named  in  the  policy, 
that  she  was  his  wife,  and  it  was  found  by  the  jury,  upon  the  trial  of  an 
action  brought  on  the  policy,  after  the  death  of  the  assured,  caased  by 
a  pistol  shot  fired  by  another,  that  the  payee  was  not  the  wife  of  the 
assured;  she  cannot  recover,  since  the  insurer  was  entitled  to  know  the 
actual  relationship,  which  the  person,  for  whom  the  assured  desired  the 
benefit  of  the  insurance  contmct,  sustained  to  him;  for  it  bore  upon  the 
risk  which  it  was  to  assume.  The  inquiry  related  to  the  risk;  the  state- 
ment in  the  answer  was  made  a  warranty  to  be  contained  in  the  policy 
and,  it  having  been  determined  that  the  statement  w&s  untrue,  the  right 
to  recover  upon  the  contract  was  forfeited. 

Oaines  v.  Fidelity  &  Casualty  Co.,  Ill  App.  Div.  886,  affirmed. 

(Argued  April  19,  1907;  decided  May  10.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  16,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alfred  C,  Cowan  for  appellant.  Error  was  committed  hj 
the  Appellate  Division  in  affirming  the  finding  of  the  jury 
on  the  assumption  that  the  jury  had  answered  the  second 
question  submitted  to  it,  viz. :  Was  the  deceased  intentionally 
killed,  in  the  affirmative,  as,  if  the  jury  had  so  found  itsliould, 
under  the  instructions  of  the  court,  have  found  for  the  plain- 
tiff in  the  sum  of  sixteen  dollai-s.  {Carpenter  v.  Taylor^  164 
K  T.  180;  McOuire  v.  Bell  TeUplione  Co.,  167  N.  Y.  208; 
Ives  V.  EllU,  169  K  Y.  85;  Bank  of  State  of  N,  Z  v. 
S.  Nat,  Banh,  170  N.  Y.  1,  5.)  The  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  should  have  been 
granted,  and  the  order  denying  the  motion  should  be  revei-scd 
and  a  new  trial  granted.  {Conlon  v.  Mission,  etc.,  87  App. 
Div.  165  ;  Guyot  v.  Butts,  4  Wend.  580  ;  Parshall  v.  Klinck, 
43  Barb.  203;  Cole  v.  K  B.  C  Co..  16  N.  Y.  Supp.  780; 
W.  S.  P.  Co.  V.  Barclay,  48  Hun,  54;    Cleffff  v.  iT.  Y.  F. 
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Union,  51  Hiin,  232;  129  N.  Y.  638 ;  VoUkommer  v.  iV".  EL 
R.  R.  Co.,  23  App.  Div.  88 ;  Kring  v.  N,  Y.  C.  ib  IL  R. 
R.  R.  Co,,  45  App.  Div.  373 ;  Hess  v.  Sloan,  47  App.  Div. 
585;  173  N.  Y.  616;  Bulkin  v.  Ehret,  29  Abb.  [N.  C]  64; 
20  N.  Y.  Supp.  731.)  The  trial  judge  committed  error  in 
charging  that  plaintiff  cannot  recover  unless  she  proves  she 
was  the  lawful  wife  of  Ulysses  Gaines.  ( IF.  Z.  Ins,  Co,  v. 
Ha^iey,  10  Kan.  525  ;  Badger  v.  Badger,  88  N.  Y.  546 ;  OaU 
V.  GaJi,  114  N.  Y.  109  ;  Benjamin  v.  C,  I,  Assn.,  44  La.  Ann. 
1017;  Lamphin  v.  Travelers^  Asan,,  11  Col.  App.  249; 
Spencer  v.  C  M,  L.  Assur,  Assn.,  142  N.  Y.  505 ;  Jones  v. 
B,  L,  Ins,  Co.,  61  N.  Y.  79 ;  Davis  v.  Supreme  Lodge,  35 
App.  Div.  354 ;  Dougherty  v.  M.  L,  Ins,  Co,,  3  App.  Div. 
313 ;  Spitz  V.  J/".  B,  L,  Assn.,  5  Misc.  Rep,  245.) 

Charles  C,  Nadal  for  respondent.  If  the  plaintiff  was  not 
the  wife  of  Gaines  when  the  policy  was  issued  there  was  a 
clear  breach  of  warranty.  (May  on  Ins.  [4th  ed.]  §  156 ; 
Clemens  v.  Royal  Society,  131  K.  Y.  485  ;  Clements  v.  C.  L 
Co.,  29  App.  Div.  131 ;  Cushman  v.  U.  S,  L.  Ins,  Co.,  63 
N.  Y.  404;  Makel  v.  //.  M.  L,  Ins.  Co.,  95  App.  Div.  241; 
Foot  V.  A,  L.  Ins.  Co.,  61  N.  Y.  571 ;  Dwight  v.  G.  L.  Ins. 
Co.,  103  N.  Y.  341;  Foley  v.  Royal  Arcanum,  151  N.  Y. 
196  ;  Roche  v.  Supreme  Lodge  K.  of  II,,  21  App.  Div.  599 ; 
Stemaman  v.  M.  L.  Ins.  Co.^  49  App.  Div.  473 ;  Schane  v. 
M.  L.  Ins.  Co.,  76  App.  Div.  271.)  An  order  denying  a 
motion  for  a  new  trial  on  the  ground  of  newly -discovered  evi- 
dence is  not  reviewable  in  the  Court  of  Appeals.  (  White  v. 
Benjamin,  150  N.  Y.  258;  Smith  v.  Rlatt,  96  N..Y.  634; 
Dalryrnple  v.  Ilannum.,  54  N.  Y.  654 ;  Baher  v.  Reming- 
ton,  45  N.  Y.  323 ;  Reilly  v.  D.  &  IL  C.  Co.,  102  K  Y.  383.) 

Gray,  J.  The  policy  in  question  insured  Ulysses  Gaines 
against  bodily  injury,  resultinor  iu  death,  in  the  sum  of  $2,000. 
It  stated  that  the  defendant  insured  him  "  in  consideration  of 
*  *  *  the  statements  in  the  schedule  hereinafter  con- 
tained, which  statements  the  insured  makes  on  the  acceptance 
of  this  policy  and  warrants  to  be  true."     The  warranties  con- 
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tained  in  the  schedule  of  the  policy  included  the  statement, 
in  answer  to  a  question  as  to  the  "  relationship  "  of  this  plain- 
tiff, whom  the  insured  had  named  as  the  payee,  that  she  was 
his  wife.  The  assured  was  killed  by  a  pistol  shot,  fired  by 
another,  and  this  action  by  the  plaintiff,  as  the  beneficiary 
named  in  the  policy,  was  defended  upon  the  ground,  among 
others,  that  there  had  been  a  breach  of  the  warranty ;  in  that 
she  was  not  the  wife  of  the  assured.  The  result  of  the  trial 
was  that  the  jury  found  a  verdict  in  favor  of  the  defendant 
upon  this  question  of  fact  and  the  unanimous  affirmance  of 
the  judgment  thereupon  is  conclusive. 

The  question  of  law,  which  has  survived,  is  raised  by  excep- 
tions taken  by  the  plaintiff  to  the  charge  of  tlie  trial  court 
that  she  could  not  recover  unless  slie  was,  at  the  time  of  the 
insurance,  the  wife  of  the  person  assured.  As  tlie  question  of 
fact  was  submitted  to  the  jurors  by  the  trial  judge,  they  were 
to  determine  whether  there  was  any  agreement  between  the 
assured  and  the  plaintiff  to  enter  into  the  marital  relationship 
and,  if  there  was,  whether,  the  plaintiff's  prior  marriage  to 
another  having  been  conceded,  she  was  "  capable  of  entering 
into  that  relationship  ; "  that  is,  "  had  she  married  the  assured 
in  good  faith  believing  h«r  husband  to  be  dead." 

The  question  of  the  avbidance  of  the  contract,  under  the 
clause  of  the  policy  relating  to  injuries  intentionally  inflicted 
by  another  upon  the  insured,  was  within  the  issues  of  the  case; 
but  the  instructions  to  the  jurors  required  them,  if  they 
decided  for  the  defendant  upon  that  defense,  to  return  a  ver- 
dict for  the  plaintiff  for  $16.00,  the  amount  of  the  premium, 
according  to  the  terms  of  the  policy. 

The  argument  of  the  appellant,  in  substance  and  effect,  is 
that  the  representation  of  the  assured  that  Lottie  Gaines  was 
his  wife  was  not  material  and  should  be  considered  as  matter 
of  description  and  not  of  warranty.  Tliis  was,  however,  a 
distinctly  expressed  warranty,  the  truth  of  which  was  a  con- 
dition of  liability  and  was  of  the  basis  of  the  contract  itself. 
The  effect  of  making  the  statement  a  part  of  the  policy  and 
of  warranting  it  to  be  true  was,  in  law,  to  induce  the  defend- 
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ant's  agreement  to  insure  and  the  statement  became  material. 
It  is  a  general  rule,  and  one  which  the  decisions  of  this  court 
have  asserted,  that  the  materiality  of  the  fact  stated  by  the 
assured  is  of  no  consequence,  if  the  contract  be  that  the  mat- 
ter is  as  represented,  and  that  unless  it  prove  so,  whether 
from  fraud,  mistake,  negligence  or  other  cause,  not  proceed- 
ing from  the  insurer,  or  the  intervention  of  the  law,  or  the 
act  of  God,  the  assured  can  have  no  claim.  (May  on  Insur- 
ance, sec.  156;  Foot  v.  ^tna  Life  Ins.  Co,^  61  N.  Y.  671, 
577 ;  Cuahnan  v.  U.  S.  Life  Ina.  Co,,  63  ib.  404,  409  ;  Don- 
Uy  V.  OUns  Falls  Life  Im.  Co.,  184  ib.  107.)  The  author 
of  tlie  text  book  cited  well  observes  :  "  One  of  the  very  objects 
of  the  warranty  is  to  preclude  all  controversy  about  the  mate- 
riality or  immateriality  of  the  statement."  The  parties  to 
this  contract  had  the  right  to  make  any  statements  of  fact 
material  thereto  and  conditions  precedent  to  any  liability 
thereupon,  all  things  being  equal  at  the  time  in  their  attitude 
to  each  other,  and  if  they  proved  false  the  contract  was 
avoided.  The  insurer  was  entitled  to  know  the  actual  rela- 
tionship, 'srhicli  the  person,  for  whom  the  assured  desired  the 
benefit  of  the  insurance  contract,  sustained  to  him  ;  for  it  bore 
upon  the  risk  which  it  was  to  assume.  The  inquiry  related 
to  the  risk ;  the  statement  in  the  answer  was  made  a  war- 
ranty to  be  contained  in  the  policy  and,  it  having  been  deter- 
mined that  the  statement  was  untrue,  the  right  to  recover 
upon  the  contract  was  forfeited. 

The  motion  for  a  new  trial,  upon  the  ground  of  newly-dis- 
covered evidence,  was  addressed  to  the  discretion  of  the  court 
below  and  the  order  denying  it  is  not  reviewable  in  this  court. 
{Lavyrence  v.  Ely,  38  N.  Y.  42 ;  Smith  v.  Piatt,  96  ib.  635.) 

None  of  the  exceptions  taken. by  the  appellant  presents  any 
error,  for  which  a  new  trial  should  be  ordered,  and  I,  there- 
fore, advise  the  affirmance  of  the  judgment  appealed  from, 
with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Werner 
and  HisoooK,  JJ.,  concur ;  Willard  Bartlett  J.,  not  sitting. 

Judgment  affirmed. 
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WiNANT  W.  Weib,  Kespoiident,  v.  Union  Railway  Company 
OF  New  York  City,  Appellant. 

1.  Damages — Elements  of  Damages  in  Actions  fob  Pebsonal 
Injuries  —  When  Loss  of  Income  May  Be  Shown  and  Considerkd  — 
Mere  Profits  of  Bcsiness  Cannot  Be  Considered.  Where  a  person 
by  reason  of  personal  injuries  lias  been  prevented  from  performing  the 
work  or  services  in  Avhich  he  was  engaged  at  the  time  of  the  injury,  the 
loss  of  time  ocoisioned  thereby  and  also  any  loss  or  diminution  of  future 
earning  power  are  elements  of  damage  to  be  considered  by  a  jury.  A 
loss  of  income  can  be  shown  and  considered  when  such  income  is  derived 
from  personal  effort  or  particular  skill  and  ability  as  distinguished  from 
the  profits  of  a  business  in  which  capital  is  invested  and  which  is  depend- 
ent upon  the  continuance  of  the  business  as  well  as  the  capital,  but  mere 
profits  of  a  business  as  such  cannot  be  considered  in  measuring  the  dam- 
ages arising  from  such  loss  of  time  or  diminution  of  earning  power. 

2.  Same  — Erroneous  Admission  of  Evidence  Tending  to  Show 
Loss  of  Profits  Caused  by  Personal  Injury  to  Owner  of  Business. 
Where  the  p'aintiff,  in  an  action  to  recover  damages  for  personal  injuries, 
was  engaged  at  the  time  of  the  injury  in  conducting  a  small  restaurant, 
or  lunch  business,  at  which  oysters  and  clams,  opened  as  they  were, 
ordered,  were  the  principal  articles  of  food  sold,  and  there  is  no  evidence 
showing  that  any  particular  skill  or  ability  was  required  in  the  manage- 
ment of  the  business  or  that  the  plaintiff  had  any  particular  skill  or  ability 
in  opening  oysters  and  clams  or  in  serving  food  to  others,  it  is  reversible 
error  to  permit  the  plaintiff  to  testify  as  to  the  profits  of  the  business 
before  his  injury;  the  evidence  should  have  been  confined  to  the  value  of 
the  plaintiff's  individual  services  during  the  time  that  he  was  imable,  by 
reason  of  his  personal  injuries,  to  perform  the  same. 

Weir  V.  Utiion  Ry.  Co,,  118  App.  Div.  — ,  reversed. 

(Argued  April  30,  1907;  decided  May  10.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fii*8t  judicial  department,  entered  March 
26,  1907,  atHrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F.  Broioji^  Henry  A,  liohinsony  Bayard  H.  Aines 
and  Aniliony  J.  Ernest  for  appellant.     The  trial  justice  erred 
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in  his  ruling  upon  evidence  and  in  his  instructions  to  the  jury. 
{Kronold  v.  City  of  New  Tork^  186  N.  Y.  40  ;  Masterton  v. 
Vil.  ofMt.  Vernon,  68  N.  Y.  391 ;  Marks  v.  L.  L  R.  R.  Co., 
14  Daly,  61 ;  5.  cJB  A.  R.  R.  Co.  v.  O'Reilly,  158  U.  S.  334 ; 
Blate  V.  T.  A.  R.  R.  Co.,  29  App.  Div.  388 ;  ITewleU  v.  B. 
n.  R.  R:Co,,  63  App.  Div.  422 ;  Read  v.  B.  IL  R.  R.  Co., 
32  App.  Div.  503;  Johnson  v.  M.  Ry.  Co.,  52  Ilun,  111; 
Jonas  V.  /.  St.  Ry.  Co.,  90  K  Y.  Supp.  1070.) 

J.  Stewart  Ross  for  respondent.  The  objections  were 
properly  overruled,  and  the  testimony  objected  to  properly 
received.  {Kronold  v.  City  of  New  York,  186  N.  Y.  43; 
Thomas  v.  U.  Ry.  Co.,  IS  App.  Div.  185 ;  Pill  v.  B.  H.  R. 
R.  Co.,  6  Misc.  Rep.  267 ;  148  N.  Y.  747;  Bhrgott  v.  Mayor, 
etc.,  96  K  Y.  264;  Lynch  v.  B.  C.  R.  Co.,  5  N.  Y.  Supp. 
311 ;  Waldie  v.  B.  II.  R.  R.  Co.,  78  App.  Div.  557 ;  Nash 
V.  Sharpe,  19  Hun,  365.) 

Chase,  J.  The  plaintiflE  recovered  judgment  in  this  action 
against  the  defendant  for  personal  injuries  resulting  from  the 
fall  of  a  fare  indicator  or  register  in  ono  of  defendant's  street 
cars  on  whicli  the  plaintiff  was  a  passenger.  An  appeal  was 
taken  from  said  judgment  to  the  Appellate  Division  of  the 
Supreme  Court,  where  it  was  unanimously  affirmed.  The 
appeal  is  taken  to  this  court  pursuant  to  an  order  of  the  said 
Appellate  Division  allowing  the  same,  and  in  whicli  order  it 
is  certified  that,  in  the  opinion  of  the  court,  a  question  of  law 
is  involved  which  ought  to  be  reviewed  by  this  court. 

The  only  question  of  law  involved  arises  upon  rulings  of 
the  trial  court  upon  objections  to  questions  involving  the 
profits  of  the  business  conducted  by  the  plaintiff. 

The  plaintiff,  who  is  usually  employed  as  a  boatman,  had 
for  six  or  seven  months  prior  to  the  accident  rented  a  room 
which  immediately  adjoined  the  street  along  the  side  of  a 
liquor  store.  In  the  room;  the  dimensions  of  which  were  five 
by  sixteen  feet,  he  conducted  a  lunch  business  and  sold  oysters, 
clams,  crabs,  lobsters,  beef  stew  and  fish.  There  were  sittings 
27 
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in  the  room  for  six  or  eight  people  and  the  food  was  eaten  by 
purchasers  at  the  plaintiff's  place  of  business.  During  some 
portion  of  the  time  that  he  was  conducting  such  business  he 
employed  therein  two  or  three  men  and  at  the  time  of  the 
accident  he  was  employing  one  man.  Oysters  and  clams  were 
opened  as  ordered,  and  they  were  the  principal  articles  of 
food  sold,  and  the  plaintiff  purchased  them  by  the  barrel. 
The  supplies  purchased  by  the  plaintiff  varied  in  price  and  the 
amounts  sold  varied  to  such  an  extent  that  the  number  of  per- 
sons employed  had  to  be  changed  from  time  to  time.  It  does 
not  appear  that  it  required  any  particular  skill  or  ability  to 
do  the  work  of  managing  the  business  that  the  plaintiff  was 
conducting,  or  that  the  plaintiff  had  any  particular  skill  or 
ability  in  opening  oysters  or  clams  or  in  serving  food  to  others. 

The  trial  court  allowed  the  plaintiff  to  testify  that  he  was 
doing  a  business  of  about  $120  and  sometimes  $140  a  week, 
and  that  his  expenses  each  week  for  help  were  $10  or  $12, 
and  for  stock  $40,  and  that  his  rent  was  $10  a  month, 
and  that  the  remainder  of  the  proceeds  of  his  business  was 
profit.  This  testimony  was  given  subject  to  objections  on  the 
part  of  the  defendant  that  it  was  iijcompetent,  immaterial  and 
irrelevant  and  as  calling  for  special  damages  not  pleaded  by 
the  plaintiff,  and  that  it  related  to  a  business  in  which  the 
plaintiff  liad  capital  invested.  The  objections  of  the  defend- 
ant were  overruled,  and  the  defendant  excepted  to  the  ruling 
of  the  court. 

Where  a  person  by  reason  of  personal  injuries  has  been 
prevented  from  performing  the  work  or  services  in  which  he 
was  engaged  at  tlie  time  of  the  injury,  the  loss  of  time  occa- 
sioned thereby  and  also  any  loss  or  diminution  of  future  earn- 
ing power  are  elements  of  damage  to  be  considered  by  a  jury. 
A  loss  of  income  can  be  shown  and  considered  when  such 
income  is  derived  from  personal  effort  or  particular  skill  and 
ability  as  distinguished  from  the  profits  of  a  business  in  which 
capital  is  invested  and  which  is  dependent  upon  the  continn- 
ance  of  the  business  as  well  as  the  capital,  but  mere  profits  of 
a  business  as  such  cannot  be  considered  in  measuring  the  dam- 
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ages  arising  from  such  loss  of  time  or  diminution  of  earning 
power.  In  this  case  the  business  did  not  require  a  large  capi- 
tal or  many  employees,  but  the  questions  expressly  called  for 
the  profits  of  a  business  and  not  for  the  value  of  plaintiff's 
personal  services  in  connection  therewith.  This  is  apparent 
from  all  the  testimony  in  the  case,  and  it  is  particularly  shown 
from  the  fact  that  it  had  been  the  practice  of  the  plaintiff  to 
leave  the  business  with  his  employees  when  he  was  absent, 
and  from  the  further  fact  that  the  business  was  continued  for 
several  weeks  after  the  accident,  although  the  plaintiff  was 
not  personally  present.  At  the  time  when  the  plaintiff,  as  he 
says,  wound  up  tlia  business  he  had  sufficiently  recovered,  so 
that  he  went  to  the  office  of  his  physician  frequently  for 
treatment,  and  it  does  not  appear  that  the  plaintiff  could  not 
have  continued  the  business  by  the  employment  of  help  until 
he  had  fully  recovered,  or  until  he  could  have  attended  at  the 
place  of  business  to  supervise  the  same.  The  testimony 
should  have  been  confined  to  the  value  of  the  plaintiff's  indi- 
vidual services  during  the  time  that  he  was  unable,  by  reason 
of  his  personal  injuries,  to  perform  the  same. 

In  Mdsterton  v.  Village  of  Mt,  Vernon  (58  N.  Y.  391, 
396)  the  court,  referring  to  cases  therein  mentioned,  say : 
"  In  none  of  these  cases  is  any  intimation  given  that  proof 
may  be  given  as  to  the  uncertain  future  profits  of  commercial 
business,  or  that  the  amount  of  past  profits  derived  therefrom 
may  be  shown,  to  enable  the  jury  to  conjecture  what  the 
future  might  probably  be.  These  profits  depend  upon  too 
many  contingencies,  and  are  altogether  too  uncertain  to 
furnish  any  safe  guide  in  fixing  the  amount  of  damages."  In 
referring  to  the  case  of  Walker  v.  Erie  R.  Co.  (63  Barb. 
260),  in  which  it  was  held  that  proof  of  the  amount  of  the 
income  derived  by  the  plaintiff  in  that  action  in  the  practice 
of  his  profession  as  a  lawyer  was  competent,  the  court  say : 
"  This  goes  beyond  the  nile  adopted  in  any  of  the  other  causes, 
and  it  certainly  ought  not  to  be  further  extended."  The 
court  further  say  :  "  The  profits  of  importing  and  selling  teas 
are  still  more  uncertain.     In  some  years  they  may  be  large, 


420  Weir  v.  Union  Ky.  Co.  [May, 


Opinion  of  the  Court,  per  Cuase,  J.  [Vol.  188. 


and  in  others  attended  with  loss.  The  plaintiff  liad  the  right 
to  prove  the  business  in  which  lie  was  engaged,  its  extent  and 
the  particular  part  transacted  by  him,  and,  Jf  he  could,  the 
compensation  usually  paid  to  persons  doing  such  business  for 
others.  These  are  circumstances  the  jury  have  a  right  to 
consider  in  fixing  the  value  of  his  time." 

In  this  case  the  profits  of  the  business  were  subject  to  many 
uncertainties  and  contingencies,  among  which  were  his  ability 
to  continue  the  business  in  the  place  and  as  theretofore  con- 
ducted, the  amount  of  competition  that  he  might  at  any  time 
encounter  and  the  variation  in  the  price  of  supplies  to  be  pur- 
chased. The  respondent  refers  to  the  recent  case  of  Kronold 
V.  City  of  New  ybrA  (186  N.  Y.  40)  as  sustaining  his  con- 
tention. In  that  case,  although  the  plaintiff  maintained  an 
office  and  had  invested  about  $1,000  of  capital,  nevertheless 
his  income  was  derived  from  the  sale  of  Swiss  embroideries 
The  embroideries  were  sold  from  designs  or  drawings  shown 
from  sample  embroideries  and  the  orders  were  procured  by  the 
plaintiff  as  a  canvasser  and  by  his  personal  solicitation.  In 
that  case,  after  reviewing  the  authorities,  it  was  held  in  sub- 
stance that  where  the  facts  disclose  such  a  preponderance  of 
the  business  element  over  the  personal  equation,  or  such  an 
admixture  of  the  two  that  the  question  of  personal  earnings 
could  not  be  safely  or  properly  segregated  from  returns  upon 
capital  invested,  the  income  or  profits  from  a  business  should 
not  be  considered  in  determining  the  amount  of  the  damages 
to  which  the  plaintiff  is  entitled. 

The  question  of  personal  earnings  is  too  much  involved  in 
this  case  with  the  ordinary  chances  of  a  business  venture  to 
allow  the  profit  on  the  plaintiff'*  business  to  be  considered 
in  determining  what  damages  the  defendant  should  pay  to  the 
plaintiff. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Vann,  "Werner  and 
WiLLARD  Bartlktt,  JJ.,  concur. 

Judgment  reversed,  etc. 
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William  II.  Talbot,  Respondent,  v.  Max  Laubheim  et  al., 
as  Administrators  of  the  Estate  of  Samuel  Laubheim, 
Deceased,  et  al..  Appellants. 

1.  Evidence  —  When  Admissions  Contained  in  a  Counterclaim 
ArA  Admissible  in  Evidence  Against  the  Dependants  in  an  Action. 
Upon  the  trial  of  an  action  for  goods  sold  and  delivered,  admissions  con- 
tained in  a  counterclaim,  Torming  part  of  a  verifie<l  answer,  arc  admissible 
as  evidence  against  the  defendants.  While  such  admissions  are  not  con- 
clusive as  against  a  general  denial  also  contained  in  the  answer,  they  may 
be  considered,  with  the  other  evidence  received  on  the  trial,  in  determining 
and  deciding  the  issues  in  the  action. 

2.  WiTlHESSEs  —  Code  Civ.  Pro.  §  829 — When  Interest  of  Witness 
IN  Result  of  Action  Too  Remote  to  Disqualify  Him  from  Testify- 
ing AS  to  Conversations  with  a  Deceased  Defendant.  Where  an 
action  was  brought  against  tlie  members  of  a  firm  to  recover  for  goods 
sold  and  delivered  to  them,  and  one  of  the  defendants  died  after  the  com- 
mencement of  the  action,  and  his  administrators  with  will  annexed  were 
substituted  in  his  place  and  stead,  the  secretary  and  treasurer  of  an  insol- 
vent corporation  whose  assets  were  sold  by  the  sheriff  several  years  pre- 
vious is  not  disqualified  under  the  statute  (Code  Civ.  Pro.  §  829)  from 
testifying,  as  a  witness  for  plaintiff,  to  conversations  had  with  the 
deceased  member  of  the  firm  relative  to  the  sale  of  the  goods  in  question, 
by  reason  of  the  fact  that  such  corporation  had  been  an  agent  or  factor 
for  plaintiff's  assignor  in  such  sales,  and  that  if  plaintiff  failed  to  recover 
from  defendants  because  of  any  mistake  or  fault  on  the  part  of  such  cor- 
poration, the  mistake  or  fault  would  be  chargeable  to  the  corporation. 
The  interest  of  the  witness.  If  any,  by  reason  of  his  having  been  the  sec- 
retary and  treasurer  of  the  corporation  before  it  ceased  business,  is  too 
remote,  uncertain  and  doubtful  to  make  him  interested  in  the  event  within 
the  meaning  of  the  statute. 

Talbot  y.  Laubheim,  111  App.  Div.  915,  afl3rmed. 

(Argued  April  5,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlic  first  judicial  department,  entered  Feb- 
ruary 21,  1906,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  conrt  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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Louis  Zhike  and  A,  U,  Zinke  for  appellants.  Talbot, 
Keene  and  Caiiiin  were  all  incompetent  to  testify  under  sec- 
tion 829  of  tlie  Code  of  Civil  Procedure.  (  Wilcox  v.  Corvrin^ 
117  X.  Y.  500 ;  Church  v.  Howard,  79  N.  Y.  415 ;  Ilolconih 
V.  Ilolcoinl,  95  K  Y.  316;  Wallace  v.  Strauss,  113  N.  Y. 
238  ;  liedfield  v.  Redfield,  110  N.  Y.  671 ;  Heyne  v.  Duerfier, 
124  N.  Y.  505  ;  LetUchford  v.  Lord,  132  N.  Y.  465 ;  Matter 
of  Lasak,  131  N.  Y.  624;  Ilutton  v.  Smith,  175  N.  Y.  379; 
Burdick  v.  Burdick,  180  N.  Y.  261.)  The  admissions  in  the 
amended  answer  cannot  be  invoked  in  plaintiffs  favor  as  evi- 
dence and  used  to  sustain  a  recovery.  {Cook  v.  Barr,  44 
N.  Y.  158;  Iliitchins  v.  Van  Vechten,  140  N.  Y.  118; 
Eiserdord  v.  Chun,  126  N.  Y.  559 ;  Mayor,  etc,  v.  Fay,  53 
Hun,  553;  Mittnaeht  v.  Bache,  16  App.  Div.  430;  Code 
Civ.  Pro.  §  507  ;  1  Rumsey  Pr.  [2d  ed.]  436 ;  Goodwin  v. 
Werthetrner,  99  N.  Y.  149;  Bruce  v.  ^^rr,  67  N.  Y.  237; 
Society  v.  xS'^^fee?/',  138  N.  Y.  466;  Conklin  v.  Woodbury 
Institute,  27  App.  Div.  610 ;  Scofield  v.  WhiteUgge,  49  N.  Y. 
259.) 

George  C.  Harrison  for  respondent.  The  testimony  of 
plaintiff's  witness  is  competent  for  the  purposes  for  which  it 
was  admitted  by  the  trial  judge.  {Wallace  v.  Strauss,  113 
N.  Y.  238.)  The  record  shows  a  jyrima  facie  case  in  favor 
of  plaintiff.  (Code  Civ.  Pro.  §  424  ;  Freeman  v.  Young,  63 
N.  Y.  176 ;  73  N.  Y.  223  ;  84  N.  Y.  63  ;  Stedeker  v.  Bernard, 
102  N.  Y.  327 ;  Cofidee  v.  Smith,  93  N.  Y.  349.) 

Chase,  J.  This  action  is  brought  for  goods  sold  and  deliv- 
ered by  the  plaintiff's  assignor  to  the  defendants  as  originally 
named  in  the  action.  The  defendant  Samuel  Laubheim 
died  after  tlic  c!f)mmencement  of  the  action,  and  by  consent 
the  administrators  wntli  the  will  annexed  of  said  Samnel 
Laubheim,  deceased,  were  substituted  as  defendants  in  his 
place  and  stead.  The  defendants  appeared  generally  and 
interposed  an  answer  to  the  plaintiffs  complaint,  in  which 
they  denied  the  matei'ial  allegations  thereof  and  also  alleged 
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therein  certain  defenses  and  counterclaims.  On  the  trial  the 
plaintiff  produced  evidence  showing  that  his  assignor  from 
time  to  time  furnished  bullion  for  the  Camm  Watch  Case 
Company,  a  corporation,  and  that  said  watch  case  company 
solicited  orders  for  watch  cases  that  it  might  make  the 
same  from  the  bullion  so  furnished  by  the  plaintiff's  assignor, 
and  that  the  plaintiff's  assignor  paid  for  the  manufacture  of 
said  cases  and  carried  out  the  contracts  so  made  by  the  watch 
case  company  in  his  name.  The  secretary  and  treasurer  of 
said  watch  case  company,  acting  for  the  plaintiff's  assignor, 
agreed  with  said  Samuel  Laubheim  to  make  seventy-five  plain 
watch  cases  at  a  price  named.  The  cases  were  subsequently 
made  and  delivered  to  plaintiff's  assignor.  Plaintiff's  assignor 
sent  the  watch  cases  with  a  bill  therefor  to  be  delivered  to 
Laubheim  Brothers,  in  New  York  city.  Subsequently  the 
plaintiff,  who  is  his  assignor's  general  manager  in  the  assign- 
or's business  in  New  York  city,  saw  all,  or  nearly  all,  of  the 
cases  in  the  safe  at  the  store  of  Laubheim  Brother.  The 
plaintiff  then  offered  in  evidence  from  the  answer  of  the 
defendants  the  following  allegation  :  "  That  in  violation  of  the 
contract  or  agreement  under  which  the  aforesaid  cases  were 
sold  and  delivered  to  these  defendantsP 

The  remaining  part  of  the  paragraph  of  the  answer  from 
which  the  alleged  admission,  is  taken  is  as  follows :  "There 
was  charged,  and  the  defendants  are  informed  and  verily 
believe,  there  is  included  in  the  amount  claimed  in  the  com- 
plaint herein,  the  sum  of  $14.77  for  alleged  overweight,  and 
that,  in  fact,  there  was  no  overweight  in  the  said  goods ;  and 
that  these  defendants  therefore  likewise  counterclaim  and  set 
off  said  sum  of  |14.77  against  any  recovery  that  may  be  had 
by  the  plaintiff  herein." 

The  parties  rested,  and  the  court  directed  judgment  in 
favor  of  the  plaintiff  for  the  amount  claimed  by  him  less 
$14.77,  the  amount  so  alleged  in  the  answer  as  a  counterclaim, 
and  from  the  judgment  entered  thereupon  an  appeal  was 
taken  to  tlie  Appellate  Division  of  the  Supreme  Court,  where 
the  judgment  was  unanimously  affirmed  (111  App.  Div.  915), 
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and  from  such  judgment  of  affirmance  the  appeal  is  taken  to 
this  court.  The  defendants  claim  that  the  plaintiff  failed  to 
prove  a  cause  of  action.  The  evidence  was  fragmentarj, 
disconnected,  and  not  very  conclusive,  but  we  are  unable  to 
say  that  there  is  not  some  evidence  to  sustain  the  judgment 
directed  by  the  court. 

The  defendants  also  claim  that  errors  were  committed  by 
the  trial  court  in  its  rulings. 

1.  In  allowing  admissions  contained  in  the  counterclaim  to 
be  considered  as  evidence  on  the  trial  of  the  action. 

A  defendant  may  interpose  as  many  defenses  or  counter- 
claims, or  both,  as  he  has,  whether  they  are  such  as  were  for- 
merly denominated  legal  or  equitable  (Code  Civil  Procedure, 
sec.  507),  and  although  an  objection  that  the  defenses  or 
counterclaims  are  inconsistent  is  not  available  {Bruce  v. 
Bur^y  67  N.  Y.  237 ;  Sodeta  Italiana  v.  Sulzer,  138  N.  Y. 
468)  the  pleading,  so  far  as  it  alleges  new  matter  constituting 
a  defense  or  counterclaim,  must  contain  a  statement  in  ordi- 
nary and  concise  language  of  W\e  facts  claimed  by  the  pleader. 
The  practice  under  our  Code  of  Civil  Procedure  does  not 
recognize  fictions  or  that  a  verified  pleading  can  contain  any- 
thing other  than  a  truthful  statement  of  the  pleader's  con- 
tention. There  is  no  reason,  therefore,  why  the  allegations 
of  a  verified  pleading,  even  if  not  conclusive  against  the 
pleader,  should  not  be  treated  as  admissions  against  the  person 
or  persons  making  them,  the  same  as  if  made  orally,  or  in  any 
document  or  proceeding.  The  admissions  in  a  pleading  must 
be  taken  in  connection  with  all  the  allegations  thereof,  and 
the  weight  to  be  given  to  admissions  which  are  not  in  them- 
selves conclusive  against  the  pleader  is  to  be  determined  by 
the  court  or  jury  the  same  as  other  evidence  offered  on  the 
trial.  Where  all  of  the  defendants  unite  in  an  answer,  the 
admissions  therein  are  to  be  treated  in  the  action  in  which  the 
pleading  is  served  as  the  admissions  of  each,  and  not  confined 
to  tlie  person  actually  verifying  the  same.  We  are  not 
unaware  of  the  fact  that  there  are  decisions  which  hold  that 
an  admission  in  a  special  defense  or  cotmterclaim  cannot  be 
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considered  for  the  purpose  of  overcoming  tlie  effect  of  a 
general  denial.  Sncli  an  admission  is  not  conclusive  as 
against  a  general  denial,  but  we  can  see  no  reason  upon  prin- 
ciple why  sucii  an  admission  should  not  be  considered  with 
the  other  evidence  received  on  the  trial  in  deciding  and 
determining  the  issues  in  the  action.  There  are  many  reported 
cases  sustaining  the  right  to  consider  such  admissions  as  evi- 
dence against  the  person  or  persons  making  them.  {Cook  v. 
Barr,  U  N.  Y.  16fi;  Youn^  v.  Kate,  22  App.  Div.  542; 
Mclntire  v.  Wiegand,  24  Abb.  [N.  C]  312 ;  Klei7i  v.  Fast 
River  Electric  Light  Co,,  90  App.  Div.  92 ;  reversed  as  to 
the  effect  or  weight  of  the  evidence,  182  N.  Y.  27.) 

2.  In  allowing  the  plaintiff's  assignor  to  testify  in  regard  to 
a  conversation  in  the  store  of  Laubheim  Brothers,  in  which 
Samuel  Laubheim,  now  deceased,  took  part.  The  conversa- 
tion referred  to  related  to  the  defendants'  alleged  counterclaim 
for  overweight  charged  by  the  plaintiff  in  this  action.  As  the 
court  allowed  the  defendants  their  entire  alleged  counterclaim 
for  overweight  it  is  not  necessary  to  consider  the  question 
as  to  whether  the  testimony  of  the  plaintiff's  assignor  relating 
thereto  should  or  should  not  have  been  admitted. 

3.  In  allowing  the  secretary  and  treasurer  of  the  Camm 
Watch  Case  Company  to  testif}'  to  conversations  with  Samuel 
Lanbeim,  now  deceased. 

It  is  claimed  by  the  defendants  that  such  witness  was  inter- 
ested in  the  event  of  the  actioii  by  reason  of  the  fact  that  if 
the  plaintiff  failed  to  recover  in  the  action  against  the  defend- 
ants by  reason  of  any  mistake  or  fault  on  the  part  of  the 
Caram  Watch  Case  Company,  that  the  damage  or  loss  to  the 
plaintiff  and  his  assignor  by  reason  of  such  mistake  or  fault 
would  be  charged  to  said  watch  case  company.  The  Camm 
Watch  Case  Company  stopped  business  in  1901  and  its  assets 
were  sold  by  the  sheriff.  The  interest  of  the  witness,  if  any, 
in  that  company,  by  reason  of  his  being  at  the  time  its  secre- 
tary and  treasurer,  is  too  remote,  uncertain  and  doubtful  to 
make  him  interested  in  the  event  within  the  meaning  of 
section  829  of  the  Code  of  Civil  Procedure. 
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The  true  test  of  the  interest  of  a  witness  is  that  he  will 
either  gain  or  lose  by  the  direct  legal  operation  and  eflEeet  of 
the  judgment,  or  that  the  record  will  be  legal  evidence  for  or 
against  him  in  some  other  action.  It  must  be  a  present,  cer- 
tain and  vested  interest,  and  not  an  interest  uncertain,  remote 
or  contingent.     (1  Greenleaf  on  Evidence,  section  390.) 

The  judgment  should  be  aflSrmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  Haight, 
Vann  and  Hiscock,  JJ.,  concur. 

Judgment  affirmed. 


Andrew  J.  Dick,  Appellant,  v.  Susie  Marvin,  Respondent. 

EvipENCE  —  Payment  —  When  Evidence,  Tending  to  Show  That  a 
Defendant  Had  Sufficient  Moneys  to  Make  Paymknts  Alleged,  Is 
Admissible  to  Puove  Payment.  Where  the  plaintiff,  upon  the  trial  of 
an  action,  brought  to  recover  a  balance  alleged  to  be  due  upon  three 
promissory  notes,  in  which  the  defense  of  payment  was  pleaded,  endeav- 
ored to  show  by  the  cross-examination  of  defendant  that  she  had  not  been 
in  possession  of  sufficient  money  to  pay  such  balance  during  the  period  Id 
which  she*  testified  that  she  had  paid  it,  the  evidence  of  a  witness  that  he 
had  loaned  money  to  defendant  at  different  times  during  the  period 
in  question  is  competent  and  admissible  to  show  that  the  defendant  had 
sufficient  moneys  to  make  the  payment  as  alleged. 

Dick  V.  Marvin,  112  App.  Div.  904,  affirmed. 

(Argued  April  22,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  30,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  F,  Breen  for  appellant.  It  was  not  proper  for  defend- 
ant to  call  witnesses  to  show  wliere  she  got  the  money  she 
claimed  to  have  paid.  {Dahj  \.  Ericsson^  45  N".  Y.  786; 
Hilton  V.  Scarhoroughy  5  Gray,  422.) 
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Archie  C  Ryder  and  John  N,  Carlisle  for  respondent. 
It  was  competent  to  show  that  the  defendant  had  or  procured 
money  with  whicji  the  payments  might  have  been  made. 
{Dishno  v.  BeynoldSy  17  Hun,  137 ;  Ostrander  v.  fSnyder^ 
73  Hun,  378 ;  148  N.  Y.  757 ;  Planter  t.  Planter,  78 
N.  Y.  90.) 

"Willard  Bartlett,  J.  This  action  was  brought  to  recover 
a  balance  alleged  co  be  due  upon  three  promissory  notes. 
The  defense  was  payment.  The  case  was  tried  before  a 
referee  who  found  in  favor  of  the  defendant.  The  judgment 
entered  upon  his  report  was  unanimously  affirmed  by  the 
Appellate  Division.  The  appeal  to  this  court  presents  only 
one  question  which  we  deem  it  necessary  to  discuss. 

The  defendant  was  a  witness  in  her  own  behalf  and  testi- 
fied on  her  direct  examination  that  sh&  had  paid  to  the  plain- 
tiff the  balance  due  upon  the  promissory  notes  which  lie 
sought  to  recover  in  this  action.  Upon  cross  examination  the 
learned  counsel  for  the  plaintiff  endeavored  to  show  by  a  long 
series  of  questions  that  the  witness  had  not  been  in  possession 
of  sufficient  money  to  pay  lier  indebtedness  to  the  plaintiff 
during  the  period  when  she  testified  that  she  had  paid  it. 
That  such  was  the  purpose  of  the  portion  of  the  cross-exam- 
ination to  which  we  refer  appears  beyond  question  by  a  state- 
ment of  counsel  to  the  referee  in  the  course  of  that  examination, 
where  he  said  :  "  I  want  to  show  where  this  woman  got  all  this 
money  to  show  in  the  end  that  she  did  not  have  all  the  money 
that  she  said  she  had  and,  therefoi'e,  she  could  not  pay  it." 

The  defendant  subsequently  called  to  the  stand  a  witness 
named  Edwin  E.  Ellinwood  who  testified  tliat  he  had  loaned 
money  to  her  at  different  times  during  the  period  in  question. 
Counsel  for  the  plaintiff  objected  to  some  of  the  questions 
by  which  this  testimony  was  elicited  on  the  ground  that 
proof  of  the  fact  that  witness  had  loaned  any  money  to  the 
defendant  was  incompetent  and  immaterial.  The  objections 
were  overruled  and  exceptions  were  duly  taken.  These  rulings 
present  the  question  whether  in  an  action  on  contract  where 
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tlie  defense  is  payment  and  the  plaintiff  has  sought  to  defeat 
that  defense  by  proof  of  tlie  defendant's  inability  to  pay,  it  is 
competent  for  the  defendant  to  introduce  the  evidence  of 
other  witnesses  to  prove  the  possession  of  sufficient  monejs 
wherewith  to  make  the  payment. 

We  are  not  referred  to  any  case  in  this  court  in  which  this 
precise  question  has  been  decided.  Indeed,  the  only  decision 
bearing  on  the  subject  cited  by  either  party  is  Dishno  v.  Jiey- 
nolds  {17  Hun,  137);  but  that  case  is  not  exactly  in  point. 
There  the  plaintiff  sought  to  recover  a  sum  alleged  to  have 
been  paid  to  the  defendant  in  excess  of  the  amount  due  him 
on  a  bond  and  mortgage ;  and  the  plaintiff  was  allowed  to 
introduce  the  evidence  of  another,  person  showing  that  prior 
to  the  execution  of  the  bond  and  mortgage  he  had  paid 
the  plaintiff  a  sum  of  money  largo  enough  to  enable  hira 
to  make  the  alleged  overpayment.  The  General  Term 
in  the  third  department  (Learned,  Boardman  and  Bockks, 
JJ.)  held  such  evidence,  although  not  very  cogent,  was 
admissible  as  tending  to  establish  a  fact  which  in  the  judg- 
ment of  the  jurors  might  aid  them  in  arriving  at  the 
probable  truth.  There,  it  will  be  observed,  testimony  tending 
to  establish  the  ability  of  the  party  to  make  the  payment  in 
question  was  adduced  in  the  first  instance  by  that  party  himself 
and  in  advance  of  any  attempt  to  show  upon  the  trial  that  he 
was  not  of  sufficient  means  to  make  the  payment  which  he 
claimed  to  have  made.  We  are  inclined  to  think  that  the 
weight  of  authority  is  against  the  admission  of  such  proof 
under  such  circumstances.  Thus,  in  an  action  upon  a  judg- 
ment it  has  been  held  that  an  offer  to  show  the  pecuniary 
ability  of  the  defendant  for  many  years  after  a  recovery  of 
judgment  against  him  during  which  period  he  had  been 
possessed  of  a  large  property,  was  properly  overruled  as  not 
tending  to  establish  a  plea  of  payment.  {Daby  v.  £/rics8on, 
45  N.  Y.  786.)  Again,  in  Hilton  v.  Scarborough  (5  Gray, 
422)  the  defendant  to  raise  a  presumption  of  payment  was 
allowed  to  call  a  witness  to  provie  that  for  several  years  past 
he  had  had  means  to  pa}'  the  amount  of  the  note  in  suit,  bnt 
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the  Snpreiue  Judicial  Court  of  Massachusetts  declared  that  the 
admission  of  this  evidence  was  erroneous,  saying :  "  The 
effect  of  the  reputed  wealtli  of  the  defendant  and  his  supposed 
ability  to  pay  whenever  called  upon  might  have  furnished  the 
vei;y  reasons  bearing  on  the  plaintiff's  mind  \o  allow  the  note 
to  remain  uncollected."  The  same  court  in  Atwood  v.  Scott 
(99  Mass.  177)  said:  "Experience  is  not  sufficiently  unani- 
mous to  raise  a  presumption  that  one  who  has  the  means  of 
paying  a  debt  will  actually  pay  it.  Accordingly  it  is  held  that 
the  fact  that  a  debtor  has  had  such  means  is  not  evidence  to 
show  that  the  debt  has  been  paid." 

The  circumstances,  however,  mder  which  evidence  as  to 
the  defendant's  possession  of  mo..ey  was  introduced  in  the  case 
at  bar  were  very  different  from  those  which  existed  in  Diskno 
v.  Reynolds  {supra\  and  it  is  not  necessary  to  adopt  or 
sanction  the  doctrine  of  that  case  in  order  to  sustain  the  rul- 
ings now  under  review.  The  fact  that  a  party  pleading  pay- 
ment was  not  possessed  of  means  to  pay  is  coinpetent  evi- 
dence tending  to  disprove  payment  {Atwood  v.  Scott^  supra), 
and  where  such  evidence  has  been  given  by  the  party  contro- 
verting the  plea  of  payment  or  where  by  cross-examination 
he  has  sought  to  establish  the  inability  of  the  adverse  party  to 
pay,  it  then  becomes  permissible  for  the  party  who  has  set  up 
the  payment  to  sustain  that  defense  by  direct  proof  to  the 
effect  that  he  possessed  the  requisite  means. 

The  rule  applicable  in  such  cases  is  well  stated  by  Pro- 
fessor Wigmore  in  his  elaborate  work  on  the  law  of  evidence 
in  these  words :  "  The  possession  of  means  will  usually  not  be 
admissible  as  making  probable  the  payment  or  loaning  of 
money.  Where  the  lack  of  money  is  alleged  as  showing 
probable  non-payment  this  lack  may  be  denied  by  evidence  to 
the  contrary,  i,  ^.,  by  proving  possession."  (1  Wigmore  on 
Evidence,  §  89,  page  166.)  This  was  held  to  be  the  correct 
rule  by  our  Supreme  Court  in  the  case  of  Phillips  v.  Lewis 
(12  App.  Div.  460)  where  there  was  a  plea  of  payment  and  the 
plaintiff  had  given  evidence  tending  to  show  that  the  defend- 
ant was  without  means  to  make  some  of  the  payments  which 
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the  defendant  teBtified  that  she  had  made.  In  view  of  8uch 
proof  it  was  declared  that  the  defendant  might  show  by  any 
competent  evidence  that  she  possessed  the  necessary  means. 
The  adniissibiHty  of  such  testimony  where  a  question  has  been 
raised  as  to  the  pecuniary  abiUty  of  the  party  pleading 
payment  is  clearly  supported  by  every  consideration  of 
fairness  and  justice  and  appears  to  have  the  sanction  of 
judicial  authority  wherever  the  question  has  been  raised. 
The  citation  of  two  cases  will  suffice  to  illustrate  the 
view  which  has  been  taken  by  the  courts.  In  Wiffffin  v. 
Flumer  (31  N.  H.  251,  269)  evidence  had  been  introduced 
the  effect  of  which  was  to  show  the  general  want  of  ability  of 
the  plaintiff  to  make  a  certain  loan  which  was  in  controversy, 
and  the  court  held  that  this  rendered  it  proper  to  receive 
rebutting  proof  tending  to  show  that  his  actual  means  were 
considerable.  "  No  fact  can  in  the  first  instance  be  offered  in 
evidence  unless  it  is  material  to  the  issue,"  said  the  court,  "but 
evidence  being  introduced  to  prove  such  fact  any  evidence 
tending  to  disprove  it  thereby  becomes  material  and  admissible 
whether  or  not  it  would  be  received  if  offered  as  direct  proof 
of  the  issue  in  tlie  case."  In  Iliggins  v.  Andrews  (121 
Mass.  293)  evidence  was  admitted  to  show  that  the  plaintiff 
had  money  which  he  might  have  loaned  to  the  defendants,  and 
the  court  in  overruling  an  exception  to  its  admission  said  :  "  If 
the  defendants  denied  that  the  plaintiffs  had  such  money  this 
evidence  was  competent."  The  rulings  of  the  referee  in  the 
case  at  bar  were  in  accordance  with  judicial  authority  and 
sound  reason ;  the  plaintiff's  exceptions,  therefore,  afford  no 
ground  for  interfering  with  the  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartleti*,  jIaioht, 
Werner  and  Hiscock,  JJ.,  concur. 

Judgment  affirmed. 
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Max  Marx,  Appellant,  v.  Charles  Brogan,  Respondent. 

1.  SuBMissioH  OP  A  Controversy  —  Code  of  Civ.  Pro.  §  1279  — 
Jurisdiction  of  Courts.  Where  a  controversy,  submitted  upon  an 
agreed  statement  of  facts  under  section  1279  of  the  Code  of  Civil  Pro- 
cedure, presents  a  pure  question  of  law,  the  Supreme  Court  has  power  to 
decide  it,  and  the  Court  of  Appeals  may  review  its  decision;  but  if  the 
question  of  law  cannot  be  decided  without  first  disposing  of  conflicting  or 
equivocal  inferences  of  fact,  the  Supreme  Court  is  without  jurisdiction, 
and  a  judgment  entered  upon  such  a  decision  must  be  reversed  and  the 
proceeding  dismissed. 

2.  Real  Property  —  Question  of  Fact  Cannot  Be  Determined  in 
A  Submitted  Controversy.  Where  the  facts  stated  in  a  controversy 
submitted  to  determine  whether  a  building  about  to  be  erected  is  of  such 
a  character  that  its  erection  will  constitute  a  violation  of  a  covenant, 
designed  to  prevent  the  erection  of  a  tenement  house  upon  lands  owned 
by  the  parties  to  the  proceeding,  are  merely  descriptive  and  purely  evi- 
dentiary in  their  nature,  so  that,  before  a  court  can  determine  whether 
the  proposed  building  would  be  in  contravention  of  the  terms  of  the  cove- 
nant, it  must  first  be  decided  whether  the  building  as  thus  described  is  an 
apartment  house  within  the  legal  definition  of  that  term,  the  fundamental 
question  involved  is  not  a  question  of  law,  but  essentially  a  question  of 
fact  which  should  be  adjudicated  in  an  action.  The  Supreme  Court  has 
no  jurisdiction,  therefore,  to  decide  the  question,  and  a  judgment  entered 
upon  its  decision  of  the  controversy  must  be  reversed  and  the  proceeding 
dismissed,  without  prejudice  to  an  action. 

Marx  V,  Brogan,  111  App.  Div.  480,  reversed. 

(Argued  April  18,  1907;  decided  May  21, 1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  22,  1906,  in  favor  of  defendant,  upon  the  submission 
of  a  controversy  under  section  1279  of  the  Code  of  Civil 
Procedure. 

The  nature  of  the  controversy  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Charles  Straits  for  appellant. 

Henry  W.  Ilayden  and  Albert  J.  Shaw  for  respondent. 
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Werner,  J.  This  appeal  comes  to  this  court  from  a  judg- 
ment entered  upon  a  decision  of  the  Appellate  Division  ren- 
dered after  the  hearing  of  a  submitted  controversy  uiid.er  sec- 
tion 1279,  Code  of  Civil  Procedure.  The  question  decided  bj 
that  court,  which  we  are  asked  to  review,  is  whether  a  building 
which  the  defendant  proposes  to  build  upon  a  parcel  of  land 
owned  by  him  and  located  in  14:8th  street.  New  York  city,  is 
of  such  a  character  that  its  erection  will  constitute  a  viola- 
tion of  a  covenant  designed  to  prevent  the  erection  of  a  tene- 
ment houso  upon  lands  owned  by  the  respective  parties. 
The  fate  of  this  appeal  depends  wholly  upon  the  nature  of 
the  issue  embraced  in  the  controversy  submitted  to  the 
learned  Appellate  Division.  If  tlie  submitted  case  presented 
a  pure  question  of  law,  the  Supreme  Court  had  power  to 
decide  it  and  we  are  charged  witli  the  duty  of  reviewing  the 
correctness  of  that  decision ;  but  if  the  question  of  law  could 
not  be  decided  without  first  disposing  of  conflicting  or  equivo 
cal  inferences  of  fact,  the  court  below  was  without  jurisdic- 
tion, the  judgment  herein  must  be  reversed  and  the  proceeding 
dismissed. 

The  submission  of  controversies  for  judicial  decision  with- 
out litigation  is  of  statutory  birth.  It  seems  to  have  had 
its  origin  in  this  state  in  the  report  of  the  commissioners 
appointed  to  revise  our  practice  and  procedure  under  the 
Constitution  of  1846.  That  report  contained  a  section  which 
the  legislature  adopted  as  part  of  the  Code  of  Procedure  of 
1848  in  which  it  was  first  designated  as  section  325,  and  later 
as  section  372.  It  is  now  section  1279  of  the  Code  of  Civil 
Procedure. 

The  portion  of  the  present  section  which  is  material  to  the 
controversy  at  bar  is  substantially  identical  with  the  original 
enactment.  It  provides  that,  "The  parties  to  a  question  in 
difference,  which  might  be  the  subject  of  an  action,  being  of 
full  age,  may  agree  upon  a  case,  containing  a  statement  of 
the  facts ;  upon  which  the  controversy  depends ;  and  may  pre- 
sent a  written  submission  thereof  to  a  court  of  record,  which 
would  have  jurisdiction  of  an  action,  brought  for  the  same 


1907.]  Marx  v.  Brogan.  433 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Werner,  J. 

cause."  In  reporting  the  original  section  as  one  of  the 
amendments  to  our  procedure  the  commissioners  said  :  "This 
provision,  it  is  believed,  will  be  useful  in  many  cases  where  a 
question  as  to  a  legal  right  exists  between  fair  and  honorable 
men,  there  being  no  dispute  about  the  facts." 

The  language  of  the  statute,  supplemented  by  the  sentence 
quoted  from  the  report  of  the  commissioners,  leaves  no  doubt 
as  to  the  nature  and  scope  of  the  proceeding  described  in  the 
statute.  It  was  not  intended  to  embrace  issue*  where  any 
dispute  of  fact  was  involved,  but  was  to  be  confined  to  causes 
depending  wholly  upon  questions  of  law.  That  is  the  plain 
and  unmistakable  import  of  the  words  used  in  the  statute. 
That  was  clearly  the  understanding  of  the  commissioners  who 
reported  this  amendment  to  our  law  of  procedure,  and  that 
lias  been  the  view  entertained  by  our  courts  since  it  has  been 
a  part  of  the  two  Codes  referred  to.  {JVeilson  v.  Co7n.  If  at. 
Ins.  Co.,  3  Duer,  455;  Clark  v.  Wise,  46  N.  T.  612;  Fear- 
ing V.  Irwin,  55  id.  486.)  It  seems  obvious,  therefore,  that 
whenever  it  clearly  appears  that  a  submitted  controversy 
necessarily  involves  the  duty  of  drawing  inferences  from 
inconclusive,  equivocal  or  evidentiary  facts  before  a  legal  con- 
clusion can  be  formed,  it  follows  as  a  logical  sequence  that 
the  issue  is  one  which  must  be  presented  and  decided  in  an 
action,  and  not  in  this  statutory  proceeding.  This  iew  is 
strongly  reinforced  by  the  decisions  of  other  states  where  our 
statute  has  served  as  a  model.  While  it  cannot  be  said  that 
these  foreign  decisions  are  absolutely  uniform  as  to  the  jurisdic- 
tional powers  of  the  courts  in  such  proceedings,  it  may  safely  be 
affirmed  that  under  statutes  like  ours  there  has  been  no  substan- 
tial deviation  from  the  view  that  the  courts  have  no  power  to 
draw  inferences  of  fact  as  distinguished  from  inferences  of 
law.  (Goodrich  v.  Citi/  of  Detroit,  12  Mich.  279;  Powers 
V.  Praoident  Institute  for  Savings,  122  Mass.  443^ ;  Pray  v. 
Burlanlc,  11  N.  II.  290  ;  Burr  v.  Des  Moines  R.  li.  <&  If. 
Co.,1  Wall.  99, 102 ;  1  Ency.  PI.  &  Pr.  393  ;  Mayhew  v.  Pur- 
fee,  138  Mass.  584 ;  Ilysinger  v.  Baltzell,  3  Gill  &  J.  159  ;  Van- 
sant  V.  Roberts,  3  Md.  119 ;  Sawyer  v.  Corse,  17  Gratt.  [Va.] 
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230.)  In  Massachusetts  and  Maryland,  under  statutes  which 
in  their  essential  features  are  identical  with  our  own,  and  in 
cases  directly  involving  the  question,  the  courts  have  laid  down 
what  we  regard  as  the  correct  rule.  In  Mayhew  v.  Durfee 
{supra)  the  Supreme  Judicial  Court  of  Massachusetts  states 
it  as  follows :  "  When  an  action  at  law  is  submitted  upon 
agreed  facts  either  to  the  Superior  Court  or  to  this  court, 
only  questions  of  law  are  submitted,  and  neither  court 
can  draw  inferences  of  fact  from  the  facts  agreed,  unless,  as 
matter  of  law,  they  are  necessary  inferences."  In  Maryland, 
in  the  case  of  Ilysinger  v.  Baltzall  {suprd)^  the  rule  is 
stated  to  be  that  the  court  can  "  make  no  inferences  unless 
tiiey  be  of  law  or  are  such  as  are  clear,  undeniable  deductions 
from  the  statements  agreed  on.  It  is  competent  for  the  jury 
to  draw  inferences  from  testimony  submitted  to  them,  but 
that  power  is  not  extended  to  the  court  when  required  to  act 
on  a  case  stated  where  nothing  can  be  supplied  by  implication." 
In  the  light  of  the  history  of  our  statute  and  the  decisions 
which  bear  upon  its  scope  and  meaning,  a  short  review  of  the 
facts  submitted  in  the  controverey  at  bar  will  disclose  tliat 
they  are  not  of  such  a  conclusive  character  as  to  obviate  or 
exchide  the  necessity  of  drawing  inferences  of  fact  essential 
to  a  complete  determination  of  the  controversy.  On  the  con- 
trary, the  facts  submitted  are  purely  evidentiary  in  their 
nature,  leaving  the  essential,  decisive  or  ultimate  fact  to  be 
decided  by  the  court.  As  will  be  seen  by  reference  to  the 
record,  tlie  facts  agreed  upon  are  merely  descriptive.  They 
disclose  the  dimensions  of  the  building  which  the  defendant 
desires  to  erect ;  its  external  appearance ;  its  internal  arrange- 
ments ;  the  materials  of  which  it  is  to  be  composed,  and  the 
estimated  cost  of  the  whole,  with  the  rentals  expected  to  l)e 
realized.  Before  a  court  can  determine  whether  the  proposed 
building  would  be  in  contravention  of  the  terms  of  the  cove- 
nant against  the  erection  of  a  tenement  houso,  it  must  first  be 
decided  whether  this  building  as  thus  described  is  an  apart- 
ment house  within  the  definition  of  that  term  recently 
approved  by  this  court  in  Kitching  v.  Brown  (180  N.  T. 
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414).  It  needs  no  argument  to  show  that  there  may  be  cases 
in  which  tlie  description  of  a  building  proposed  to  be  erected 
BO  clearly  fixes  and  discloses  its  real  chacracter  that  its  status 
can  bo  decided  as  a  matter  of  law.  On  the  other  hand,  it  is 
equally  plain  that  there  may  be  other  cases  in  which  a 
description,  although  involving  no  dispute  of  the  evidentiary 
facts  submitted  may  give  rise  to  conflicting  or  equivocal 
inferences  as  to  other  facts  which  must  be  decided  before  the 
i-eal  character  of  the  structure  can  be  determined.  The  case 
at  bar  affords  a  fair  illustration  of  the  latter  class.  The  draw- 
ing which  shows  the  facade  of  the  building ;  the  plans  setting 
forth  its  internal  arrangement ;  the  description  of  the  materials 
of  which  it  is  to  be  constructed  ;  the  statement  of  the  estimated 
cost  of  the  whole,  and  of  the  rents  expected  to  be  derived  there- 
from, are  all  calculated  to  raise  the  question  whether  this  build- 
ing is  to  be  a  cheap  apartment  house  or  a  superior  tenement 
house.  The  decision  of  this  question  depends  upon  a  prac- 
tical knowledge  of  the  present  housing  conditions  in  New 
York  city  and  of  the  essential  differences  which  distinguish 
one  class  of  structures  from  another.  This  question  cannot 
be  decided  merely  by  reference  to  the  name  which  the  intend- 
ing builder  gives  the  proposed  structure,  but  must  be  deter- 
mined in  view  of  its  real  character  as  disclosed  by  its  cost,  the 
precise  character  of  its  constrnction,  the  quality  of  the 
materials  used,  its  location,  the  scale  of  rentals  to  be  charged 
and  the  class  of  tenants  by  whom  it  is  to  be  occupied.  If,  in 
a  doubtful  case,  these  elements  can  be  determined  as  questions 
of  law,  then  the  mere  arbitrary  characterization  by  the  courts 
of  a  described  structure  may  place  it  in  one  category  or  tlie 
other  without  regard  to  its  real  character  and  in  disregard  of 
the  relation  which  it  may  bear  to  well-defined  classes  of  build- 
ings or  to  the  locality  in  which  it  is  placed.  The  mere  state- 
ment of  the  proposition  seems  to  us  sufficient  to  indicate  that 
what  is  fundamentally  involved  in  this  case  is  not  a  question 
of  law  at  all,  but  essentially  a  question  of  fact. 

It  IS  suggested  that  this  decision  will  tend  to  discourage  the 
laudable  efforts  of  disputants  to  submit  their  differences  for 
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decision  without  the  expense  and  delay  incident  to  litigation. 
We  do  not  think  so.  It  is  farthest  from  our  intention  or 
desire  to  impair  in  the  slightest  degree  the  usefulness  of  this 
summary  manner  of  settling  legal  disputes.  It  seems  thus 
far  to  have  afforded  to  parties  an  inexpensive  and  expeditious 
method  of  securing  the  judgments  of  the  courts  without  tlie 
delay  and  circumstance  inseparable  from  regular  actions  and 
has  amply  vindicated  the  wisdom  of  the  commissioners  upon 
whose  report  it  was  inaugurated.  Wo  are  promulgating  no 
new  rule  of  law  as  to  this  proceeding,  but  are  simply  follow- 
ing the  authorities  which  define  its  scope  and  its  limitations 
as  clearly  indicated  in  the  statute.  When  the  ultimate  as 
well  as  the  evidentiary  facts  upon  which  a  legal  conclusion 
depends  are  all  agreed  upon  and  properly  submitted,  a  case 
falls  within  the  purview  of  section  1279  of  the  Code  of  Civil 
Procedure.  But  when  the  facts  agreed  upon  and  submitted 
give  riso  to  other  inferences  of  fact  which  may  be  conflicting, 
then  resort  must  be  had  to  an  action  for  the  adjudication  of 
the  matter:  in  difference. 

We  think  there  is  nothing  in  the  foregoing  views  which 
conflicts  with  our  decision  in  Kitching  v.  Brovm  (180  N.  T. 
414).  That  was  an  action  tried  before  the  court  without  a 
jury  and  all  questions  of  fact  wore  disposed  of  before  it 
reached  the  Appellate  Division.  The  effect  of  the  decision 
of  the  trial  court  in  that  case  was  to  determine  that  the  build- 
ing over  which  the  controversy  arose  was  an  apartment  house, 
and  not  a  tenement  house.  As  there  was  evidence  to  sustain 
the  finding  of  fact  there  made,  its  affirmance  by  the  Appellate 
Division,  although  by  a  divided  court,  settled  that  question  in 
this  court.  Tlie  legal  question  which  this  court  decided  in 
that  case  was  that  a  covenant  against  the  erection  of  a  tene- 
ment house  was  not  intended  to  prohibit  the  building  of  an 
apartment  house  as  that  designation  is  now  defined  and 
understood. 

The  judgment  appealed  from  should  be  reversed  and  the 
proceeding  dismissed,  witliout  prejudice  to  any  action,  without 
costs  to  either  party. 
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Haight,  J.  (dissenting).  I  am  unable  to  concur  in  the 
conclusion  reached  by  my  associates.  To  ray  mind  it  seri- 
ously impairs  one  of  the  most  valuable  remedies  given  by  the 
Code,  that  of  permitting  parties  to  snbjnit  their  controversies 
upon  facts  agreed  upon.  If  the  facts  in  this  case  are  not 
such  as  can  be  submitted  to  the  court  for  its  determination  of 
the  rights  of  the  parties,  I  apprehend  that  the  legal  pro- 
fession in  the  future  will  find  it  .difficult  to  determine  the 
facts  and  cases  that  may  be  submitted. 

The  rule,  as  I  understand  it,  is  that  the  facts  agreed  upon 
should  be  such  that  conflicting  inferences  of  fact  may  not  be 
drawn  therefrom,  and  that  they  should  be  sufficiently  or  so 
fully  stated  as  to  enable  the  court  to  award  judgment  thereon. 

The  defendant  is  the  owner  of  a  tmct  of  land  on  One  Hun- 
dred and  Forty-eighth  street  in  the  city  of  New  York,  upon 
which  there  is  a  covenant  against  the  erection  of  a  tenement 
house.  He  has  planned  to  erect  thereon  a  building  which  he 
claims  to  be,  an  apartment  house.  The  plaintiff  seeks  to 
enjoin  him  from  the  construction  of  the  building,  upon  the 
ground  that  the  building  would  be  a  tenement  house,  and, 
therefore,  prohibited  by  the  covenant.  The  only  question, 
therefore,  in  controversy  is  as  to  whether  the  proposed  struc- 
ture would  constitute  a  tenement  or  an  apartment  house.  For 
the  purpose  of  having  this  controversy  determined,  they  have 
agreed  upon  all  of  the  facts  pertaining  to  the  proposed  struc- 
ture, together  with  the  character  of  the  buildings  existing 
upon  that  block  and  of  the  surrounding  territory.  The  build- 
ing is  to^e  one  hundred  feet  in  width  at  its  front  on  liStli 
street,  eighty-seven  feet  in  width  in  the  rear,  and  eighty-one 
feet  in  depth.  It  is  to  be  six  stories  high,  constructed  of 
brick  and  stone,  with  tile  floors  for  the  main  hall,  marble 
wainscoting,  divided  into  apartments  which  contain  a  private 
hall,  parlor,  dining  room,  kitchen,  bedroom,  serv&nts'  room, 
private  bathroom  and  closet ;  each  apartment  to  be  finished 
with  hard  wood,  heated  by  steam,  equipped  for  lighting  by 
electricity  and  gas,  provided  with  hot  and  cold  water,  open- 
work  plumbing,  gas  ranges  for  cooking,  a  dumbwaiter  and  a 
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long  distance  telephone.  The  building  is  to  have  an  electric 
elevator,  is  to  cost  one  hundred  and  twenty-five  thousand  dol- 
lars, and  the  apartments  are  expected  to  rent  for  aboat  eleven 
dollars  per  room  per  month,  making  from  fifty-five  to  sixty- 
six  dollars  per  month  for  an  apartment ;  detailed  plans  of  the 
proposed  building  are  given,  and  also  an  architect's  picture 
of  the  front  elevation  as  the  building  will  ap|)ear  when  com- 
pleted. Other  details  of  the  work  are  embraced  in  the  state- 
ment of  facts  which  need  not  now  be  stated.  It  is  not  sug- 
gested that  any  essential  fact  has  been  omitted  from  the  agree- 
ment, or  that  could  be  proved  upon  a  trial  that  would  further 
aid  the  court  in  determining  the  question  upon  which  the 
parties  differ.  It  is  contended,  however,  that  all  of  the  facts 
submitted  are  purely  evidentiary  in  their  nature,  leaving  the 
essential,  decisive  or  ultimate  fact  as  to  whether  the  structure 
would  constitute  a  tenement  or  an  apartment  house  undis- 
posed of.  If  they  had  been  able  to  agree  upon  that  question, 
there  would  have  been  no  controversy  to  submit  to  the  court. 
If  a  person  goes  to  a  grocery  store  and  buys  a  quantity  of  tea 
for  two  dollars,  sugar  for  three  dollars,  and  flour  for  five  dol- 
lars, I  presume  the  three  purchases  would  be  evidentiary  facts 
upon  the  question  as  to  the  amount  that  would  be  owing 
the  groceryman.  But  with  the  items  of  the  three  purchases 
agreed  upon,  I  apprehend  no  court  would  hesitate  about 
ordering  judgment  for  the  amount  due. 

In  the  case  of  Kitchi7ig  v.  Brown  (180  N.  T.  414)  we 
have  recently  detined  tenement  houses  and  apartment  houses, 
showing  the  distinction  between  the  two  classes  of  structures. 
The  question  at  issue  between  the  parties  has  to  be  determined 
from  the  character  of  the  proposed  structure,  the  material 
used,  its  cost,  appearance,  its  appointments  and  uses,  all  of 
wliich  are  covered  by  the  facts  agreed  upon  and  from  which 
tlie  court  is  asked  to  determine  from  those  facts  whether  the 
proposed  structure  is  brought  within  the  definition  constitu- 
ting that  of  an  apartment  or  a  tenement  house.  This,  I  think, 
is  a  conclusion  of  law  drawn  from  the  facts  agreed  upon. 
Suppose  the  plaintiff  had  brought  an  action  to  enjoin  the 
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defendant  from  constructing  the  bnilding,  and  in  his  com- 
plaint had  set  forth  the  identical  facts  agreed  upon  from 
which  he  claimed  that  the  structure  would  constitute  a  tene- 
ment house,  and  that  the  defendant  had  demurred  thereto, 
contending  that  upon  the  facts  stated  the  structure  would  be 
an  apartment  house  and  that,  therefore,  the  complaint  did  not 
state  a  cause  of  action.  Could  it  then  be  contended  that  a 
question  of  law  would  not  be  presented  for  the  determination 
of  the  court?  Again,  suppose  the  action  had  been  brought 
to  trial,  and  thereupon,  by  stipulation  of  the  parties,  tlie  facts 
as  here  agreed  upon  had  been  read  as  the  evidence  in  the 
case,  would  there  have  been  any  question  to  submit  to  the 
jury  ?     I  think  not. 

It  is  further  contended  that  the  facts  agreed  upon  are  not 
only  merely  evidentiary,  but  that  they  are  also  such  that  con- 
flicting inferences  of  fact  may  be  drawn  therefrom.  If  so, 
my  associates  are  correct  in  the  conclusion  which  they  have 
reached.  But  what  conflicting  inference  is  there  that  can 
be  drawn  from  these  facts  ?  My  attention  has  been  called 
to  none.  Stone  is  stone,  marble  marble,  and  brick  brick.  I 
am  not  aware  that  any  conflicting  inference  can  be  drawn 
from  the  fact  that  the  building  is  to  be  constructed  out  of 
these  materials,  nor  am  I  able  to  discover  any  of  the  other 
facts  stated  which  are  open  to  change  or  modification  by 
inferences  of  fact  which  may  be  drawn  therefrom.  This  is 
not  a  case  invelving  the  intent  of  a  person  which  may  only  be 
determined  from  inferences  drawn  from  his  acts,  conduct  and 
expression.  It  is  a  case  in  which  the  submission  consists  of 
the  facts  stated,  which  mean  what  they  state  and  nothing 
more,  which  to  my  mind  are  not  subject  to  change  by 
conflicting  inferences. 

I,  therefore,  am  of  the  opinion  that  the  question  submitted 
ought  to  be  determined  npon  its  merits. 

CiTLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  Willard 
Bartlett  and  Hisoock,  J  J.,  concur  with  Werner,  J.; 
Haioht,  J.,  reads  dissenting  opinion. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Gustavus 
A.  Duryee,  Appellant,  v,  Emma  G.  Ddryee,  Kespondent 

Appeal  —  Incidental  Order  in  Habeas  Corpus  Procbedino  Not 
Reviewable  by  Appellate  Division.  An  order  in  a  habeas  corpus 
proceeding  which  does  not  determine  or  end  the  proceeding  but  continues 
it  in  force,  leaving  it  to  be  ended  by  an  order  to  be  subsequently  made,  is 
not  appealable,  under  section  2058  of  the  Code  of  Civil  Procedure,  snce 
it  is  not  a  final  order;  and  an  order  of  the  Appellate  Division  reversing  it 
and  dismissing  the  proceeding  is,  therefore,  without  jurisdiction.  The 
latter  order,  however,  is  final,  because  it  dismissed  the  proceeding  and  is, 
therefore,  reviewable  by  the  Court  of  Appeals. 

People  ex  rel,  Duryee  v.  Duryee,  109  App.  Div.  633,  reversed. 

(Argued  April  1,  1907;  decided  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 30,  1906,  which  reversed  an  order  of  Special  Term 
denying  a  motion  to  dismiss  a  writ  of  habeas  corpus  and 
granted  such  motion. 

This  proceeding  is  a  controversy  between  husband  and  wife, 
living  in  a  state  of  separation,  involving  the  custody  of  their 
infant  daughter.  It  was  commenced  by  the  husband,  a  resi- 
dent of  this  state,  upon  whose  petition  a  writ  of  habeas  corpus 
was  issued  against  the  wife.  Neither  the  petition  nor  the 
writ  is  set  forth  in  the  record  and  the  first  information  fur- 
nished by  the  parties  is  an  order  made  at  Special  Term  on  the 
25th  of  May,  1905,  of  which  the  following  is  a  copy  : 

"A  writ  of  habeas  corpus  directed  to  the  above-named 
defendant,  having  been  duly  granted  herein,  requiring  her  to 
have  the  body  of  Agnes  G.  Duryee  before  this  court  on  the 
first  day  of  May,  1905 ;  and  said  defendant  having  appeared 
on  that  daj''  by  Kobertson  Honey,  Esq.,  her  attorney,  and 
having  then  filed  a  return  to  said  writ  under  her  oath, 
together  with  said  writ,  and  this  proceeding  having  there- 
upon been  duly  adjourned  to  the  2d  day  of  May,  1905,  for  the 
purpose  of  allowing  said  relator  to  prepare  a  traverse  to  said 
return ;  and  a  traverse  under  oath  of  said  relator  having  been 
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dulj  filed  by  him  on,  said  2d  day  of  May,  1905 ;  and  said 
defendant  having  failed  to  produce  said  Agnes  G.  Dnryee  in 
Court,  as  directed  in  said  writ,  and  liaving  moved  upon  said 
return  and  said  traverse  to  dismiss  the  writ,  on  the  ground 
that  said  Agnes  G.  Duryee  was  without  the  State  of  New 
York  at  tlie  time  the  said  writ  was  served  on  said  defendant 
and  thereafter,  and  the  Court  having  heard  Robertson  Honey, 
Esq.,  of  counsel  for  said  defendant,  in  support  of  said  motion, 
and  Walter  I.  McCoy,  Esq.,  of  counsel  for  said  relator,  in 
opposition  thereto,  and  due  deliberation  being  had,  it  is  hereby 

"  Ordered,  that  said  motion  to  dismiss  said  writ  be  and  the  ' 
same  is  hereby  denied  ;  and  it  is  here1)y  further 

"  Ordered,  that  said  defendant  Emma  G.  Duryee  have  the 
body  of  said  Agnes  G.  Duryee  before  the  Supreme  Court  of 
the  State  of  New  York,  at  a  Special  Term,  Part  II  thereof, 
to  be  held  at  the  County  Court  House,  County  of  New  York, 
on  the  25th  day  of  September,  1905,  at  10 :  30  o'clock  in  the 
forenoon  of  that  day ;  and  it  is  hereby  farther 

"  Ordered,  that  if  said  Emma  G.  Duryee  shall  fail  to  have 
the  body  of  said  Agnes  G.  Duryee  in  Court,  as  above  directed, 
a  warrant  may  issue  for  the  commitment  of  said  Emma  G. 
Duryee  without  further  notice,  on  proof  by  affidavit  of  such 
disobedience." 

The  respondent  alleged  in  her  return  that  when  the  writ  was 
served,  Agnes,  the  infant  whose  custody  is  in  question,  "  was 
and  still  is  in  the  convent  of  the  Sacred  Heart,  at  Naples, 
Italy."  She  further  alleged  that  three  children  were  born  of 
her  marriage  to  the  relator,  Charles,  aged  thirteen,  Marie,  aged 
twelve,  and  Agnes,  aged  eleven ;  that  about  seven  years  ago 
she  was  driven  from  the  house  of  the  relator  by  his  cruelty 
and  by  his  failure  to  contribute  to  the  support  of  herself  or 
the  children  ;  that  thereupon  she  removed  with  them  to  the 
state  of  Rhode  Island  where  tliey  all  now  reside ;  that  on  the 
ith  of  June,  1900,  she  procured  an  interlocutory  decree  of 
divorce  from  the  defendant  in  the  Supreme  Court  of  that 
state  and  that  such  decree  became  final  on  the  4th  of  Decem- 
ber, 1900 ;  that  soon  after  the  date  last  named  she  and  her 
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children  removed  to  Naples,  where  the  two  daughters  now 
are ;  that  in  February,  1905,  her  mother  died  within  the  state 
of  New  York  and  it  became  necessary  for  her  to  come  here 
to  settle  up  the  estate  and  when  she  came  she  brought  her 
son  Charles  with  her,  intending  to  return  to  her  temporary 
home  in  Naples  as  soon  as  possible ;  that  owing  to  the  tender 
years  of  her  daughters  she  removed  them  from  her  temporary 
home  and  placed  them  in  said  convent  for  better  care  and 
protection  during  her  absence ;  that  at  no  time  during  the 
past  seven  years  has  the  relator  contributed  toward  the  sup- 
port of  herself  and  children  and  she  selected  Naples  as  her 
temporary  home  because  many  of  her  friends  were  living 
there,  her  income  had  more  purchasing  power  there  and  she 
could  educate  her  children  there  in  the  French  and  Italian 
languages ;  that  wlion  the  writ  was  served  on  her  in  April, 
1905,  it  was  physically  impossible  for  her  to  go  back  for 
Agnes  and  she  was  unwilling  to  intrust  her  to  the  care  of 
any  otlier  person  to  make  the  long  journey ;  that  it  was  also 
legally  impossible  for  her,  because  on  the  17th  of  April,  1905, 
she  was  ordered  by  the  Supreme  Court  not  to  leave  the  state 
of  New  York  and  that  the  only  restraint  or  custody  exercised 
by  her  over  the  said  infant  is  such  as  is  usually  exercised  by 
a  mother  over  her  young  child. 

The  relator  in  traversing  the  return  alleged  that  the 
respondent  is  a  resident  of  the  state  of  New  Fork  ;  that  she 
separated  from  him  without  just  cause,  and  that  the  decree  of 
divorce  obtained  in  the  state  of  Rhode  Island  is  not  binding 
upon  him,  because  he  did  not  appear  in  the  action  and  no 
process  was  served  upon  him  within  the  jurisdiction  of  the 
court  which  made  the  purported  judgment. 

He  further  alleged  that  the  respondent  went  to  Bhode 
Island  in  bad  faith,  in  order  to  avoid  the  service  of  process 
upon  her  in  this  state ;  that  she  did  not  intend  to  acquire,  and 
did  not  in  fact  acquire  an  actual  "residence  or  domicile 
there ; "  that  she  has  never  resided  there  since  she  procnred 
the  alleged  divorce ;  that  in  taking  the  children  out  of  this  state 
she  violated  her  written  agreement  with  the  relator  to  allow  him 
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to  see  his  children  at  certain  times  and  on  certain  conditions ; 
that  he  requested  her  in  writing  to  be  permitted  to  see  his  cliil- 
dren  in  Naples,  but  that  she  made  no  response  to  such  request. 

He  denied  the  allegations  of  the  return  relating  to  cruel 
treatment,  but  admitted  that  he  had  not,  during  the  past 
seven  years,  paid  anything  toward  the  support  of  the  respond- 
ent or  the  children.  He  alleged,  however,  that  during  the 
forepart  of  said  period  he  was  unable  to  do  so  and  that  during 
the  latter  part,  when  his  finances  liad  improved,  lie  had  offered 
to  help  support  the  children,  provided  his  rights  as  their 
father  were  acknowledged  by  the  respondent.  He  denied,  on 
information  and  belief,  '*  that  when  said  defendant  went  to 
Kaples  she  had  many  friends  living  there,"  and  alleged  "  that 
her  income  is  amply  sufficient  to  suitably  provide  for  said 
children  in  the  State  of  New  York  *  *  *  and  that  if  he 
is  granted  his  rights  in  regard  to  said  children,  he  is  willing 
to  contribute  to  their  support  to  the  full  extent  of  his  means, 
and  that  if  they  are  given  into  his  custody  he  is  able  and 
willing  to  support  them  entirely." 

The  allegations  of  the  return  that  Agnes  was  in  Naples 
when  the  writ  was  served  are  not  effectively  denied. 

Upon  appeal  to  the  Appellate  Division  the  order  of  the 
Special  Term  was  reversed  and  the  motion  to  dismiss  the  writ 
was  granted. 

Walter  7.  McCoy  for  appellant.  The  order  is  appealable 
to  this  court.  (Code  Civ.  Pro.  §  1997 ;  People  v.  Carter^  48 
Hun,  65  ;  Wetmore  v.  Weimore,  162  N.  Y.  503 ;  Matter  of 
King,  168  N.  Y.  53  ;  Matter  of  Fitzsimons,  174  N.  Y.  15.) 
The  Appellate  Division  had  no  authority  to  entertain  the 
appeal,  nor  to  determine  whether  the  justice  at  Special  Term 
was  authorized  to  make  the  order.  (Code  Civ.  Pro.  §  2058 ; 
Matter  of  Larson,  96  N.  Y.  381 ;  MatUr  of  Uusted,  17 
Abb.  Pr.  326 ;  People  ex  rel,  Keator  v.  Mosd,  6  App.  Div. 
414  ;  Bryant  v.  Tho^ripson,  128  N.  Y.  426 ;  Bailej  v.  Kin- 
caid,  UN.  Y.  Snpj).  294 ;  People  v.  Rutherford,  47  App. 
Eiv.  209 ;  Pees  v.  N,  Y.  11.  Co.,  112  App.  Div.  456.) 
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William  Mc Arthur  and  J.  Campbell  Thornpson  for 
respondent. 

Vann,  J.  The  power  of  the  Appellate  Division  to  reverse 
tlie  order  of  the  Special  Term  is  challenged  by  the  appellant 
and  section  2058  of  the  Code  of  Civil  Procedure  is  cited  in 
support  of  the  challenge.  That  section  provides  when 
appeals  may  be  taken  in  cases  arising  under  the  article  relat- 
ing to  the  writ  of  habeas  corpus  issued  to  inquire  into  tlie 
cause  of  detention.  (Code  Civ.  Pro.  ch.  16,  tit.  2,  art.  3.)  It 
authorizes  an  appeal  "  from  an  order  refusing  to  grant  a  writ 
of  habeas  corpus  *  *  *  or  from  a  final  order,  made  apoa 
the  return  of  such  a  writ,  to  discharge  or  remand  a  prisoner,  or 
to  dismiss  tlie  proceedings.  *  *  *  An  appeal  does  not  lie, 
from  an  order  of  the  court  or  judge,  before  which  or  whom 
the  writ  is  made  returnable,  except "  as  thus  prescribed.  The 
appellant  claims  that  the  appeal  to  the  Appellate  Division 
was  not  taken  from  an  order  "  to  dismiss  the  proceedings," 
but  from  an  order  refusing  to  dismiss,  from  which,  as  he 
insists,  no  appeal  is  allowed  by  the  statute,  and  to  sustain 
his  position  he  cites  Matter  of  Larson  (31  Hun,  639 ;  96 
N.  T.  381).  The  appeal  in  that  case,  however,  was  from  an 
order  directing  a  further  return  to  the  writ,  not  from  an  order 
refusing  to  dismiss  the  writ.  After  quoting  section  2058,  the 
court  said :  "  This  is  not  an  appeal  from  an  order  refusing  to 
grant  either  of  the  writs  named,  nor  is  it  from  a  final  order 
made  upon  the  return  of  such  writs  as  provided.  It  is  very 
manifest  that  the  order  from  which  the  appeal  is  taken  is  not 
embraced  within  the  provisions  of  the  section  cited.  The 
order  in  question  only  required  a  further  return  to  the  writs, 
and  upon  such  an  order  no  appeal  lies  and  the  General  Term 
had  no  authority  to  entertain  the  appeal,  or  to  determine 
whether  the  judge  was  authorized  to  make  the  order."  While 
the  case  is  suggestive,  it  is  not  controlling,  for  the  order  then 
in  question  was  neither  final  nor  in  any  other  respect  such  as 
the  statute  says  may  be  reviewed. 

We  think,  however,  that  the  appeal  to  the  Appellate  Divi- 
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sion  in  the  case  before  us  was  not  authorized  by  law,  because 
the  order  made  at  Special  Terra  was  not  a  final  order,  and 
that  the  order  be  final  is  expressly  required  by  the  statute  as 
a  condition  of  appealing.  It  did  not  determine  or  end  the 
proceeding,  but  continued  it  in  force,  leaving  it  to  be  ended 
by  an  order  to  be  subsequently  made.  If  the  motion  had 
been  granted  and  the  proceeding  dismissed,  the  order  would 
Lave  been  final,  because  the  matter  would  have  been  out  of 
court  and  no  further  order  could  have  been  made  therein. 
If  the  order  had  been  complied  with,  evidence  taken,  the 
material  issues  decided  and  an  order  then  made  dismissing 
the  proceeding,  it  would  necessarily  have  been  final.  If  such 
an  order  would  be  final,  the  one  made  at  Special  Term  was 
not,  for  there  cannot  be  two  final  orders  in  the  same  proceed- 
ing, both  made  by  the  same  court  and  in  force  at  the  same 
time.  This  construction  is  in  accordance  with  the  section  of 
the  Revised  Statutes,  which  is  the  prototype  of  section  2058 
of  the  Code,  and  which  provided  that  no  review  should  be 
had  in  habeas  corpus  proceedings  "  until  a  final  adjudication 
shall  have  been  made  by  such  oflScer  upon  the  claim  to  be 
discharged  or  bailed."  (3  R.  S.  [6th  ed.]  p.  282,  sec.  85.) 
Under  that  section  it  was  held  that  there  must  be  a  final 
adjudication  as  to  the  custody  of  the  child  before  a  writ  of 
review  could  be  issued,  {llusted^s  CoBe^  17  Abb.  Pr.  326.) 
So,  the  Appellate  Division  of  the  first  department  held  in  a 
case  decided  before  that  now  under  review  that  "  the  law  has 
expressly  taken  away  the  right  to  appeal  from  incidental 
orders  *  *  *  in  these  proceedings."  {^People  ex  rel. 
Keator  v.  Moss^  6  App.  Div.  414,  419.) 

The  writ  of  habeas  corpus,  as  its  history  shows,  is  a  sum 
mary  proceeding  to  secure  personal  liberty.  It  strikes  at 
unlawful  imprisonment  or  restraint  of  the  person  by  state  or 
citizen,  and  by  the  most  direct  method  known  to  the  law 
learns  the  truth  and  applies  the  remedy.  It  tolerates  no 
delay  except  of  necessity,  and  is  hindered  by  no  obstacle 
except  the  limits  set  by  the  law  of  its  creation.  Hence  the 
legislature  commanded  that  no  appeal  should  be  taken  from 
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incidental  orders  made  ia  the  course  of  the  proceeding,  as 
that  might  cause  delay  and  prolong  the  injustice.  Even  the 
evil  of  a  wrong  order,  if  not  vital,  was  preferred  to  the  danger 
of  delay  caused  by  an  appeal  therefrom.  This,  we  think,  was 
the  tlieory  of  the  statute,  when,  contrary  to  the  rule  in  other 
cases,  it  limited  appeals  in  such  proceedings  to  final  orders, 
even  when  taken  to  the  Supreme  Court.  When  the  writ  is 
refused,  an  appeal  is  allowed,  for  that  is  vital.  In  either 
alternative  of  the  remand  or  discharge  of  the  prisoner,  the 
right  to  appeal  is  given,  as  well  as  when  the  proceedings  are 
dismissed.  All  these  are  both  final  and  vital,  but  all  else  was 
regarded  as  temporary  and  incidental  and  not  to  be  remedied 
by  an  appeal  which  might  postpone  the  enjoyment  of  liberty. 

The  order  of  the  Appellate  Division  was  final,  because  it 
dismissed  the  proceeding,  and  hence  we  have  power  to  review 
their  order  although  they  had  no  power  to  review  the  order  of 
the  Special  Term,  as  it  was  not  final. 

In  view  of  the  latitude  to  be  implied  from  the  Domestic 
Kelations  Law  in  cases  of  habea6  corpus  affecting  the  custody 
of  children  (§  40),  we  should  have  been  better  satisfied  if  the 
action  of  the  Special  Term  had  been  less  rigorous.  The  wel- 
fare of  the  child  is  the  chief  end  in  view  and  under  the  circum- 
stances her  actual  production,  involving  one  ocean  voyage  if 
not  two,  would  have  been  a  serious  hardship  to  the  child  her- 
self. A  suitable  guardian  or  custodian  would  have  been 
necessary,  yet  no  provision  was  made  for  expenses  of  any  kind. 
As  the  proceeding  must  go  before  the  Special  Term  again  for 
suitable  action,  we  venture  to  suggest,  although  we  cannot 
now  so  decide,  that  the  facts  should  be  investigated  somewhat 
before  another  order  of  the  kind  is  made.  As  the  matter  now 
stands,  however,  we  are  compelled  to  reinstate  the  order  of 
the  Special  Term,  as  the  Appellate  Division  had  no  power  to 
review  or  reverse  it. 

The  order  appealed  from  should  be  reversed,  but  without  cost& 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Hisgock 
and  Chase,  JJ.,  concur;  O'Brien,  J.,  not  voting. 

Order  reversed. 
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Rastus  S.  Ransom  et  al.,  Respondents,  v.  Robert  L.  Cutting, 
Appellant,  and  Thb  Farmers'  Loan  and  Trust  Company, 
Respondent. 

1.  Appeal— Written  Contract  Not  Found  Cannot  Be  Read  into 
THE  Findings,  Although  Stated  in  the  Pleadings  and  Set  Forth  in 
thr  Record.  Where  the  findings,  in  an  action  to  establish  the  rights 
and  lien  of  a  firm  of  attorneys  in  and  to  a  fund  recovered  in  a  legal  pro- 
ceeding, under  a  written  agreement  of  retainer,  do  not  contain  the  agree- 
ment in  extenao  but  only  the  substance  thereof,  omitting  one  important 
clause,  such  clause  cannot  be  read  into  the  findings  by  reason  of  the  fact 
that  the  entire  agreement  is  a  part  of  the  pleadings  constantly  referred  to 
in  the  progress  of  the  case  through  the  courts  and  is  printed  in  full  at 
leasli  three  times  in  the  record. 

2.  Attorney  and  Client  —  When  Agreement  to  Contest  Will 
AND  Pat  Disbursements  for  a  Contingent  Fee,  Not  Unconscion- 
able. The  mere  fact  that  the  attorney  was  to  receive  a  certain  portion 
of  the  recovery,  does  not  render  the  agreement  unconscionable,  in  the 
absence  of  proof  that  it  was  induced  by  fraud,  or  that  the  compensation 
provided  for  was  so  excessive  as  to  evince  a  purpose  to  obtain  an  improper 
or  undue  advantage. 

3.  When  Agreement  is  Not  Champertous.  Where  a  disinherited  son 
voluntarily  and  at  his  own  instance  entered  into  a  written  agreement  retain- 
ing attorneys  to  oppose  the  probate  of  his  father's  will  or  to  effect  a  settle- 
ment, agreeing  to  pay  them  specified  percentages  in  either  case,  the  mere 
fact  that  the  agreement  provided  that  the  attorneys  should  not  call  upon 
him  "  for  any  sum  or  sums  of  money  to  pay  the  necessary  disbursements 
required  in  the  said  proceedings."  does  not  render  it  champertous  within 
the  meaning  of  section  74  of  the  Code  of  Civil  Procedure;  the  purpose  of 
this  section  is  to  prevent  an  attorney  from  encouraging,  Instigating  or  pro- 
moting ill-feeling  or  strifs,  and  thereby  securing  the  ownership  or  con- 
trol of  a  demand  of  any  kind  for  the  purpose  of  bringing  an  action  thereon. 

Bansam  v.  Cutting,  112  App.  Div.  150,  affirmed. 

(Argued  April  23,  1907;  decided  May  21.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
10,  1906,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  brought  to  establish  plaintiffs'  rights  and  liens  as  attor- 
neys under  an  assignment  upon  certain  funds  in  the  hands  of 
the  defendant  trust  company  on  the  settlement  of  a  contest 
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in  the  Surrogate's  Court  over  the  will  of  the  late  Kobert  1-. 
Cutting,  father  of  the  defendant,  Robert  L.  Cutting. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

F7'anJdin  BarUett  for  appellant.  The  agreement  between 
plantiflEs  and  defendant  Cutting  is  champertous  and,  tlierefore, 
void  and  cannot  be  enforced.  (Weeks  on  Attorneys  [2d  ed.], 
186;  Irwin  v.  Currie^  171  N.  Y.  409;  Matter  of  Speranziu 
186  N.  Y.  280;  Stedwell  \ .  Ilartman,  74  App.  Div.  126; 
Begly  v.  Weddigen^  86  App.  Div.  629;  Matter  of  Fitzsivi- 
onSy  174  N.  Y.  15.)  The  gist  of  champerty  is  not  the  seek- 
ing out  or  solicitation  of  the  client,  hut,  as  set  out  in  section 
74  of  the  Code  of  Civil  Procedure,  it  is  the  promising  or 
giving  of  a  valuable  consideration  by  an  attorney  as  an  induce- 
ment to  the  placing  in  his  hands  of  a  demand  of  any  kind. 
{Matter  of  Glark,  184  N.  Y.  222.)  Sections  73  and  74  of 
the  Code  of  Civil  Procedure  are  declaratory  of  the  common 
law  prohibiting  champerty  and  are  not  merely  penal  statutes, 
so  that  they  must  be  liberally  construed  according  to  their 
fair  meaning  and  intendment.  Tliey  cover  special  proceed- 
ings as  well  as  actions.  {Spencer  v\  Myers^  1 50  N.  Y.  269  ; 
People  v.  Palme?*,  109  N.  Y.  110 ;  Fitzgerald  v.  Quanji,  109 
K  Y.  441 ;  Sickles  v.  Sharp,  13  Johns.  497;  Matter  of  Sug- 
den  V.  Partridge,  174  N.  Y.  87 ;  People  ex  rel,  Wood^  v. 
Zacomhe,  99  N.  Y.  43.) 

WUliain  H.  Hamilton  for  respondents.  The  claim  of  cham- 
perty has  not  been  sustained.  {Moses  v.  McDevitt,  88  N.  Y. 
62;  Va7ide  Water  v.  Gear,  21  App.  Div.  203;  Matter  of 
Fitzsimons,  174  N.  Y.  15  ;  Fowler  v.  Oallan,  102  K  Y.  395.) 

Edward  T.  Baetlett,  J.  The  opinions  of  the  learned 
courts  below  have  dealt  with  this  case  in  a  very  satisfactory 
manner,  and  we  would  not  be  disposed  to  continue  the  dis- 
cussion were  it  not  for  the  fact  that  a  question  of  practice  is 
presented  requiring  consideration. 

The  written  agreement  of  retainer  between  the  plaintiffs 
and  the  defendant,  Robert  L.  Cutting,  and  wife,  is  not  incor^ 
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porated,  in  extenaoy  in  the.  findings  of  the  trial  court.  Tlie 
substance  of  this  agreement  is  found  with  at  least  one 
important  exception.  The  provision  that  the  plaintiffs  "shall 
not  call  upon  said  Robert  L.  Cutting  (third)  for  any  sura  or 
sums  of  money  to  pay  the  necessary  disbursements  required  in 
the  said  proceedings  "  is  not  expressly  found. 

The  counsel  for  plaintiffs,  respondents,  insists  that  the  facts 
as  found  are  the  sole  basis  for  appellant's  discussion  here. 
The  counsel  for  appellant  Cutting  argues  that  the  agreement 
must  be  deemed  as  found  in  its  entirety  by  reason  of  the  fact 
that  it  is  a  part  of  the  pleadings  constantly  referred  to  in  the 
progress  of  the  case  through  the  courts  and  is  printed  in  full 
at  least  three  times  in  the  record. 

This  omitted  clause  of  the  agreement  and  any  other  provi- 
sion thereof  not  expressly  found  cannot  be  read  into  the 
findings  as  they  stand. 

The  learned  counsel  for  appellant  bases  his  main  argument 
upon  the  fact  that  the  plaintiffs  were  not  to  call  upon  tlie 
defendant  Cutting  for  any  sum  or  sums  of  money  to  pay  tlie 
necessary  disbursements  required  in  the  said  proceedings.  If 
the  respondents  were  irfa  position  where  it  was  necessary  to 
insist  upon  the  strict  construction  of  the  findings  there  would 
be  no  answer  to  the  point  they  have  raised  that  this  important 
omitted  clause  is  not  before  us. 

On  the  argument  and  in  the  brief  of  respondents'  counsel 
it  was  suggested  that  this  court  look  carefully  through  the 
record,  notwithstanding  the  unanimous  decision  of  the  Appel- 
late Division,  to  ascertain  the  real  merits  of  tlie  controversy. 
We  have,  therefore,  concluded  in  rendering  our  decision  in 
favor  of  the  respondents  to  consider  tlie  omitted  clause,  giving 
it  the  full  force  and  effect  as  if  embodied  in  the  findings. 

It  is  not  necessary  at  this  time  to  consider  in  detail  the  find- 
ings of  the  trial  court  and  the  conclusions  flowing  therefrom, 
for  this  point  has  been  so  thoroughly  discussed  in  the  opinions 
of  the  courts  below  that  it  would  be  mere  repetition. 

Two  main  points  are  argued  in  support  of  this  appeal :  (1) 
That  the  agreement  of  retainer  is  unconscionable  and  ought 
29 
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not  to  bo  enforced  in  a  court  of  equity ;  and  (2)  that  the 
agreement  is  cliampertons  under  section  74  of  the  Code  of 
Civil  Procedure.  In  regard  to  the  contract  being  unconscion- 
able and  non-enforceable  it  is  a  sufficient  answer  to  say  that  tliis 
question  is  disposed  of  in  favor  of  the  respondents  by  the 
unanimous  decision  of  the  Appellate  Division.  There  is,  how- 
ever, a  further  answer  to  the  suggestion  in  the  rule  recently 
restated  by  this  court  in  Matter  of  Fitzsimons  (174  N".  Y.  15) 
as  follows :  The  mere  fact  that  the  attorney  was  to  receive  one- 
half  of  the  recovery  does  not  render  the  agreement  unconscion- 
able in  the  absence  of  proof  that  it  was  induced  by  fraud  or 
that  the  compensation  provided  for  was  so  excessive  as  to 
evince  a  purpose  to  obtain  an  improper  or  undue  advantage. 

This  appeal  is  presented  upon  the  plaintiffs'  case,  the 
defendant  Cutting  having  offered  no  evidence. 

The  counsel  for  appellant  argued  with  great  eamestneso  and 
ability  that  this  agreement  of  retainer  is  in  violation  of  sec- 
tion 74:  of  the  Code  of  Civil  Procedure  and  is  champertous. 
The  material  portion  of  that  section  reads  as  follows :  "  An 
attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  person,  either  before  or  afteraction  brought, 
promise  or  give,  or  procure  to  be  promised  or  given,  a  valuable 
consideration  to  any  person,  as  an  inducement  to  placing,  or  in 
consideration  of  having  placed,  in  his  hands,  or  in  the  hands  of 
another  person,  a  demand  of  any  kind,  for  tlie  purpose  of 
bringing  an  action  thereon." 

There  is  no  finding  and  no  evidence  in  this  case  tending  to 
establish  any  fact  that  would  bring  the  plaintiffs  by  virtue  of 
the  agreement  of  retainer  within  the  provisions  of  this  sec- 
tion. It  is  found  in  substance  that  the  plaintiffs  were  and  are 
engaged  in  the  practice  of  the  law  in  the  city  of  New  York, 
and  that  Eastus  S.  Ransom  was  a  member  of  that  firm  during 
the  transactions  involved  in  this  action  ;  that  Robert  L.  Cut- 
ting, the  father  of  the  defendant,  Robert  L.  Cutting,  departed 
this  life  on  the  13th  of  January,  1894,  leaving  a  large  estate, 
a  will  and  certain  codicils ;  that  said  deceased  was  vested  also 
with  a  power  of  appointment  by  will  in  respect  to  a  half  of 
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his  father's  estate,  the  defendant's  grandfather,  which  he 
assumed  to  exercise ;  that  the  defendant  Cutting  was  disin- 
lierited  by  his  father  from  any  participation  in  liis  estate  or 
that  of  his  grandfather ;  that  shortly  after  the  death  of  his 
fatlier  the  defendant  Cutting  by  a  written  instrument  dated 
February  1st,  1894,  duly  retained  and  employed  the  plaintiflfs 
and  tiieir  law  firm  to  act  as  his  attorneys  and  counsel  to  make 
objections  to  and  in  contesting  the  probate  of  the  will  and 
codicils  of  his  father.  The  evidence  fully  sustains  these  find- 
ings and  establishes  the  fact  that  the  plaintiffs  were  voluntarily 
retained  by  the  defendant  Cutting. 

This  agreement  pf  retainer  must  be  regarded  as  a  contract 
for  the  compensation  of  the  plaintiffs  who  were  retained  to 
appear  for  a  disinherited  son  whose*  only  hope  was  to  contest 
the  probate  of  his  father's  will  and  codicils,  thereby  setting 
aside  those  instruments,  or  failing  in  that,  to  secure  a  settle- 
ment that  would  permit  him  to  receive  some  portion  of  his 
father's  estate.  This  latter  result  was  realized,  the  defendant 
Cutting  receiving  thirty  thousand  dollars  in  cash  and  an 
annuit}'  of  four  thousand  dollars  to  continue  during  his 
natural  life.  This  annuity  was  secured  to  him  by  the  deposit 
of  ninety-five  thousand  dollars  in  the  defendant  trust  com- 
pany. The  agreement  of  retainer  provided  that  the  plaintiffs 
were  to  receive  ten  per  cent  of  the  moneys  realized  on  a  set- 
tlement if  less  than  fifty  thousand  dollars.  On  the  payment 
to  the  defendant  Cutting  of  the  sum  of  thirty  thousand  dol- 
lars, he  at  once  paid  the  plaintiffs  ten  per  cent  thereof  — 
three  thousand  dollai-s  —  and  for  some  eight  years  he  paid  the 
ten  per  cent  on  his  annuity. 

We  have  here  a  ratification  of  the  agreement  of  retainer,  of 
the  results  achieved  thereunder  and  a  repudiation  after  years 
of  acquiescence.  It  is  clear  under  this  state  of  facts  that  sec- 
tion 74  of  the  Code  of  Civil  Procedure  had  no  application. 

Tiie  counsel  for  defendant  Cutting  seeks  to  bring  this 
agreement  of  retainer  under  the  condemnation  of  the  section 
in  question  by  the  argument  that  the  provision  therein,  to  the 
effect  that  the  plaintiffs  would  not  call  upon  the  defendant 
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Cutting  "  for  any  sum  or  sums  of  money  to  pay  the  necessary 
disbursements  required  in  the  said  proceedings,"  is  the  giving 
of  a  valuable  consideration  to  the  defendant  Cutting  as  an 
inducement  to  enter  into  the  contract.  In  other  words,  the 
counsel  likens  the  case  at  bar  to  many  tjiat  have  been  argued 
in  this  court,  where  it  was  decided  that  a  lawyer,  agreeing 
with  his  client  to  bring  an  action  and  pay  all  the  expenses 
tliereof  in  consideration  of  receiving  a  portion  of  the  recovery, 
violates  the  section  in  question. 

The  purpose  of  section  74  of  the  Code  of  Civil  Procedure 
is  to  prevent  an  attorney  from  encouraging,  instigating  or 
promoting  ill-feeling  and  strife,  and  thereby  securing  the 
ownership  or  control  of  a  demand  of  any  kind  for  the  purpose 
of  bringing  an  action  thereon. 

The  contract  .before  us  providing  for  compensation  of 
plaintiffs  in  defending  the  defendant  in  a  hostile  proceeding 
about  to  be  instituted  in  Surrogate's  Court,  brings  this  case 
within  the  rule  laid  down  in  Fowler  v.  Callan  (102  N.  Y. 
395).  In  that  case  proceedings  had  been  instituted  before  a 
surrogate  which  threatened  the  interests  of  the  defendant  in 
certain  real  estate  and  required  him  to  appear  and  defend. 
He  called  upon  the  plaintiff  and  retained  him  as  his  attorney. 
They  entered  into  an  agreement,  in  pui-suance  of  which  the 
defendant  executed  to  plaintiff  a  deed  of  an  undivided  half 
of  the  real  estate,  the  latfer  agreeing  to  accept  tlie  same  as 
his  c()m[)en8ation  to  conduct  the  defense  to  its  close,  and  pay 
all  the  costs  and  expenses  of  the  litigation,  and  to  indemnify 
the  defendant  against  the  same.  Judge  Finch,  in  liis  opin- 
ion, after  commenting  upon  the  serious  position  in  which  the 
defendant  found  himself,  stated  (p.  398) :  "  In  this  emergency 
he  sought  the  aid  and  professional  services  of  the  plaintiff 
and  retained  him  as  attorney.  The  latter  neither  sought  the 
retainer  nor  did  anything  to  induce  it.  So  far  as  appears  it 
was  not  occasioned  by  any  offer  or  solicitation  of  his,  but 
originated  in  the  free  and  unbribed  choice  of  the  client.  The 
evidence  does  not  show  whether  the  latter  had  gained  posses- 
sion of  the  land  devised  or  was  out  of  possession,  but  he  gave 
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to  the  attorney  a  deed  of  one  undivided  half  part  of  the  prop- 
erty, taking  hack  his  covenant  to  conduct  the  defense  to  its 
close,  paying  all  costs  and  expenses  of  the  litigation,  and 
indemnifying  the  devisee  against  all  such  liability.  The 
agreement  appears  to  have  been  purely  one  for  compensation. 
If  the  client  had  given  to  the  attorney  money  instead  of  land 
the  contract  would  Iiave  differed  in  no  respect  except  the  con- 
tingent character  of  tiie  compensation.  The  arrangement 
contemplated  success  in  the  litigation,  in  which  event  the  land 
would  pay  the  costs  and  expenses  and  the  attorney's  reward, 
and  both  would  be  discharged  out  of  the  property  of  the 
client  placed  in  the  hands  of  tiie  attorney  for  the  precise  pur- 
pose.    The  contract  in  no  respect  induced  the  litigation." 

This  case  is  a  complete  answer  to  the  argument  of  appel- 
lant's counsel  that  the  agreement  of  plaintiffs  not  to  call 
upon  the  defendant,  Cutting,  for  money  to  pay  the  neces- 
sary disbursements,  rendered  the  agreement  of  retainer 
champertous. 

We  are  of  opinion  tliat  the  attorneys  for  the  defendant. 
Cutting,  acted  in  every  way  as  honorable  practitioners,  and 
are  subject  to  no  criticism  for  the  manner  in  which  they  con- 
ducted the  case  of  their  client;  they  rendered  to  him,  as  the 
court  found,  extensive,  valuable  and  meritorious  legal  services, 
and  secured  for  their  client  a  favorable  result  under  condi- 
tions that  were,  to  say  the  least,  most  unpromising. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  IIaight,  Werner  and  IIiscock, 
JJ.,  concur ;  Willard  Bartleit,  J.,  not  sitting. 

Judgment  affirmed. 


Henry  Milbaur,  Respondent,  v.  Oscar  L.  Richard  et  ah. 
Defendants,  and  Michael  Larkin  et  al..  Appellants. 

Neoltoence  —  Fall  OF  Building  Caused  by  Alleged  Negligence 
OF  Several  Contractors.  The  evidence  exjimined  in  an  action  to 
recover  the  value  of  property  injured  or  partially  destroyed  by  tlie  fnll  of 
a  building  containing  plaintiff's  shop,  caused  by  the  alleged  negligence 
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of  the  defendants,  who  were  various  contractors,  engaged  in  the  erection 
of  an  adjoining  huilding,  and  Jield  insufficient  to  sustain  a  recovery. 
Milbaur  v.  Richard,  113  App.  Div.  905,  reversed. 

(Argued  May  1,  1907;  decided  May  21,  1007.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
31,  1906,'affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  lorder  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  Thornton  and  Thornton  Earle  for  appellants. 
There  is  absolutely  no  evidence  of  negligence  on  the  part  of 
the  appellants,  and  the  learned  trial  court  committed  reversi- 
ble error  by  continually  insisting  and  charging  that  the  exca* 
vators  were  liable.  (  Wolf  v,  A.  T  Society,  164  N.  Y.  130; 
Coekran  v.  Sees,  168  N.  Y.  372;  Griferi  v.  Manice,  166 
N.  Y.  188.) 

Tlenyian  Gottlieb  and  Julius  IHlhern  Cohn  for  respondent. 
There  was  ample  evidence  of  the  negligence  of  the  appellants 
in  digging  too  close  to  the  shoring  supporting  the  wall  of  the 
premises  which  plaintiff  occupied  and  the  trial  justice  com- 
mitted no  error  in  his  comments  to  the  jury  in  regard  thereto. 
{Millis  V.  Germoiul,  3  App.  Div.  384;  Sindram.  v.  People, 
88  N.  Y.  197 ;  PeopU  v.  Constantino,  153  N.  Y.  34- ;  Hoff- 
man V.  N,  r.  a  c6  //.  7?.  7?.  li.  Co.,  87  N.  Y.  25  ;  Metcalf 
V.  Gordon,  86  App.  Div.  373  ;  Winne  v.  McDonald,  39  N.  Y. 
233 ;  Hart  v.  liyayi,  25  N.  Y.  S.  K  986 ;  People  v.  Hess,  8 
App.  Div.  148;  People  v.  O'Neill,  112  N.  Y.  361;  Vail  v. 
Pice,  5  N.  Y.  159 ;  N.  T,  F.  Lis.  Co.  v.  Waldeii,  12  Johns. 
590.) 

O'Brien,  J.  The  plaintiff  conducted  a  tailor  shop  in  a 
building  at  No.  33  Sheriff  street  in  the  city  of  New  York, 
lie  brought  this  action  to  recover  the  value  of  certain  prop- 
erty which  he  owned  and  which  was  in  the  shop  at  the  time 
of  the  accident  hereinafter  mentioned.     This  property  con- 
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Bistcd  of  a  portion  of  his  stock,  with  tlie  fixtures,  machinery 
and  other  articles  connected  with  his  business.  The  owner  of 
the  premises  adjoining  the  building  occupied  by  the  plaintiff 
was  engaged  in  the  construction  of  a  new  building  whicli 
covered  several  numbers  on  the  same  street,  that  is,  numbers 
from  27  to  33  Sheriff  street.  In  the  progress  of  this  work  the 
building  containing  the  plaintiff's  shop,  which  he  occupied  as  a 
tenant,  or  at  least  a  portion  of  it,  fell,  and  in  consequence  the 
plaintiff's  property  was  injured  or  partially  destroyed.  lie 
brought  this  action  to  recover  the  value  of  the  property  and 
on  a  trial  before  a  jury  was  awarded  damages  for  the  loss  or 
injur}'.  The  judgment  so  recovered  was  affirmed  on  appeal 
and  is  now  before  this  court  for  review. 

The  owner  of  the  premises  where  the  new  building  was  in 
process  of  erection  was  made  a  party  defendant  and  also 
various  persons  who,  by  contracts  with  the  owner,  were 
engaged  in  the  work.  One  of  tlie  defendants  had  a  contract 
for  the  erection  of  the  walls ;  another  for  shoring  up  and 
securing  the  adjoining  building  in  which  the  plaintiff's  shop 
was  located ;  and  other  parties,  perhaps,  for  other  parts  of  the 
work.  One  of  the  contractors  died  before  the  trial ;  another 
had  a  verdict  in  his  favor,  and  the  owner,  by  some  arrange- 
ment between  the  parties,  disappeared  from  the  case.  The  only 
defendants  that  are  interested  in  this  appeal  are  the  two  Lar- 
kius,  who  had  the  contract  for  excavating  for  the  foundation 
of  the  new  building.  The  verdict  was  against  these  two 
defendants  alone.  It  seems  that  they  were  partners  in  the 
business,  and  hence  were  jointly  and  severally  liable  for  any 
negligent  act  or  omission  on  their  part  in  making  the  excava- 
tion, provided  that  such  act  or  omission  was  the  cause  of  the 
accident.  Their  contract  was  to  excavate  the  open  lot  eighty- 
seven  feet  in  front  and  one  hundred  feet  deep.  The  excava- 
tion was  to  extend  fifteen  feet  below  the  curb.  These 
defendants  were  not  connected  in  any  other  way  with  the 
transaction.  Their  sole  obligation  and  duty  was  to  make  an 
excavation  extending  fifteen  feet  below  the  curb  and  covering 
a  space  of  eighty-seven  by  one  hundred  feet. 
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The  decision  of  the  learned  court  below  was  not  nnanimons, 
and  hence  tlie  question  is  open  upon  this  appeal  for  the 
inquiry  wliether  there  was  any  evidence  that  warranted  the 
jury  in  finding,  as  the  verdict  imports,  that  the  plaintiffs  I068 
was  occasioned  by  some  negligent  act  or  omission  on  the  part 
of  these  defendants.  In  order  to  sustain  this  judgment  the 
plaintiff  must  be  able  to  point  out  some  evidence  of  negligence 
on  the  defendants'  part.  A  mere  scintilla  of  evidence  is  not 
sufficient,  but  it  was  incumbent  on  tlie  plaintiff  to  prove  some 
fact  that  would  fairly  warrant  the  jury,  as  reasonable  men,  in 
finding  that  the  plaintiff's  property  was  lost  or  destroyed  by 
some  breach  of  duty  on  the  defendants'  part. 

It  is,  doubtless,  true  that  plaintiff's  loss  is  due  to  the  fanlt 
of  some  one  engaged  in  the  construction  of  the  new  building,' 
but  we  are  not  concerned  with  the  question  as  to  the  identity 
of  the  guilty  party  unless  the  evidence  proves  or  tends  to 
prove  that  the  fault  was  that  of  the  excavators;  so  that  the 
only  question  that  is  necessary  to  be  decided  is  the  one  already 
referred  to,  namely,  whether  there  was  any  substantial 
evidence  given  at  the  trial  upon  which  to  base  the  verdict. 

It  is  contended  b}'  the  learned  counsel  for  the  plaintiff,  in 
support  of  the  judgment,  that  these  defendants,  against  whom 
alone  the  verdict  was  rendered,  while  in  the  performance  of 
their  contract  to  make  the  excavation  of  the  cellar  and 
foundation  of  the  building  to  be  erected,  so  managed  and  con- 
ducted the  work  as  to  disturb  and  undermine  the  shoring 
timbers  placed  against  the  old  building  containing  the  plain- 
tiff's shop,  and  that  some  of  them  gave  way,  and  thus  the 
structure,  being  deprived  of  the  support  which  the  timbers 
and  needles  gave  it,  collapsed,  and  hence  the  loss  or  destrnc- 
tion  of  the  plaintiff's  property.  These  defendants  could  not 
be  made  responsible  for  any  defects  in  the  shoring  up  of  the 
building.  That  was  the  work  of  another  contractor.  The 
sole  contention  on  the  part  of  the  plaintiff  is  that  the  Larkins, 
in  the  performance  of  their  contract  to  make  the  necessary 
excavation,  dug  so  near  to  the  base  of  the  shoring  timbers 
that  they  fell  or  gave  way,  thus  causing  the  accident.     It  was 
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the  right  and  duty  of  the  excavators  to  perform  their  contract 
to  dig  a  cellar  and  basement  fifteen  feet  below  the  curb.  If, 
however,  in  carrying  out  that  contract  they  discovered  that 
the  shoring  timbers  were  not  set  deep  enough  in  the  ground 
and  would  be  undermined  or  weakened  by  the  adjacent  dig- 
ging, they  were  bound  to  take  notice  of  that  fact  and  suspend 
operations  until  the  owner  or  the- plain tifiF,  or  at  least  the  con- 
tractor who  had  the  contract  for  shoring  up  and  securing  the 
old  building  could  be  warned  of  the  danger.  It  is  quite  con- 
ceivable tliat,  even  if  the  person  who  had  the  contract  for 
shoring  up  and  securing  the  old  building,  omitted  to  set  the 
shoring  timbers  at  the  proper  depth  in  the  ground,  still  the 
defendants,  if  they  knew  that  fact,  could  be  lield  guilty  of 
negligence  if  they  continued  to  dig  away  the  ground  near  the 
timbers  and  thus  undermine  them  without  calling  the  atten- 
tion of  the  other  parties  to  the  danger.  They  had  the  right 
to  make  the  excavation  according  to  the  terms  of  their  con- 
tract, but  could  not  ignore  a  situation  which  might  result  in 
disaster.  It  is  upon  this  feature  of  the  transaction  that  the 
plaintiff's  case  depends.  The  difficulty  is  that  there  is  no 
evidence  in  the  record  to  sustain  this  theory  of  liability. 

There  were  three  gangs  of  men  working  on  the  job  at  about 
the  same  time  under  different  contractors,  and  there  is  great 
confusion  in  the  testimony  concerning  the  identity  of  each 
workman,  and  it  is  quite  impossible  from  the  testimony  to 
trace  out  the  work  tliat  each  man  was  engaged  in.  It  must 
be  remembered  that  these  defendants  were  excavating  the  open 
lot  to  a  depth  of  fifteen  feet  below  the  curb  and  they  had 
nothing  to  do  with  any  other  work,  either  upon  the  new  or 
the  old  structure.  The  northerly  line  of  the  lot  tliat  they  were 
excavating  was  the  southerly  line  of  the  premises  where  the 
accident  happened.  The  person  who  had  the  contract  for 
shoring  up  and  securing  the  old  building  was  made  a  party  to 
this  action  and  answered  the  complaint.  Onr  the  trial  before 
the  jury  a  verdict  was  found  in  his  favor,  and  thus,  upon  the 
record  he  has  been  discharged  from  all  liability  for  the  acci- 
dent and  no  negligence  can   now  be  imputed  to  him.     His 
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contract  bound  Iiim  to  set  the  shoring  timbers  sixteen  feet 
below  tlie  curb,  or  one  foot  deeper  than  the  excavation  which 
tkese  defendants  undertook  to  make.  The  testimony  in  the 
case  is  to  the  effect  that  the  shoring  contractor  performed  liis 
contract  in  that  respect.  If  it  was  true  that  he  did  not  but  on 
the  contrary  placed  the  shoring  timbers  only  eiglit  or  ten  feet 
below  the  curb  it  is  difficult. to  see  how  the  jury  could  have 
excused  him  from  the  charge  of  negligence.  The  defendants 
in  cutting  down  the  lot  left  a  bank  of  earth  along  the  north 
line  four  or  five  feet  wide  at  the  top  and  sloping  down  to  a 
width  of  six  or  seven  feet  at  the  bottom.  This  was  done  so  as 
not  to  disturb  the  walls  of  tlie  old  building.  A  part  of  this 
embankment  was  still  there  at  the  time  of  the  accident  but  the 
greater  part  had  been  removed  after  the  shoring  contractor 
had  placed  supports  under  the  wall.  This  shoring  consisted 
of  upright  timbers  resting  on  foot-blocks  with  needles  at  the 
top  running  into  the  building.  A  new  foundation  was  being 
carried  along  under  the  old  building  but  it  had  not  reached 
the  rear  portion  where  the  accident  occurred  and  the  evidence 
tended  to  show  that  some  portion  of  the  sloping  embankment 
left  by  these  defendants  was  still  standing  against  a  part  of  the 
rear  of  the  building  when  it  fell. 

A  trench  had  been  dug  by  some  one  under  the  south  wall  of 
the  old  building  at  the  point  in  question  and  the  theory  of  the 
plaintiff  was  that  this  trench  was  dug  too  near  the  foot  of  the 
uprights,  causing  them  to  slip  from  their  footings.  This  theory 
was  adopted  by  the  trial  court,  as  his  comments  during  the 
course  of  the  trial  clearly  showed,  and  in  his  charge  to  the 
jury  he  says  that :  "  It  seems  to  me  that,  without  some  sort  of 
excavating  the  wall  could  not  come  down  and  you  may  say 
whether  or  no  there  was  negligence  in  excavating  there." 
One  theory  of  the  defense  was  that  a  portion  of  the  "  dead 
work"  had  broken  off  and  in  falling  had  struck  the  uprights 
and  knocked  them  from  their  footings.  But  the  case  went 
against  the  defendants  manifestly  upon  the  theory  that  they 
had  been  guilty  of  negligence  in  excavating  too  near  the  foot- 
ings of  the  uprights.     The  plaintiff  testified  that  when  the 
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men  got  ready  to  put  in  the  new  foundation  they  dug  a  trench 
four  or  five  feet  deep  and  two  feet  wide ;  that  they  commenced 
digging  the  trench  from  the  front  on  Sheriff  street  and  when 
they  had  dug  about  ten  feet  they  built  up  a  wall  in  the  trench ; 
that  they  then  continued  the  trench  toward  the  rear  and 
that  it  was  dug  to  within  one  foot  of  the  vertical  timbers  sup- 
porting the  building  when  it  fell.  He  also  assumed  to 
identify  one  of  the  appellants  in  the  court  room  as  a  man  he 
had  seen  around  there  during  the  wort  of  this  excavating. 
A  witness  for  the  plaintiff  testified  that  the  trench  in  question 
was  dug  for  a  foundation  wall  and  was  within  a  foot  of  the 
vertical  shoring.  This  was  the  character  of  the  plaintiff's 
evidence,  but  none  of  his  witnesses  assumed  to  identify  these 
defendants,  or  either  of  them,  as  directing  this  part  of  tlie 
work.  They  simply  saw  them  around  the  job  while  the 
excavating  was  going  on. 

If  it  be  assumed  that  the  foot-blocks,  upon  which  the  shor- 
ing timbers  rested,  were  one  foot  below  any  excavation  which 
these  defendants  were  bound  to  make  or  did  make,  it  is  very 
difficult  to  see  how  any  digging  which  the  defendants  did  could 
have  affected  the  uprights  or  other  arrangements  made  for 
the  security  of  the  old  building.  The  defendants  had  nothing 
to  do  with  the  building  of  the  new  wall  under  the  old  building 
or  digging  the  trench  in  which  it  was  laid.  All  that  was  tlie 
work  of  other  contractors.  A  careful  examination  of  the 
record  will,  I  think,  show  that  the  defendants,  in  the  per- 
formance of  their  contract,  did  nothing  but  what  they  were 
bound  to  do.  It  fails  to  show  that  they  omitted  anything 
which  can  be  said  to  be  a  duty  imposed  upon  them  in  carry- 
ing on  the  operation  prescribed  in  their  contract.  The  plain- 
tiff's theory  that  the  defendants  undermined  the  vertical 
supports  by  carelessly  digging  too  close  to  them  is  not  sus- 
tained by  the  evidence.  The  fact  already  mentioned,  that  the 
contractor,  who  was  engaged  in  shoring  up  and  securing  the 
adjoining  building,  contracted  to  set  the  foot-blocks  of  the 
uprights  one  foot  deeper  than  the  cellar  excavation,  and  the 
verdict  in  his  favor  on  that   point,  in  view  of  the  testimony 
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which  is  to  the  same  effect,  would  seem  to  be  a  complete 
answer  to  the  plaintiff's  claim  that  the  iefendants  caused  the 
accident  by  careless  digging,  knowing  the  danger  which  would 
result. 

It  is,  I  think,  reasonably  certain  that  these  defendants  have 
been  held  responsible  in  damages  for  the  result  of  an  acci- 
dent for  which  they  were  not  at  all  to  blame.  It  follows  that 
the  judgment  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray  and  Willabd  Bartlett,  JJ.,  con- 
cur ;  Vann,  Werner  and  Chase,  JJ.,  concur  in  result. 

Judgment  reversed,  etc. 


Thomas  F.  Adams,  as  Trustee  for  Harmon  W.  Cropset  et  al., 
Respondent,  v.  Judson  Lawson,  Appellant. 

Evidence  —  When  Defendant  May  Prove,  under  a  General 
Denial,  Facts  Tending  to  Show  That  Final  Payment  Is  Not  Dub 
upon  Building  and  Loan  Contract.  Where  an  action  is  brought  to 
recover  a  final  payment  claimed  to  be  due  upon  a  building  and  loan  coo- 
tract,  by  which  the  defendant  agreed  to  advance  a  certain  sum  toward 
the  erection  of  a  number  of  houses,  such  sum  to  be  paid  in  installments 
as  the  work  progressed,  the  defendant  to  have  five  days'  notice  of  the 
completion  of  the  work  required  for  any  installment,  and  the  work  to 
be  approved  by  him  before  the  payment  of  the  installment,  and  if  aoy 
of  the  materials  or  fixtures  used  in  the  construction  of  the  buildings 
should  not  be  purchased  or  paid  for,  so  that  the  title  thereto  should  pass 
upon  the  delivery  thereof  at  the  buildings,  the  defendant  to  have  the 
right  to  withhold  any  further  payments,  and  the  complaint  alleged  the 
complete  performance  of  the  work  in  accordance  with  the  contract,  to 
which  the  defendant  interposed  a  general  denial,  he  is  entitled  to  intro- 
duce evidence  showing  non-performance  of  the  contract;  that  materials 
and  fixtures  were  delivered  under  conditional  contracts  of  sale,  or  subject 
to  chattel  mortgages;  and  that  some  of  such  materials  and  fixtures  had 
been  taken  from  the  buildings  with  the  knowledge  or  consent  of  the 
plaintiff  subsequent  to  the  giving  of  the  notice  of  the  completion  of  the 
work  and  during  the  five  days  allowed  the  defendant  by  contract  to 
ascertain  whether  the  buildings  were  in  such  a  condition  as  to  warrant  him 
J  in  making  the  final  payment. 

Adams  v.  Latcson,  112  App.  Div.  886,  reversed. 

(Argued  April  5,  1907;  decided  May  21.  1907.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  6, 1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  P.  Everett  for  appellant.  It  was  established  that 
respondent  had  not  substantially  performed  his  contract  and 
the  verdict  was,  therefore,  against  the  law  and  the  weight  of 
evidence.  {Glacius  v.  Blacky  50  N".  Y.  145 ;  Mcintosh  v. 
Rector,  etc.,  120  N.  Y.  12 ;  Flaherty  v.  Minor,  123  N.  Y. 
388 ;  Ilaminajin  v.  Jordan,  129  N.  Y.  67 ;  Van  Clief  v. 
Van  Vechteti,  130  N.  Y.  579  ;  Hollister  v.  North,  132  N.  Y. 
18  ;  Crouch  v.  Gutman,  134  N.  Y.  51  ;  Miller  v.  Benjamin, 
142  K  Y.  617;  Desmond  v.  Friedman,  162  N.  Y.  490 ; 
Spencer  v.  Ham,  163  N.  Y.  226.)  The  plaintiflE  failed  to 
prove  compliance  with  the  conditions  precedent  to  payment 
under  the  terms  of  the  building  loan  agreement,  and  the  com- 
plaint should  have  been  dismissed.  {Fogg  v.  S,  li.  T.  Co.,  90 
Ilun,  274  ;  Oakley  v.  Morton,  11  N.  Y.  25  ;  Smith  v.  Brady, 
17  N.  Y.  179 ;  Lauer  v.  Dunn,  115  N.  Y.  405  ;  Stevens  v. 
Ogden,  130  K  Y.  182;  Weeks  v.  O'Brien,  141  N.  Y.  199; 
Bates  V.  S.  S.  N.  Bank,  157  N.  Y.  325 ;  Mansfield  v.  Mayor, 
etc,  165  N.  Y.  215 ;  Murphy  v.  B.  Sav,  Bank,  39  Ilun,  46.) 
The  appellant's  exceptions  are  meritorious,  show  reversible 
error  and  hence  the  judgment  cannot  be  upheld,  but  must  be 
reversed.  {Benton  v.  Hatch,  122  N.  Y.  322 ;  Milhank  v. 
Jones,  141  N.  Y.  340 ;  S,  M.  E.  Church  v.  Humphrey,  142 
N.  Y.  ni',  FL.i&T.  Co.  V.  Siefke,  144  N.  Y.  358  ;  Griffin 
y.  L.  L  li.  li.  Co.,  101  N.  Y.  348;  Brady  v.  Hutkoff,  34 
N.  Y.  Supp.  945  ;  155  N,  Y.  681 ;  Moore  v.  Taylor,  42  Hun, 
45  ;  Wharton  v.  Winch,  141  N.  Y.  293 ;  McCready  v.  Lin- 
denbom,  172  N.  Y.  408 ;  Jones  v.  City  of  New  York,  57 
App.  Div.  406.)  The  evidence  is  that  appellant  did  not  waive 
the  covenant  requiring  a  five  days'  days'  notice  for  a  payment 
due  thereon.     (L.  1897,  ch.  418 ;  L.  1890,  ch.  78.) 
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Melvin  G.  Palliser  and  Hector  M.  Jlitchings  for  respond- 
ent. Although  the  building  loan  required  the  work  done  on 
the  buildings  to  meet  tlie  approval  of  Mr.  Lawson  before  a 
payment  could  be  exacted,  yet  such  approval  conld  not  be 
withheld  captiously  or  unreasonably,  and,  if  the  work  was  so 
advanced  that  Lawson  ought  to  liave  approved,  his  refusal 
to  approve  furnished  no  justification  for  Jiis  refusal  to  make 
a  payment  when  demanded  and  no  ground  of  defense.  {McK, 
F.  S.  Co.  V.  Mayor,  160  N.  Y.  72;  Doll  v.  NoUe,  18  Abb. 
[N.  C]  45  ;  Cro%8  v.  Belknap,  24  Wkly.  Dig.  256.)  Defend- 
ant's positive  and  unequivocal  refusal  on  October  fourteenth 
to  make  any  further  payment  on  the  contract  relieved  the 
plaintiff  from  giving  him  any  further  notices  or  making  any 
further  demands*  {Bunge  v.  Koop,  48  N.  Y.  225  ;  Baunian 
V.  Pinchney,  118  N.  Y.  616  ;  Thomas  v.  Si^art^  132  X.  Y. 
580.)  Defendant  was  necessarily  limited  on  the  trial  to  the 
grounds  of  his  refusal  to  make  payments  stated  by  him  when 
such  payments  were  demanded  and  he  refused  to  make  the 
same.  {Fallon  v.  Lawlor,  102  N.  Y.  228 ;  Thomas  v.  Stewart, 
132  N.  Y.  584.)  The  exceptions  taken  to  the  refusal  of  the 
trial  justice  to  allow  defendant  to  probe  into  what  occurred  to 
these  buildings  after  defendant  had  broken  his  contract  and 
this  action  had  been  begun  are  clearly  frivolous  and  tlie 
rulings  entirely  correct.  (Code  Civ.  Pro.  §  501 ;  J.  C,  Co,  v. 
Clarh,  77  Hun,  466  ;  Vanderslice  v.  NexoUm,  4  N.  Y.  130; 
Lord  V.  Spelman,  29  A  pp.  Div.  292 ;  Smith  v.  L.  V,  B,  R, 
Co.,  177  N.  Y.  379.) 

Edward  T.  Bartlett,  J.  The  plaintiff,  as  trustee  for  the 
benefit  of  certain  creditors,  seeks  in  this  action  to  recover 
damages  for  the  alleged  breach  of  a  building  loan  agreement. 

The  Appellate  Division  having  imanimously  determined 
that  there  is  evid.ence  supporting  or  tending  to  sustain  the 
verdict  of  the  jury,  we  are  precluded  from  examining  any 
question  of  fact. 

A  statement  of  a  few  of  the  undisputed  facts  will  render 
clear  the  questions  of  law  presented  by  this  appeal.     On  the 
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6th  of  February,  1902,  the  defendant  sold  and  conveyed  to 
Dawson  Ti,  Hilton  and  Gustave  Levy  certain  vacant  lots  in 
the  borough  of  Brooklyn.  On  even  date  with  this  transaction 
Hilton  and  Levy  entered  into  a  written  building  contract  with 
the  defendant  whereby  they  agreed  to  erect  upon  the  prem- 
ises so  conveyed  to  them  ten  houses,  according  to  certain 
plans  and  specifications,  and  the  defendant  covenanted  to 
advance  from  time  to  time  a  sum  aggregating  twenty-five 
thousand  dollars,  being  twenty -five  hundred  dollars  on  each 
house,  under  conditions  not  necessary  to  state  at  this  time. 
Hilton  and  Levy,  after  proceeding  under  this  contract  for  a 
time,  became  financially  embarrassed  and  assigned  their  inter- 
ests in  the  premises  to  the  plaintiff,  Thomas  F.  Adams,  as 
trustee  for  the  creditors  set  out  in  the  complaint  in  this  action. 
The  defendant  assented'  in  writing  to  this  transfer,  to  the 
plaintiff  Adams,  subject  to  certain  provisions,  and  extended 
the  time  of  completion  of  the  buildings  called  for  in  the 
building  loan  agreement  for  the  period  of  ten  weeks  from 
July  26th,  1902. 

On  the  same  day  the  defendant  and  the  plaintiff  entered 
into  a  further  agreement  in  writing  whereby  the  plaintiff 
agreed  to  take  over  from  Hilton  and  Levy  a  deed  of  the 
premises  conveyed  to  them  by  the  defendant  and  an  assign- 
ment of  their  interests  in  tlie  building  loan  agreement ;  and 
the  plaintiff  also  agreed  to  use  his  best  endeavors  to  procure 
the  discharge  of  all  mechanics'  liens  filed  against  said  build- 
ings and  to  comply  generally  ^^ith  the  conditions  of  the  build- 
ing loan  agreement.  On  the  same  day  the  plaintiff  entered 
into  an  agreement  with  six  of  the  creditors  of  Hilton  and 
Levy,  wherein  they  agreed  to  discharge  certain  mechanics' 
liens  and  continue  under  the  contract.  On  the  10th  of  Octo- 
ber, 1902,  the  defendant  and  the  plaintiff  stipulated  that  tlie 
contract  time  for  carrying  out  the  agreement  should  be 
extended  to  the  24th  of  October,  1902. 

The  two  provisions  of  the  contract  having  an  important 
bearing  upon  the  exceptions  presented  by  this  appeal  are  the 
following :  The  "  Third  "  subdivision  of  the  contract  reads,  in 
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part,  as  follows:  "*  *  *  or  if  any  materials,  fixtures  or 
articles  used  in  the  construction  of  said  buildings  or  appur- 
tenant thereto  be  not  purchased  hy  the  parties  of  the  second 
part  so  that  the  ownership  thereof  will  vest  in  them  on  deliv- 
ery at  said  buildings,  that  then  or  on  the  happening  of  either 
or  any  of  said  events,  said  party  of  the  first  part  may  refuse 
to  advance  any  sum  called  for  by  this  agreement  beyond 
those  advanced  at  the  time  of  the  happening  of  such  event, 
etc.     *     *     *" 

Subdivision  *^  First,"  paragraph  5th  of  the  contract  reads 
as  follows :  "  That  when  the  respective  stages  of  completion 
of  said  buildings  shall  be  respectively  reached  by  the  said  p;\r- 
ties  of  the  second  part,  before  they  shall  be  entitled  under 
this  agreement  to  receive  the  installment  before  proj^ided  to 
be  paid  under  snch  respective  stage  of  completion,  they  shall 
notify  the  said  ]:)arty  of  the  first  part  at  least  five  (5)  days 
beforehand  of  the  fact  that  they  are  ready  for  a  payment,  and 
the  approval  of  the  said  party  of  the  first  part  first  had  as  to 
the  work  done  before  such  payment  or  payments  is  or  are 
made." 

As  before  stated,  the  time  for  the  performance  of  this 
building  contract  was  extended  until  Friday,  the  24th  of 
October,  1902.  On  the  evening  of  that  day  the  defendant 
was  notified  over  the  telephone  by  the  plaintiffs  attorneys  that 
the  last  payment  under  the  contract  was  due,  being  the  sum 
of  thirty-five  hundred  dollars.  There  was  a  conflict  in  the 
evidence  as  to  the  nature  of  this  colloquy  over  the  telephone, 
but  with  that  we  have  no  concern.  There  is  no  dispute  as  to 
the  attorneys  for  the  plaintiff  having  made  this  demand. 
Thereupon  the  time  was  set  running  under  the  above-quoted 
clause  of  the  contract,  which  provided  that  the  contractors  • 
were  to  notify  the  defendant  "  at  least  five  (5)  days  before- 
hand of  the  fact  that  they  are  ready  for  a  payment,  and  the 
approval  of  the  said  party  of  the  first  part  first  had  as  to  the 
work  done  before  such  payment  or  payments  is  or  are  made." 
This  provision  must  be  construed  as  a  further  extension  of  the 
time  for  five  days  after  the  payment  is  actually  due,  according 
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to  the  terms  of  the  contract,  in  order  to  enable  the  defendant 
to  ascertain  by  deliberate  examination  whether  there  has  been 
snch  a  completion  of  the  contract  as  requires  him  to  make  the 
payment  sought  to  be  collected. 

It  is  undisputed  that  the  plaintift,  Adams,  was  a  clerk  in 
the  office  of  his  attorneys  and  that  Mr.  Hitchings  of  that  firm 
was  practically  in  control  of  his  interests,  as  was  quite  natural 
Tinder  the  circumstances.  It  is  also  undisputed  that  mechanics' 
liens  for  a  large  amount  were  filed  on  Saturday  morning,  the 
25th  of  October,  1902. 

This  action  was  subsequently  commenced  to  recover,  not 
the  final  payment  duo  under  the  contract  of  $3,500,  but  for 
damages  in  the  sum  of  $9,500  and  interest  from  the  25th  of 
October,  1902.  The  defendant's  answer,  after  several  admis- 
sions as  to  facts  not  controverted,  was  substantially  a  general 
denial,  the  complaint  having  alleged  full  performance  on  the 
part  of  the  plaintiff.  The  jury  rendered  a  verdict  apparently 
for  the  final  payment  of  $3,500  with  interest  and  judgment 
was  entered  for  that  amount,  with  costs. 

At  an  early  stage  of  the  trial  the  question  was  sharply  pre- 
sented as  to  the  character  of  evidence  that  the  defendant  was 
entitled  to  introduce  under  his  general  denial.  The  complaint 
in  brief  was  the  allegation  that  the  plaintiff  had  performed 
the  building  contract  on  his  part ;  that  the  final  payment  of 
$3,500  was  due  on  the  24th  of  October,  1902,  and  by  reason 
of  defendant's  default  he  was  damaged  in  the  further  amount 
of  $6,000.  The  answer  denies  these  allegations;  in  other 
words,  the  defendant  asserts  that  the  final  payment  of  $3,500 
was  not  due  by  the  terms  of  the  contract  on  the  24th  of 
October,  1902,  and  that  he  was  entitled  to  sustain  that  general 
denial  by  competent  evidence.  The  question  now  presented 
is  whether  his  right  in  this  regard  was  improperly  limited  by 
the  trial  judge,  thereby  excluding  from  the  consideration  of 
the  jury  evidence  that  might  have  led  them  to  a  different 
conclusion. 

In  the  ^ase  of  Fanner^  Loan  (&  Trust   Co.  v.  Slefke 
(144  N.  Y.  354,  358)  Chief  Judge  Andrews  said:  "But  as 
30 
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the  pleading  stood  the  question  whether  the  defendant 
had  executed  a  sealed  instrument  was  an  issuable  fact 
which  was  asserted  upon  one  side  and  denied  upon  the  other 
and  which  the  plaintiff  was  bound  to  establish  as  a  part  of  his 
case.  The  defendant  under  a  general  denial  may  adduce  evi- 
dence to  controvert  wliat  the  plaintiff  is  bound  to  prove  in 
tlie  first  instance  {Milbaiik  v.  Jones^  141  N.  Y.  345,  and  cases 
cited),  and  the  general  rule  is  well  established  that  whatever 
a  plaintiff  is  bound  to  prove  in  the  first  instance  as  a  part  of 
his  case  he  is  bound  to  establish  by  a  preponderance  of  evi- 
dence," (  Wheeler  v.  Billings,  38  N.  Y.  263 ;  Schwarz  v. 
Oppold,  74  N.  Y.  307 ;  Griffin  v.  Lmg  Island  R.  R.  Co,,  101 
N.  Y.  354;  Gilman  v.  Oilman,  111  K  Y.  265,  270.) 

In  Benton  v.  Hatch  (122  N.  Y.  322)  it  was  held  that  under 
an  answer  denying  the  allegations  of  the  complaint  in  an  action 
of  ejectment,  the  defense  of  want  of  title  in  plaintiff  is 
admissible. 

The  defendant  was  desirous  of  proving  the  non  performance 
of  the  contract ;  that  the  clause  already  cited  providing  in  sub- 
stance that  where  the  materials,  fixtures  or  articles  used  in 
construction  were  not  purchased  so  that  the  ownership  thereof 
would  vest  in  the  contractors  on  delivery  at  the  buildings,  he 
was  entitled  to  refuse  performance  on  his  part.  The  defend- 
ant further  desired  to  show  that  there  had  not  been  full  per- 
formance of  the  contract;  that  materials,  fixtures  and  articles 
were  delivered  under  conditional  contracts  of  sale  prior  to  the 
time  of  performance ;  also  that  certain  materials,  fixtures  and 
articles  had  been  removed  from  the  buildings  prior  to  the  24th 
of  October,  1902,  and  subsequent  thereto  during  the  five  days 
allowed  the  defendant  by  contract  to  ascertain  whether  the 
buildings  were  in  such  a  condition  as  to  warrant  him  in  making 
the  final  payment. 

After  some  ineffectual  efforts  the  defendant  was  permitted 
to  make  this  offer :  "  We  desire  to  prove  that  these  houses 
were  never  finished  ;  that  when  we  went  into  possession  they 
were  destroyed,  the  mantels  were, torn  out  and  the  Tiouses  were 
practically  taken  apart  under  the  instructions  of  Mr.  Hitch- 
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ings  by  written  communication  to  each  creditor/'  Before 
rnling  upon  this  question  there  was  a  colloquy  between  the 
court  and  counsel  for  both  parties.  Mr.  Hitchings  said: 
"  Wliat  took  place  subsequent  to  the  26th  of  October  had  abso- 
lutely nothing  to  do  with  this  action."  It  will  be  observed 
that  the  plaintiffs  counsel  took  the  position  that  notwithstand- 
ing the  defendant  had  been  allowed  five  days  in  order  to  ascer- 
tain whether  the  final  payment  was  in  fact  and  in  law  due,  yet 
he  was  practically  to  be  deprived  of  his  rights,  although  he 
had  the  entire  day  of  October  29th  in  which  to  decide  as  to 
liis  legal  rights.  A  long  discussion  followed  between  court 
and  counsel,  in  which  the  plaintiff's  counsel  insisted  that  this 
proof  was  not  admissible  under  a  general  denial.  Thereupon 
the  defendant  offered  to  amend  by  setting  up  affirmatively 
such  matters  as  he  desired  to  prove,  statirig  that  he  cared 
nothing  for  a  counterclaim  as  he  did  not  think  it  collectible. 
The  latter  suggestion  was  apparently  made  by  defendant's 
counsel  in  view  of  the  statement  of  the  trial  judge  that  he 
could  not  set  up  a  new  cause  of  action.  The  offer  of  proof 
and  the  offer  to  amend,  the  latter  being  wholly  unnecessary, 
were  overruled  and  the  defendant  duly  excepted. 

If  the  defendant  had  been  able  to  prove  that  these  houses 
were  not  finished  on  the  24th  of  October,  or  if  he  could  have 
established  the  fact  that  there  were  materials  and  fixtures 
placed  therein  prior  to  that  day  under  conditional  bills  of  sale, 
he  was  entitled  to  do  so  under  his  general  denial.  Further- 
more, he  should  have  been  allowed  to  prove,  if  he  could,  all 
that  happened  during  the  five  days  succeeding  the  24th  of 
October ;  he  was  also  entitled  to  prove,  if  possible,  that  certain 
parties  had  been  requested  by  plaintiffs  counsel,  either  ver- 
bally or  by  letter,  to  exercise  their  supposed  right  of  removal 
from  the  buildings  of  materials  or  fixtures  either  before  the 
24th  of  October,  or  during  the  five  days  next  succeeding; 
also  to  have  shown,  if  he  could,  that  mantels  and  other  fix- 
tures and  materials  were  forcibly  removed  from  said  buildings 
during  the  period  aforesaid. 

One  of  the  plaintiffs  counsel  admitted,  upon  the  stand. 
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that  there  were  conditional  bills  of  sale.  He  was  asked  this 
question  :  "  Do  you  know  which  of  these  materialmen  had 
conditional  bills  of  sale  ? "  This  was  objected  to,  but  allowed. 
The  answer  was :  "  I  can  give  some  of  them  ;  I  don't  know 
that  I  could  give  them  all.  Mr.  Donovan,  his  material  was 
in  there ;  the  plumbing,  ranges,  mantels,  tiling,  gas  fixtures ; 
that  is  all  1  recollect  at  the  present  time."  The  witness  sub- 
sequently stated  that  he  knew  these  materials  under  such  con- 
ditional bills  of  sale  were  less  than  $3,500  in  value,  the  araonnt 
of  the  final  payment.  As  to  this  question  of  the  amount  of 
property  furnished  under  conditional  bills  of  sale  and  its  value 
the  defendant  was  entitled  to  introduce  proof,  as  the  witness 
only  dealt  in  general  terms  as  to  the  materials  and  fixtures 
involved. 

Donovan,  above  alluded  to,  when  on  the  stand,  was  asked 
this  question  :  "  After  getting  the  chattel  mortgage  or  the  con- 
ditional bill  of  sale,  did  you  subsequently  remove  the  plumb- 
ing work?  Objeicted  to  as  incompetent,  immaterial  and 
irrelevant,"  and  the  defendant  excepted.  The  defendant 
sought  to  prove  by  Mr.  Hitchiugs,  when  on  the  stand,  that  he 
had  knowledge  of  the  removal  of  furnaces;  he  was  asked 
whether  he  had  ever  written  a  letter  in  which  he  had  referred 
to  the  removal  of  these  furnaces;  or  whether  he  had  ever 
written  any  letter  on  the  subject  whatsoever.  All  of  these 
questions  were  ruled  out  as  irrelevant  and  immaterial  and 
exceptions  taken. 

We  arer  of  opinion  that  the  ground  covered  by  this  oflFer 
and  the  exceptions  to  specific  questions  that  were  overruled 
involve  subjects  concerning  which  this  defendant  was  entitled, 
under  the  general  denial,  to  adduce  such  proof  as  he  had 
tending  to  controvert  those  facts  that  plaintiff  was  bound  to 
prove  in  order  to  establisli  his  cause  of  action. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

O'Brien,  J.  (dissenting).  The  material  facts  in  this  case  may 
be  stated  very  briefly.     The  plaintiff  had  a  building  contract 
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to  build  ten  detached  houses  in  Brooklyn  on  land  which  the 
defendant  had  conveyed  to  the  plaintiff's  assignors  in  consid- 
eration of  the  sum  of  twelve  thousand  dollars.  Coupled  with 
this  transaction  the  defendant  agreed  in  writing  to  make  a 
building  loan  of  twenty-five  thousand  dollars,  to  be  used  in 
the  construction  of  the  houses,'  and  in  order  to  secure  the 
defendant  for  his  advances  on  the  contract  there  was  a  build- 
ing loan  mortgage  in  favor  of  the  defendant.  Under  the  con- 
tract the  defendant  was  to  make  advances  of  money  from  time 
to  time  as  the  work  progressed.  There  is  no  controversy  in 
regard  to  any  of  these  advances  except  the  .last  one  which  was 
due  and  payable  upon  completion  of  the  houses.  That  pay- 
ment, assuming  it  was  due,  amounted  to  thirty-five  hundred 
dollars,  and  that  sum  the  plain tiflf  has  recovered  upon  the  ver- 
dict of  a  jury. 

The  buildings  were  by  the  terms  of  the  contract  as  extended 
to  be  completed  on  the  24tli  of  October,  1902.  The  contract 
contained  a  provision  that  the  defendant  should  be  entitled  to 
five  days'  notice  that  a  payment  should  be  required  by  the 
plaintifiE,  the  builder.  The  effect  of  that  provision  is  that, 
although  the  builder  had  become  entitled  to  the  payment  by 
reason  of  the  fact  that  the  houses  had  reached  the  stage  of 
completion  provided  by  the  contract,  yet  the  defendant  should 
have  five  days  after  the  notice  within  which  to  make  the  pay- 
ment. This  provision  applied  to  all  the  payments  provided  by 
the  contract,  as  well  as  to  the  final  payment,  which  is  the  only 
one  with  which  we  are  concerned  in  this  case.  The  contract 
provided  that  the  payment  which  the  plaintiff  has  recovered 
in  this  case  should  be  made  when  the  houses  were  completed  ; 
and  the  fundamental  questions  in  the  case  were  whether  the 
plaintiff  had  in  fact  performed  his  contract  of  completing  the 
houses,  and  whether  the  defendant  had  waived  the  provision 
which  gave  him  five  days  in  which  to  make  the  payment. 

There  was  much  testimony  given  at  the  trial  bearing  upon 
the  question  whether  the  houses  had  been  completed  accord- 
ing to  the  contract.  There  was  also  testimony  given  to  show 
that  the  defendant  had  waived  the  provision  as  to  five  days' 
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notice  referred  to  by  notifying  the  plaintiflE  before  the  time 
had  arrived  that  he  would  not  make  tlie  final  payment,  that 
he  had  put  all  the  money  into  the  houses  that  he  intended  to, 
and  in  fact  stated  that  he  would  foreclose  his  mortgage  on  the 
property.  It  is,  I  think,  to  be  inferred  from  what  appears 
ill  the  record,  and  in  the  briefs  of  counsel,  that  either  before 
or  since  the  commencement  of  this  action  the  defendant  had 
instituted  proceedings  to  foreclose  the  mortgage  and  thus 
acquire  title  to  the  property.  The  learned  judge  at  the  trial 
submitted  two  questions  to  the  jury,  fii'st,  whether  the  plain- 
tiff had  completed  the  const lUction  of  the  houses  under  the 
contract;  and,  secondly,  whether  he  had  waived  the  provision 
which  gave  the  defendant  the  five  days  within  which  to  make 
the  payment.  The  judgment  entered  in  the  plaintifFs  favor 
upon  the  verdict  of  the  jury  iias  been  unanimously  affirmed 
at  the  Appellate  Division  and,  hence,  the  two  fundamental 
facts  in  the  case  are  conclusively  established  so  far  as  this 
court  is  conceriied.  It  is  unnecessary  to  cite  authorities  in 
support  of  that  proposition.  This  court  is  irrevocably  com- 
mitted to  the  doctrine  that  even  if  the  evidence  in  the  case 
on  these  questions  was  overwhelmingly  in  the  defendant's 
favor,  we  are  bound  to  assume  that  the  verdict  upon  the  facts 
and  as  to  the  general  merits  of  the  case  is  correct. 

We  need  not,  therefore,  look  into  the  evidence  for  light 
upon  questions  thus  established.  The  learned  trial  judge 
gave  the  jury  very  full  and  fair  instructions  with  respect  to 
these  questions.  They  were  told  that  unless  the  houses  were 
completed  in  substantial  conformity  to  the  contract  that  their 
verdict  should  be  in  favor  of  the  defendant,  but  that  if  upon 
the  evidence  it  appeared  that  they  were  substantially  completed 
then  so  far  the  plaintiff  was  entitled  to  recover.  He  also 
instructed  the  jury  that  the  defendant  was  entitled  to  the  five 
days  provided  by  the  contract  to  make  the  payment  after  the 
completion  of  the  building  unless  the  defendant  had  waived 
that  provision  by  notifying  the  plaintiff  in  advance  that  he 
did  not  intend  to  make  the  payment  and  would  not  as  he  had 
already  put  into  the  houses  all  the  money  he  intended  to. 
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The  defendant  is,  therefore,  concluded  by  the  verdict  of  the 
jury  on  the  questions  litigated,  namely,  whether  the  houses 
were  completed,  and  whether  there  was  a  waiver  of  the  five 
days'  provision  in  flie  contract. 

There  is  nothing  of  the  case  left  for  review  in  this  court 
save  only  the  exceptions  taken  by  defendant's  counsel  on  the 
trial  arising  upon  rulings  of  the  court.  There  are  some 
exceptions  in  the  record  taken  to  the  charge  of  the  court  to 
the  jury,  but  they  are  not  argued  by  the  learned  counsel  for 
the  defendant  either  orally  or  upon  his  brief,  and  hence  I 
conclude  that  the  counsel  did  not  intend  to  raise  them.  If 
they  were  before  us  for  review  it  is  obvious  that  they  are 
without  merit,  and  so  it  may  be  assumed  that  the  only  quef> 
tions  presented  by  the  record  are  the  exceptions  taken  at  the 
trial  to  rulings  upon  matters  of  evidence. 

These  exceptions  relate  to  a  feature  of  the  case  that  is  liablo 
to  mislead  the  mind,  as  it  evidently  has  misled  the  defendant's 
counsel.  In  general  terms  that  feature  of  the  case  may  be 
stated  as  follows :  It  is  said  that  the  contract  provided  that 
the  houses  should  be  passed  to  the  defendant  without  liens  or 
claims  of  that  character ;  tliat  some  of  the  materials  that  went 
into  the  buildings  were  purchased  under  conditional  sales 
which  were  to  the  eflEect  that  the  title  sliould  remain  in  the 
seller  until  the  goods  were  paid  for,  and  that  some  time  after 
the  24th  of  October,  the  day  whicli  by  the  verdict  of  the  jury 
the  plain tiflE  completed  the  contract,  certain  parties  entered 
tlie  house  and  took  therefrom  mantels  set  into  the  walls  and 
other  things  of  that  character  which  were  delivered  upon  con- 
ditional sales.  Whatever  evidence  there  is  in  the  case  or 
which  was  offered  is  involved  in  much  confusion  and  obscurity. 
It  is  impossible  to  tell  from  the  record  when  this  looting,  as  it 
is  called  by  the  defendant's  counsel,  happened  or  who  the 
parties  were  that  engaged  in  it.  This  defense,  if  it  be  one,  is 
very  vague  as  to  the  time,  place  or  person.  It  is  very  diffi- 
cult to  state  the  details  of  these  transactions  from  anything 
that  is  presented  on  the  argument.  Nothing  of  that  kind 
appears  from  tlie  defendant's  answer ;  that  pleading  did  put 
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in  issue  the  plaintiff's  claim  that  the  houses  had  been  com- 
pleted, but,  as  already  stated,  tlie  verdict  of  the  jary  has 
determined  that  question  in  favor  of  the  plaintiff. 

It  seems  to  me  tliat  the  vague  and  very  confused  claim  of 
the  defe^ndant  in  regard  to  what  is  called  "looting"  proceeds 
from  a  mistake  as  to  the  law  or  the  facts,  or  both.  A  condi- 
tional sale  of  material  to  be  used  in  erecting  a  building  cannot 
very  well  be  conceived  of  after  it  has  been  used  and  attached 
to  the  structure.  When  the  houses  in  question  were  com- 
pleted they  became  a  part  of  the  real  estate.  The  right  of 
the  seller  upon  a  conditional  sale  could  not  in  the  nature  of 
things  exist  only  up  to  the  time  when  tlie  personal  property 
was  transformed  into  real  estate.  If  a  dealer  in  brick,  stone 
or  iron  should  sell  these  materials  to  a  builder  and  the  builder 
had  used  them  in  the  construction  of  a  house,  the  seller  could 
not  well  reclaim  them  upon  the  idea  that  the  sale  was  condi- 
tional and  the  title  did  not  pass  upon  such  a  sale.  If  the 
seller  permitted  them  to  be  used  in  the  construction  of  a 
building  he  would  not  be  entitled  to  pull  down  the  building  in 
order  to  reclaim  some  of  the  materials  used  in  its  construction. 
He  may  of  course  file  a  lien  for  these  materials,  but  if  he 
could  tear  down  the  structure,  wiiether  it  be  great  or  small, 
on  the  claim  that  the  sale  was  conditional,  then  obviously  the 
statute  in  regard  to  liens  was  uimecessary.  The  seller  of 
materials  could  always,  according  to  the  defendant's  conten- 
tion, make  a  conditional  sale,  and  if  payment  was  not  made 
at  the  time  agreed  upon  he  could  pull  down  the  house  and 
reclaim  the  materials  no  matter  who  the  owner  was.  If  these 
houses  were  looted,  as  the  defendant  claims,  then  it  must  have 
been  done  by  some  one  who  was  a  trespasser,  since  it  could  not 
in  any  legal  sense  be  done  by  the  person  who  furnished  the 
materials  upon  a  conditional  sale;  and  yet  it  is  upon  some 
such  notion  as  has  here  been  outlined  that  the  defendant 
relies  for  a  reversal  of  the  judgment.  Of  course  if  the  plain- 
tiff had  completed  the  houses,  as  the  jury  found,  on  the  24th 
of  October,  the  law  day  prescribed  in  the  contract,  then  he  is 
not  responsible  for  any  wrongs  or  trespasses  *that  may  have 
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been  committed  by  third  parties  subsequently.  So  that  it 
seems  to  me  the  contention  of  the  defendant  tliat  the  plaintiff 
is  in  some  way  responsible  for  the  wrongs  or  trespasses  of  third 
parties  is  based  upon  a  fundamental  error. 

The  only  exceptions  argued  by  tlie  defendant's  counsel,  or 
to  be  found  on  his  brief,  relate  to  this  particular  question. 
He  complains  that  he  was  not  permitted  to  go  into  the  facts 
to  show,  as  he  says,  that  the  houses  were  looted.  Who  did 
the  wrong,  or  when,  and  to  what  extent,  if  at  all,  are  ques- 
tions tliat  are  not  disclosed  b}'^  the  offers  or  the  record  in  such 
a  way  as  to  enable  us  to  deal  with  the  question,  if  it  is  at  all 
involved  in  the  case.  It  will  be  entirely  fair  to  the  defend- 
ant to  review  the  exceptions  as  they  appear  upon  the  briefs  of 
his  counseJ,  In  the  third  point  of  the  defendant's  counsel's 
brief  there  was  an  offer  to  prove  certain  things.  It  reads  as 
follows:  "We  desire  to  prove  that  these  houses  were  never 
finished ;  that  when  we  went  into  possession  they  were 
destroyed,  the  materials  were  torn  out  and  the  houses  were 
practically  taken  apart  under  the  instructions  of  Mr.  Hitch- 
ings  by  written  communications  to  each  creditor."  So  far  as 
this  is  an  offer  to  prove  that  the  houses  were  never  finished 
that  question  was  fully  litigated  and  submitted  to  the  jury. 
Then  the  offer  is  in  regard  to  certain  things  "when  we  went 
into  possession  ; "  that  is,  that  the  houses  were  destroyed,  the 
materials  were  torn  out  and  the  houses  were  practically  taken 
apart  under  the  instructions  of  Mr.  Hitchings  by  written  com- 
munication to  each  creditor.  Now  Ilitchings  was  not  a  party 
to  this  action.  The  plaintiff  was  not  responsible  for  Hitch- 
ings in  any  way,  and  then  it  is  said  all  this  was  done  by  a 
"written  communication."  I  think  that  the  trial  court  very 
properly  refused  to  listen  to  a  mere  offer  so  vague  and  extrav- 
agant and  so  foreign  to  the  issues  involved.  Moreover,  it 
called  for  the  contents  of  a  written  communication,  and  if  the 
contents  were  at  all  material  the  writing  should  have  been  pro- 
duced or  accounted  for.  The  offer  to  show  a  state  of  things 
existing  when  the  defendant  went  into  possession,  without 
stating  when  such  possession  was  begun,  was  properly  rejected. 


474  Adams  v.  Lawson.  [May, 

Dissenting  opinion,  per  O'Brien,  J.  [YoL  188. 


If  this  class  of  evidence  was  admissible  at  all  it  should  have 
been  confined  to  a  time  anterior  to  the  completion  of  the 
houses,  as  found  bj  the  jury,  on  the  24th  of  October.  In 
the  same  point  the  counsel  for  the  defendant  contends  that 
a  series  of  questions  put  to  Mr.  Hitchings  when  he  was  on 
the  stand  should  have  been  admitted.  These  questions  were 
in  substance  as  follows:  Whether  any  one  ever  told  him  tliat 
the  furnaces  had  been  removed,  and  whether  he  ever  wrote 
a  letter  in  which  he  referred  to  the  removal  of  the  furnaces,  or 
whether  he  ever  wrote  any  letter  on  that  subject.  I  am  unable 
to  perceive  the  relevancy  of  these  questions.  They  call  for 
hearsay  statements  at  best,  and  also  for  the  contents  of  some 
letter  that  the  questions  assumed  the  witness  had  written  to 
some  one  at  some  time.  So  far  as  this  record  showjs,  at  most 
there  was  an  attempt  on  the  part  of  the  defendant's  counsel 
to  show  in  some  vague  and  loose  way  that  some  one  not  named, 
at  some  time  not  specified,  did  certain  things  by  which  the 
houses  were  destroyed  and  practically  taken  apart.  The 
defendant's  fourth  point  is  simply  a  statement  that  the  defend- 
ant did  not  waive  the  provisions  of  the  contract  regarding  a 
five  days'  notice  for  payments  due  thereon.  All  that  is  neces- 
sary to  say  in  regard  to  that  point  is  that  the  proofs  show  that 
the  defendant  notified  the  plaintiff  in  advance  that  he  would 
make  no  further  payment  on  the  contract.  The  jury  found 
that  the  defendant  took  that  position  and  they  were  instructed 
by  the  court  that  under  such  circumstances  they  might  find 
that  the  notice  had  been  waived.  I  take  it  to  be  elementary 
law  that  when  a  contract  provides  for  a  notice  that  the  pay- 
ment of  money  at  a  certain  time  will  be  insisted  on  and  a 
notice  is  given  by  the  person  bound  to  pay  to  the  person 
entitled  to  receive  it  that  the  former  does  not  intend  to  pay 
and  will  not  pay,  he  may  be  taken  at  his  word  and  held  for  a 
breach  of  the  contract,  and  the  formalities  prescribed  by  the 
contract  at  the  time  of  payment,  such  as  notice  that  it  will  be 
received  as  in  this  case,  are  waived.  It  would  be  an  idle  cere- 
mony on  the  part  of  the  plaintiff,  after  the  defendant  had 
given  notice  that  the  final  payment  would  not  be  made,  to 
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give  the  notice  and  wait  five  days  for  the  defendant  to  comply 
with  the  provisions  of  the  contract,  wlien  he  had  already  taken 
the  position  of  ignoring  all  obligations  on  his  part  to  make  the 
payment.  Whether  the  defendant  had  taken  such  position 
was  a  question  for  the  jury,  and  the  finding  in  tlie  plaintiflPs 
favor,  unanimously  aflirined,  is  conclusive  on  this  appeal. 

I  have  now  referred  to  all  the  exceptions  argued  or  pre- 
sented on  the  brief  of  the  learned  counsel  for  the  defendant. 
No  exception  taken  to  the  charge  is  argued  or  discussed  in 
any  form,  and,  therefore,  it  must  be  presumed  that  they 
are  abandoned.  All  we  have  is  a  general  statement  to  the 
effect  that  all  the  exceptions  taken  to  the  charge  or  refusal  to 
charge  are  a  good  and  sufficient  reason  for  the  reversal  of  the 
judgment  Such  a  general  and  sweeping  assertion  in  regard 
to  the  charge  does  not  call  for  much  discussion.  If  the  trial 
judge  committed  error  in  that  respect  tlie  defendant's  counsel 
should  have  put  his  finger  upon  the  point  and  not  left  it  to 
this  court  to  grope  its  way  through  a  record  in  order  to  find  some 
error  upon  which  to  disturb  the  judgment.  There  are,  how- 
ever, one  or  two  paragraplis  in  the  charge  which  may  be 
noticed  since  they  show  very  clearly  the  principle  upon  wliicli 
the  case  was  tried  and  submitted  to  tlie  jury.  The  learned 
trial  judge  said  :  "  It  has  crept  into  this  case  that  after  the 
25th  of  October  some  of  these  persons  who  had  furnished 
material  went  in  and  took  out  mantels  and  other  things. 
That  does  not  affect  the  verdict  in  any  way  in  tins  case.  The 
question  is  were  the  buildings  completed  on  the  24th  ?  If  so, 
the  plaintiff  can  recover.  If  not,  he  cannot  recover.  In 
respect  to  small  things  that  were  unfinished  that  might  rea- 
sonably, naturally  be  overlooked  or  incompleted  in  so  large  a 
contract  as  this  —  if  you  find  there  was  a  substantial  comple- 
tion in  the  case,  then  you  may  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  recover."  The  other  proposition  of  the 
learned  trial  judge  is  as  follows :  "  Now  in  respect  to  the 
liens  in  this  case ;  the  testimony  is  they  were  filed  on  that 
night  or  the  next  morning — the  night  of  the  24th  or  the 
next  morning.     If  you  find  that  the  defendant  absolutely 
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refused,  made  an  absolute  refusal  to  pay  and  at  the  time  he 
did  there  were  no  mechanics'  liens  upon  this  property  and  the 
work  was  at  tliat  time  finished,  then  the  plaintifiPs  cause  of 
action  was  complete  and  the  mechanics'  liens  afterwards  pnt 
upon  the  property,  if  there  was  an  absolute  refusal  upon  his 
part,  would  not  affect  the  plaintiff's  right  to  sue  and  recover 
in  this  action." 

It  is  assumed  in  the  prevailing  opinion  that  the  date  for  the 
completion  of  the  houses  was  the  29th  of  October  instead  of 
the  24th  of  October.     It  seems  to  me  tliat  this  assumption 
entirely  ignores  the  record.     This  date  is  fixed  bj'-  adding  the 
five  days  to  the  law  day  provided  by  tlie  contract,  which  was 
October  24rth.     The  provision  in  regard  to  the  five  days  was 
simply  this:  It  required  the  plaintiff  to  notify  the  defendant 
five  days  beforehand  of  the  fact  that  he  was  ready  for  a  pay- 
ment.    Plainly  this  called  for  some  action  on  the  part  of  the 
plaintiff;  that  is,  he  was  required  to  give  notice  that  he  was 
ready  to  receive  the  payment.     lie  did  not  give  the  notice  for 
the  reason  that  the  defendant  had  waived  it.     This  provision 
of  the  contract  was  not  an  agreement  to  pay  money,  since 
that  was  provided  for  in  the  original  agreement ;  but  it  was 
a  stipulation  that  the  plaintiff  should  give  a  certain  notice. 
Surely  the  defendant  could  waive  the  right  to  such  notice, 
and  the  question  was  submitted  to  the  jury  to  find  whether  he 
did  or  not,  and  the  finding  was  that  he  had  waived  it,  and  that 
finding  has  been  unanimously  affirmed,  and  yet  the  prevail- 
ing opinion  treats  the  question  as  if  the  jury  had  found  the 
other  way.     The  question  whether  the  law  day  was  the  24th 
of  October  or  the  29tli  is  a  vital  question,  but  it  seems  to  me 
that   it   is   settled  by  the  verdict  of   the   jury,  unanimously 
affirmed.     The  jury  found  tliat  the  plaintiff  was  not  obliged 
to  give  the  notice  after  he  had  been  informed  by  the  defend- 
ant that  no  further  payment  would  be  made.     To  say  that 
after  this  declaration  on  the  part  of  the  defendant  the  plain- 
tiff was  still  bound  to  give  the  notice,  is  to  say  that  he  was 
bound  to  do  a  vain  thing. 

The  other  point  in  the  case  relates  to  the  materials  which  it 
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is  said  that  the  plaintiff  or  the  builder  procured  under  condi- 
tional sales.  It  is  assumed  that  such  sales  affected  the  title  to 
building  materials  after  they  had  been  attached  to  the  real 
estate  and  entered  into  the  construction  of  the  building.  It 
has  already  been  pointed  out  that  the  condition  attached  to 
the  sale,  if  there  was  such  a  condition,  ceased  to  liave  any 
operation  or  effect  after  the  materials  had  been  used  in  the 
structure.  So  we  come  back  again  to  the  fundamental  ques- 
tion whether  the  houses  were  completed  on  the  24th  of 
October.  That  question  was  one  of  fact  and  was  submitted 
to  the  jury,  and  the  finding  was  in  favor  of  the  plaintiff,  and 
having  been  unanimously  affirmed  it  is  not  open  to  discussion 
here.  What  happened  afterwards  has  no  bearing  on  the  case. 
If  the  plaintiff  completed  his  contract  on  the  24th  of  October 
the  acts  of  tliird  parties  in  tearing  out  mantels  or  in  pulling 
the  houses  apart,  if  they  ever  occurred,  had  nothing  to  do 
with  the  issues  in  the  case.  I  have  not  been  able  to  find  in 
the  record,  nor  in  the  prevailing  opinion,  any  offer  to  prove 
any  fact  tending  in  the  least  to  show  that  the  houses  were  not 
completed  on  the  24th  of  October,  whicli  was  rejected  by  the 
trial  judge.  That,  it  seems  to  me,  is  the  crucial  question  in 
the  case.  Offers  made  to  show  what  happened  subsequent  to 
the  29th  of  October,  if  made,  were  properly  excluded.  If 
proof  of  any  fact  occurring  prior  to  the  24th  of  October  tend- 
ing to  show  that  the  houses  were  not  completed  on  that  day 
had  been  excluded  at  the  trial,  I  admit  that  it  would  be  error. 
But  the  record  does  not  disclose  any  such  ruling  at  the  trial, 
and  I  am  unable  to  find  that  anything  of  that  kind  has  been 
pointed  out  in  the  prevailing  opinion. 

Any  liens  that  attach  to  the  property  at  any  time  must  be 
measured  by  the  sura  found  due  from  the  defendant  on  the 
contract ;  that  is  to  say,  the  lien  attached  to  the  money  due  or 
payable  as  the  final  payment.  There  is  no  evidence  in  the 
case  that  any  lien  was  filed  against  the  property  after  the 
plaintiff  took  over  the  contract  and  prior  to  the  completion  of 
the  work  on  the  24th  of  October.  If  the  contrary  was 
claimed  in  behalf  of  the  defendant,  then  the  attention  of  the 
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court  should  have  been  called  to  it  at  the  trial,  and,  if  neces- 
sary, the  question  submitted  to  the  jury ;  but  no  request  of 
that  character  was  made  by  the  defendant's  counsel.  The 
whole  case  was  allowed  to  go  to  the  jury  without  any  request 
made  in  behalf  of  the  defendant.  I  think  that  the  record  in 
this  case  does  not  present  any  question  of  law  that  tliis  court 
is  authorized  to  review,  and  the  judgment  should,  therefore;, 
be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Haight,  Vann,  Hiscock  and  Chase,  JJ., 
concur  with  Edward  T.  Baktlett,  J.;  O'Brien,  J.,  reada 
dissenting  opinion. 

Judgment  and  order  reversed,  etc. 


The  People  of  the  State  of  New  York,  Appellant,  v, 
Newton  L.  A.  Eastman,  Kespondent. 

Crimes  —  Indecent  Publications— Penal  Code,  §  817.  The  word 
"indeccDt,"  as  used  in  section  317  of  the  Penal  Code,  relates  to  obacene 
prints  or  publications.  It  is  not  an  attempt  to  regulate  manners,  but  it  is  a 
declaration  of  the  penalties  to  be  imposed  upon  the  yarious  phases  of  the 
crime  of  obscenity.  A  publication,  therefore,  attacking  a  body  of  CbristiaD 
clergymen,  although  Tile,  scurrilous  and  reprehensible,  is  not  indecent 
unless  it  is  lewd,  lascivious,  salacious  or  obscene  and  has  a  tendency  to 
excite  lustful  and  lecherous  desire. 

People  V.  Eastman,  116  App.  Div.  922,  affirmed. 

(Argued  xVpril  4,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  and  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  8,  1906,  which  affirmed  a  judgment  of  the 
Monroe  County  Court  sustaining  a  den^uri'er  to  an  indictment 
charging  the  defendant  with  the  crime  of  selling  and  having  in 
his  possession  with  intent  to  sell  printed  matter  of  an  indecent 
character. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Howard  If.  Widener  and  Stephen  J,  Warren  for  a])pel- 
lant.     The  statute  itself  is  descriptive  of  the  offense  and  does 
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not  describe  or  attempt  to  define  wliat  is  indecent,  but  forbids 
"  printed  matter  of  an  indecent  character."  {People  v.  Muller, 
96  N.  Y.  408 ;  Jieffina  v.  Hicklin,  L.  K.  [3  Q.  B.]  369.) 

Albert  H,  Steams  for  respondent.  The  publication 
referred  to  in  the  indictment  is  not  "indecent"  within  the 
meaning  and  intendment  of  section  317  of  the  Penal  Code. 
{People  V.  Muller,  96  N.  Y.  408  ;  People  v.  Allen,  20  Misc. 
Eep.  120 ;  U.  S.  v.  Hartwell,  6  Wall  396 ;  IL  S.  v.  Wilson, 
58  Fed.  Rep.  76S;  People  v.  Most,  171  N.  Y.  423;  U.  S.  v. 
Smith,  11  Fed.  Rep.  663 ;  U,  S.  v.  Bennett,  16  Blatchf.  338; 
Dtmlop  V.  U.  S,  165  U.  S.  486 ;  Swearingen  v.  U.  S,  161 
U.  S.  447;  U.  S.  v.  Wrightman,  29  Fed.  Rep.  636; 
McJenhins  v.  State,  10  Ind.  140.) 

Per  Curiam,  Tlie  court  is  of  opinion  that  the  publication 
8et  forth  in  the  indictment  is  improper,  intenjperate,  unjusti- 
iiable  and  highly  reprehensible,  nevertheless  it  is  not  "  inde- 
cent" as  that  word  is  employed  in  section  317  of  the  Penal 
Code. 

The  definitions  given  by  the  standard  lexicographers  are 
not  controlling  in  deciding  its  legal  signification ;  many 
meanings  as  used  in  ordinary  conversation  are  also  irrelevant. 

Section  317  of  the  Penal  Code  is  found  in  chapter  VII, 
headed  as  follows :  "  Indecent  Exposures,  Obscene  Exliibi- 
tions,  Books  and  Prints,  and  Bawdy  and  Other  Disorderly 
Houses." 

Section  317  opens  as  follows:  "§317.  Obscene  prints.  1.  A 
person  who  sells,  lends,  gives  away  or  shows,  or  offers  to  sell, 
lend,  give  away,  or  show,  or  has  in  his  possession,  with  intent 
to  sell,  lend,  or  give  away,  or  to  show,  or  advertises  in  any 
maimer,  or  who  otherwise  offers  for  loan,  gift,  sale  or  distri- 
bution, any  obscene,  lewd,  lascivious,  filthy,  indecent  or  dis- 
gusting book,  magazine,  pamphlet,  newspaper,  story  paper, 
writing,  paper,  picture,  drawing,  photograph,  figure  or  image, 
or  any  written  or  printed  matter  of  an  indecent  character ; " 

It  is  clear  from  the  manner  in   which  the  legislature  has 
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people  of  the  state  been  to  secure  freedom  of  speecli,  subject 
only  to  punishment  when  a  jury  has  found  that  that  freedom 
has  been  abused,  that  by  the  various  Constitutions  of  this 
state,  ever  since  that  of  1822,  it  has  been  expressly  enacted 
that  in  a  prosecution  for  libel  the  truth  may  be  given  in  evi- 
dence and  the  jury  shall  have  the  right  to  determine  the  ]rw 
as  well  as  the  fact.  This  applies  to  no  other  criminal 
prosecution. 

O'Brien,  J.  (dissenting).  The  defendant  was  indicted  for 
lelling  and  exposing  for  sale  certain  printed  matter  of  an 
.\adecent  character.  The  publication  was  in  a  newspaper  called 
/  "  The  Gospel  Worker."  By  section  317  of  the  Penal  Code  it 
is  made  a  misdemeanor  to  sell,  or  to  have  in  possession,  with 
intent  to  sell,  or  to  publish,  any  written  or  printed  matter  of 
an  indecent  character. 

The  defendant  demurred  to  the  indictment  on  the  ground 
that  it  did  not  state  a  crime.  The  demurrer  was  sustained  at 
the  trial  court  and  at  the  Appellate  Division  and  the  People 
have  appealed  to  this  court.  The  decision  under  review  is  to 
the  effect  that  the  paper  referred  to  in  the  indictment  and  set 
out  at  length  is  not  of  an  indecent  character  and,  therefore, 
not  witliin  the  statute.  In  this  respect  I  think  the  courts 
1  below  were  clearly  in  error,  since,  in  my  opinion,  it  would  be 
difficult  to  compose  any  writing  more  indecent  and  more 
innnoral.  It  is  so  indecent  that,  in  my  opinion,  it  is  unfit  to 
appear  upon  the  records  of  this  court  and  it  would  not  appear 
as  a  part  of  this  opinion  except  for  the  contention  at  the  W 
and  in  the  court  itself  that  it  is  not  indecent.  Of  couree,  if  it 
•  is  not,  then  I  must  be  in  error  in  supposing  that  it  is  unfit  to 
appear  in  the  records  of  this  court.  Therefore,  we  must  allow 
the  writing  to  speak  for  itself  ;  and  here  it  is : 

"The  Open  Door  to  Hell 
'' Is  the  confessional  box.     It  is  hell's  gate.     The  mainspring 
to  lust.     The  very  embodiment  and  focus  of  the  virus  of  hell. 
It  is  the  very  matter  and  pus  that  runs  from  the  corpse  in 
hell.     It  is  the  pollution  and  rottenness  of  the  decay  of  ages. 
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It  is  the  cesspool,  the  recipient,  the  reservoir  of  lust,  of  vile 
thought  and  communication,  adultery,  the  birthplace  of  sex- 
ual criminality,  with  men's  wives  and  young  girls,  and  the 
convent  is  earth's  terminus  and  hell,  the  lake  of  fire  is  the 
dumping-ground.  It  is  the  criminal  college.  The  mother 
of  prostitution.  The  author  of  pauperism.  From  it  emanates 
poison  to  society,  homes,  our  scliools  and  government.  I 
speak  in  love.  No  time  to  trifle.  Tlie  Anaconda  is  drawing 
itself  over  many  a  threshold  and  stinging  thousands  to  death. 
Hark !  A  voice  from  the  tomb,  the  blood  of  the  innocent 
crying  out,  in  what  sense  is  the  confessional  box  needed  ? 
The  Word  of  God  says,  in  1  John,  1,  9,  If  we  confess  our  sins, 
He  is  faithful  and  just  to  forgive  our  sins  and  to  cleanse  us 
from  all  unrighteousness.  You  go  direct  to  God  Almighty 
through  Jesus  Christ  to  confess  your  sins.  Not  in  a  concealed 
and  seclued  place  alone.  No  wife  can  go  with  her  husband. 
Here  the  priest  asks  the  vilest  of  questions,  and  of  course  the| 
husband  could  not  be  present.  He  asks  the  most  delicate' 
and  intimate  questions.  But  under  what  obligation  is  any  one 
to  a  priest  ?  What  business  has  he  got  to  go  into  a  box  and 
ask  delicate  female  questions  that  no  minister  of  Jesus  Christ 
or  true  gentleman  on  earth  would  ask  ?  Right  here  in  the 
confessional  box  many  have  been  ruined,  and  many  become 
mothers  as  a  result ;  and  men,  you  are  paying  your  money  to 
priests  and  to  a  church  that  is  ruining  your  daughters  and 
stealing  the  affections  of  your  wife,  until  he  knows  more 
about  her  than  you  do.  She  has  many  secrets  kept  from 
you,  husband,  but  not  from  that  licentious  priest.  This  is  all 
true,  dear  reader,  and  can  be  proven  by  thousands  of  wit- 
nesses. May  it  not  well  be  called  the  open  door  to  hell  ? 
Last  month  a  dear  brother  gave  The  Gospel  Worker  to  some 
in  the  place  where  he  was  at  work  in  this  city.  It  was  the 
January  number  with  the  article, '  Break  open  the  Doors  and 
Look  In,'  and  it  caused  much  excitement.  Bloody  threats 
and  curses  were  made,  and  two  could  not  sleep  all  night, 
they  were  so  stirred  over  the  truth  in  it.  Was  any  one  ever 
benefited  in  any  way  by  going  to  the  confessional  box?     If  it 
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is  advice  you  need  why  go  to  tliat  secret  place?  Dear  reader, 
Jesus  Christ  never  instituted  the  confessional.  Would  lie 
call  lustful,  licentious,  drinking  men  to  ask  such  low,  vile 
questions,  which  are  unbecoming  for  any  one  to  ask  another! 
I  am  sure  you  say  no  and  begin  to  see  the  awfulness  of  it. 
You  might  as  well  confess  to  a  dead  dog.  The  Roman  Church 
teaches  you  cannot  be  saved  unless  you  confess  to  a  priest. 
Read  this  from  their  own  teaching :  *  If  any  one  shall  say 
that  priests  who  are  in  mortal  sin  have  not  the  power  of  bind- 
ing or  loosing,  or  that  priests  arc  not  the  only  ministers  of 
absolution,  let  him  be  accursed.'  This  does  away  with  Jesus' 
blood.  It  makes  God  second  to  this  fellow  in  the  confes- 
sional box.  They  teach  tliat  every  sin,  the  vilest  and  lowest, 
the  most  criminal,  by  man  and  woman,  must  be  confessed  to 
the  priest.  They  do  not  teach  it  necessary  to  repent,  but  to 
do  penance.  Notice,  this  takes  the  place  of  repentance. 
Penance  and  confession  to  a  wicked  priest  necessary  to  salva- 
tion? Is  there  any  intelligent  person  on  the  earth  who 
believes  it?  The  following  is  what  Margaret  L.  Shepard, 
who  was  for  three  years  an  inmate  of  the  Arno's  Court  Con- 
vent, Bristol,' Eng.,  says :  '  In  a  confessional  the  depth  of  cor- 
ruption and  womanly  degradation  is  reached.  There  the 
seeds  of  hell  are  planted  in  tlie  soul.  The  thoughts  of  a 
1  young  girl  are  polluted.  Iler  heart  is  polluted,  her  mind 
1  becomes  familiarized  with  the  most  revolting  sins  of  impurity. 
The  lessons  engraved  in  the  memory,  the  heart,  the  thought, 
the  soul,  like  the  sear  of  a  red-hot  iron,  leaves  its  scar.  In 
the  confessional  young  unmarried  and  married  women  get 
accustomed  to  hear  and  repeat  without  a  scruple  things  which 
would  cause  even  a  fallen  woman  to  blush.'  These  are  the 
words  of  one  who  has  been  through  the  above  and  escaped 
from  their  murderous  hands.  I  will  close  with  the  above.  It 
is  a  clincher  and  positive  evidence  and  witness  of  all  I  have 
said.  All  unite  with  me  in  prayer  that  the  above  will  open 
the  eyes  of  many  deceived  Romanists  and  come  to  the  blood 
of   Christ. 

"N.L.  A,  EASTMAN," 
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If  this  paper  is  not  of  an  indecent  cliaracter  and  within  the 
prohibition  of  the  statute,  then  it  is  impossible,  as  I  tliink,  to 
conceive  of  any  printed  matter  that  would  be.  It  would 
seem  to  be  a  work  of  supererogation  to  argue,  or  to  cite 
authorities,  in  support  of  the  proposition  that  a  writing  so  vile 
and  nasty  as  this  appears  to  be  is  of  an  indecent  character ; 
but  since  there  appears  to  bo  some  difference  of  opinion  on  the 
point,  whether  the  writing  is  indecent  or  not,  I  will  add  that 
no  court  has  ever  held  that  euch  a  publication  could  be  any- 
thing but  indecent,  at  least  all  the  decisions,  as  I  understand 
them,  hold  that  such  a  paper  is  an  indecent  publication. 

Judge  Andrews,  in  People  v.  Muller  (96  N.  Y.  408),  in 
speaking  of  section  317,  says :  "  The  words  used  in  the  stat- 
ute are  themselves  descriptive.  They  are  words  in  common 
use  and  every  person  of  ordinary  intelligence  understands 
their  meaning  and,  readily  and  in  most  cases  accurately, 
applies  them  to  any  subject  or  thing  brought  to  his  attention 
which  involves  a  judgment  as  to  the  quality  indicated.  It 
does  not  require  an  expert  in  art  or  literature  to  determine 
whether  a  picture  is  obscene  or  indecent,  or  whether  printed 
words  are  offensive  to  decency  and  good  morals."  Reading 
the  article  in  question  and  then  applying  the  common-sense 
test  laid  down  by  Judge  Andrews,  it  is  difficult  to  see  how 
it  could  be  better  defined  than  as  an  indecent  publication.  A 
few  definitions  may,  however,  be  given  of  the  word  "  inde- 
cent" used  by  the  lexicographers.  Worcester  defines  it  as 
something  "  unbecoming ;  unfit  for  the  eyes  or  ears."  The 
Century  Dictionary  defines  it  as  that  which  is  "  obscene  or 
grossly  vulgar;  unbecoming,  unseemly,  violating  propriety  of 
language,  behavior,  etc."  The  Imperial  Dictionary  defines  it 
as  "  that  which  is  unbecoming  in  language,  actions  or  man- 
ners." In  the  case  of  United  States  v.  Loftia  (12  Fed.  Kep. 
671)  the  opinion  states  that  the  term  "indecent"  signifies 
"more  than  indelicate,  and  less  than  immodest;"  that  it 
means  "  something  unfit  for  the  eye  or  ear." 

In  .reading  this  statute  there  may  be  some  danger  of  falling  V; 
into  the  error  of  construing  "indecent"  as  synonymous  with  '.' 
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"  lewd,  lascivious,"  etc.,  used  in  connection  with  it,  but  an 
examination  of  the  language  of  the  section,  from  its  appearance 
in  the  original  Code  of  1881  to  the  present  time,  clearly  dis- 
closes that  the  word  does  not  necesarily  have  any  reference  to 
morals.  The  prohibition  is  against  an  "  obscene  or  indecent" 
publication. 

In  Beff,  V.  EicUm  (L.  E.  [3  Q.  B.]  360)  the  defendant  was 
charged  with  misdemeanor  for  selling  a  book  entitled  "  The 
Confessional  Unmasked  ;  showing  tlie  depravity  of  the  Kom- 
ish  Priesthood,  the  iniquity  of  the  Confessional  and  the  ques- 
tions put  to  females  in  Confession."  Cookbdrn,  C.  J.,  writ- 
ing the  opinion  sustaining  the  charge,  says :  "  The  very 
reason  why  this  work  is  put  forward  to  expose  the  practices 
of  the  Roman  Catholic  Confessional  is  the  tendency  of 
questions,  involving  practices  and  propensities  of  a  certain 
description,  to  do  mischief  in  the  minds  of  those  to  whom 
such  questions  are  addressed,  by  suggesting  thoughts  and 
desires  which  otherwise  would  not  have  occurred  to  their 
minds      If  that  be  the  case  between  the  priest  and  the  person 

i  confessing,  it  manifestly  must  equally  be  so  when  the  whole 

\  is  put  into  tho  shape  of  a  series  of  paragraphs,  one  following 
upon  another,  each  involving  some  impure  practices,  some  of 
them  of  the  most  filthy,  disgusting  and  unnatural  description 
it  is  possible  to  imagine.  *  *  *  We  have  it,  therefore, 
that  the  publication  itself  is  a  breach  of  the  law."     It  would 

'  seem  to  be  impossible  to  distinguish  that  case  from  the  one 

'.  at  bar. 

In  Steele  v.  Brannan  (L.  R.  [7  Com.  PI.]  2(3i)  the  question 
was  involved  as  to  the  defendant's  guilt  for  having  dealt  in 
printed  matter  purporting  to  be  extracts  from  works  of 
Roman  Catholic  divines  and  casuists  on  the  subject  of  the 
confessional.  A  conviction  of  misdemeanor  having  been  had 
before  a  police  magistrate  the  case  came  on  review  to  the  Com- 
mon Pleas.  The  appellant's  counsel  asked :  "  What  effectual 
remedy  is  there  in  the  hands  of  persons  wishing  to  suppress 
a  system  which  they  conceive  to  be  pernicious,  except  to 
expose  the  tendency  of  such  a  system  ? "     To  this  Bovill,  C.  J., 
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answered :  "  There  is  no  doubt  that  all  matters  of  importance 
to  society  may  be  made  the  subject  of  full  and  free  discussion, 
but  while  the  liberty  of  such  discussion  is  preserved,  it  must 
not  be  allowed  to  run  into  obscenity  and  to  be  conducted  in  a 
manner  which  tends  to  corrupt  the  public  morals.  The  prob- 
able effect  of  the  publication  of  this  book  being  prejudicial  to 
public  morality  and  decency,  the  appellant  must  be  taken 
to  hav^o  intended  the  natural  consequences  of  such  publication, 
even  though  the  book  were  published  with  the  object  referred 
to  by  counsel.  *  *  *  Discussions  offensive  to  public 
decency  and  of  a  depraving  tendency  are  not  privileged." 

In  United  States^v,  Bennett  (16  Blatchford,  338),  Judge 
Blatchford  refers  with  approval  to  the  language  of  Judge 
Clark  in  charging  the  jury  in  the  Haywood  case  as  follows : 
"J.  hook  is  indecent  which  is  unbecomingf^  immodesty  unfit  to 
he  seen.  A  book  which  is  obscene,  as  I  have  said  to  you 
before,  or  lewd,  or  lascivious,  or  indecent,  in  whole  or  in  part, 
or  in  its  general  scope  or  tendency,  in  its  plates  or  pictures,  or 
in  its  reading  matter,  falls  within  the  scope  of  the  prohibition 
of  the  statute." 

Judge  Daniels,  in  People  v.  Muller  (32  Hun,  209),  says : 
"  The  statute  has  not  particularly  described  whit,  within  its 
intent  and  purpose,  should  be  considered  obsene  or  indecent. 
But  as  these  words  are  words  of  well  known  significance,  it 
must  have  been  intended  by  the  legislature,  in  the  enactment 
of  this  law,  to  use  them  in  their  popular  sense  and  under- 
standing. *  *  *  And  as  the  statute  has  given  this  general 
definition  of  the  character  of  the  acts  constituting  the  offense, 
it  must  necessarily  have  been  designed  that  the  drawing,  pic- 
ture, photograph  or  writing  should  be  exhibited  to  and 
observed  by  the  jury  for  them  to  determine  as  a  matter  of 
fact,  in  the  exercise  of  their  good  sense  and  judgment, 
whether  or  not  they  were  obscene  and  indecent.  *  *  *  The 
question  in  all  of  these  cases  must  be,  what  is  the  impression 
produced  upon  the  minds  by  perusing  or  observing  the  writing 
or  picture  referred  to  in  the  indictment,  and  one  person  is  as 
competent  to  determine  that  as  another." 
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The  only  question  presented  by  the  demurrer  in  this  case  is 
whether  the  writing  in  question  is,  as  matter  of  law,  not  inde- 
cent. In  all  the  cases  where  the  question  has  arisen  it  was 
J  held  that  the  writing  or  picture  must  be  submitted  to  the  jury 
/  to  decide  whether  in  fact  it  was  indecent  or  not ;  that  the 
words  used  in  the  statute  are  in  themselves  descriptive,  to  be 
taken  and  understood  in  the  popular  sense  and  that  upon  such 
a  question  the  opinion  of  one  person  is  just  as  good  as  that  of 
another.  This  court  is  asked  to  hold,  as  matter  of  law,  that 
the  writing,  upon  reading  and  inspection,  is  not  an  indecent 
publication.  That,  as  it  seems  to  me,  is  a  question  of  fact 
which  must  be  determined  by  the  jury,  under  proper  instruc- 
tions. The  character  of  the  writing,  its  tendency  and  effect, 
is  a  question  that  one  person  is  as  competent  to  decide  as 
another,  and  hence  it  cannot  be  said,  as  matter  of  law,  that  it 
is  not  within  the  prohibition  of  the  statute. 

In  United  States  v.  ^ehout  (28  Fed.  Rep.  522)  the  defend- 
ant was  indicted  under  a  Federal  statute  against  ^'  publications 
of  an  indecent  character."  The  trial  judge  in  charging  the 
jury  defined  th(}  term  "indecent"  as  something  "not  decent; 
unfit  to  be  seen  or  heard."  lie  then  said :  "  There  is  a  test 
which  has  often  been  applied  and  approved  of  by  the  courts  in 
this  class  of  cases  to  determine  whether  the  publication  is 
obscene  or  indecent  within  the  meaning  of  the  statute  before 
referred  to.  It  is  whether  the  tendency  of  the  matter  is 
I  to  deprave  and  corrupt  tlie  morals  of  those  whose  minds  are 
open  to  such  influences,  and  into  whose  hands  a  publication 
of  this  sort  may  fall.  Under  these  definitions,  whether  the 
matter  set  out  in  the  indictment  was  obscene  or  indecent,  is 
a  question  of  fact  for  you  to  determine." 

I  am,  therefore,  unable  to  concur  in  the  views  of  the 
majority.  It  is  true  that  ray  brethren  have  considerjed  it 
necessary  to  denounce  the  publication  in  question  upon  almost 
every  conceivable  ground  of  impropriety,  except  the  ground 
,  which  presents  the  only  question  before  the  court,  that  it  is 
an  indecent  publication  within  the  statute.  The  paper  has 
been  characterized  by  very  harsh  names  that  do  not,  in  the 
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, J — 

least,  solve  the  only  question  presented  by  the  appeal.  Hav- 
ing arrived  at  the  conclusion  that  it  is  not  an  indecent  publi- 
cation, it  is  of  very  little  consequence  what  else  it  may  be. 
The  important  feature  of  the  case  is  that,  notwithstanding  the 
conceded  iniquity  found  in  the  writing,  the  defendant,  by 
what  appears  to  mo  to  be  a  very  strained  and  artificial  con- 
struction of  his  act,  is  allowed  to  escape  punishment ;  nor  is 
the  situation  helped  very  much  by  the  suggestion  that  the 
paper  is  a  criminal  libel  and  that  the  public  prosecutor  should 
have  indicted  the  defendant  for  that  crime  instead  of  the  one 
charged  in  the  indictment.  The  defendant  is  not  injured 
very  much  by  the  suggestion  that  he  has  published  a  libel 
instead  of  an  indecent  paper ;  since  we  all  know  that  he  may  t 
now  be  protected  by  the  Statute  of  Limitations  from  any/ 
prosecution  on  such  a  charge. 

The    judgment   should    be    reversed    and   the    demurrer  : 
overruled. 

Edward  T.  Bartlett,  Vann,  Hiscock  and  Chase,  JJ., 
concur  with  per  curiam  opinion,  and  Cullen,  Ch.  J. ; 
Haioht,  J.,  concurs  with  O'Brien,  J. 

Judgment  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  Charles 
Hoefle,  Appellant,  v.  Matthew  J.  C  a  hill,  as  Coroner  of 
the  Borough  of  Richmond  in  the  City  of  New  York, 
Kespondent. 

1.  New  York  (City  of)  -^  Civil  Service  Law  —  When  Clerk 
Removed  fkoic  Position  in  Office  of  Cohoner  of  Borough  of 
Richmond  Entitled  to  Mandamus  Directing  His  Re-instatement. 
Where  a  member  of  a  disbanded  volunteer  fire  department  in  the  county  of 
Richmond  was  appointed  as  a  clerk  in  the  office  of  the  coroner  of  the  bor- 
ough of  Richmond  under  the  authority  of  section  1571  of  the  Greater  New 
York  charter,  which  provides  that  **The  coroners  in  each  borough  shall 
have  an  office  in  said  borough  and  shall  appoint  a  clerk  who  shall  receive  an 
annual  salary  to  be  fixed  by  the  board  of  estimate  and  apportionment  and 
the  board  of  aldermen,  and  such  and  so  many  assistant  clerks  as  shall  be 
provided  for  in  the  annual  budget.  They  shall  also  appoint  a  stenographer 
In  each  borough/'  etc.,  such  clerk  was  not  appointed  to  and  did  not  hold 
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a  public  office,  but  held  a  clerical  and  subordinate  position  without  original. 
Independent  or  governmental  duties,  and  having  been  removed  and  dis- 
missed from  such  position  without  any  hearing  whatever,  as  required  by 
the  Civil  Service  Law  (L.  1899,  ch.  870,  §  21,  as  amd.  by  L.  1904,  ch. 
697),  he  is  entitled,  in  the  absence  of  evidence  that  he  held  "  the  positioD 
of  private  secretary,  casliier  or  deputy  of  any  official  or  department," 
which  positions  are  excepted  from  the  requirements  of  the  latter  statute,  to 
a  peremptory  writ  of  mandamus  requiring  the  coroner  of  the  borough  of 
Richmond  to  reinstate  him  in  the  position  from  which  he  was  removed 
and  he  is  not  compelled  to  resort  to  an  action  of  quo  warranto. 

2.  Same — When  Fact,  That  Statute  Authorizing  ApponiTMKirr 
OF  Such  Clerk  Prescribes  No  Definite  Term,  Does  Not  Authorizb 
His  Removal  at  Pleasure  of  Coroner.  The  fact  that  the  statute, 
under  which  the  relator  was  appointed,  prescribed  no  definite  term  of 
office,  did  not  render  his  term  of  office  subject  to  the  pleasure  of  his 
superior  so  that  he  could  be  removed  at  any  time;  while  the  statute  does 
not  fix  the  term  of  appointment,  it  must  be  construed  with  reference  to  the 
Civil  Service  Law,  which  also  applies  and  prohibits  the  removal  of  the 
relator  except  under  the  conditions  therein  specified. 

8.  Same. — When  Evidence  Tending  to  Show  That  Such  Clerk 
Held  the  Office,  or  Performed  the  Duties,  of  a  Private  Secre- 
tary, Cashier  or  Deputy,  Properly  Excluded.  Where  the  defend- 
ant, upon  the  hearing  of  the  proceedings  for  the  writ  of  mandamus,  offered 
evidence  intended  to  show  that  the  duties  discharged  by  the  successor  of 
relator  were  those  of  deputy,  cashier  or  private  secretary,  and  that,  there- 
fore, the  position  came  within  the  exceptions  of  section  21  of  the  Civil 
Service  Law,  such  evidence  was  incompetent  and  properly  excluded 
for  the  reason,  amongst  others,  that,  when  the  statute  excepted  from 
the  limitations  upon  the  power  to  remove  certain  persons  like  relator- 
the  office  of  deputy,  cashier  or  private  secretary,  it  contemplated  oniy 
positions  brought  witliin  these  excepted  classes  by  the  terms  of  the  laws 
which  created  or  authorized  and  defined  them,  or  at  the  most  positions 
which  under  some  sufficient  authority  at  the  discretion  of  the  appointing 
or  superior  power  have  been  invested  with  the  duties  and  character  of  one 
of  the  excepted  positions.  It  was  not  the  purpose  to  allow  the  head  of  a 
department  at  will  by  assigning  temporarily  certain  duties  to  a  position 
created  as  an  ordinary  clerkship,  to  transform  it  into  the  office  of  private 
secretary,  cashier  or  deputy  and  thus  secure  the  power  of  removal,  free 
from  the  restrictions  imposed  by  the  statute. 

People  ex  rel.  Hoefle  v.  Cahill,  116  Ap p.  Div.  885,  reversed. 

(Argued  April  1,  1907;  decided  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  25,  1907,  which  reversed  an  order  of  Special  Term 
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granting  a  motion  for  a  perenaptory  writ  of  mandamus  to 
compel  the  defendant  to  reinstate  the  relator  in  the  position 
of  clerk  to  the  coroner  of  the  borough  of  Richmond  and 
dismissed  the  proceeding. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  M.  Pinney,  Jr.,  and  Warren  C.  Van  Slyke  for 
appellant.  Mandamus  was  the  sole  and  only  remedy  of  the 
relator  and  all  necessary  parties  were  before  the  court.  {Bow- 
land  V.  Mayor ^  eto,y  83  N.  Y.  376 ;  People  ex  reL  Corkhill  v. 
McAdoo^  98  App.  Div.  312 ;  People  ex  rel.  Jacobus  v.  Van 
Wyck^  157  N.  Y.  495  ;  People  ex  reL  Coveney  v.  Kearny^  44 
App.  Div.  449 ;  People  ex  rel.  Shaughnessy  v.  Fornes^  172 
N.  Y.  323;  O'llara  v.  City  of  New  York,  46  App.  Div. 
518 ;  167  N.  Y.  567;  Martin  v.  City  of  New  York,  82  App. 
Div.  35;  People  ex  rel.  O^ Toole  y.  Hamilton,  98  App.  Div. 
59 ;  People  ex  reL  Tate  v.  Dalton,  34  App.  Div.  6 ;  People 
ex  rel.  Drake  v.  Sutton,  88  Hun,  173.)  There  were  no  errors 
in  the  rulings  of  the  trial  court.     (L.  1901,  ch.  466,  §  1751.) 

William  B.  Ellison,  Corporation  Counsel  {Jahies  D, 
Bell  of  counsel),  for  respondent.  Tlie  relator  held  an  office 
defined  by  statute,  and  tlie  title  to  it  can  only  be  determined 
in  an  action  in  the  nature  of  quo  warranto.  {People  ex  rel. 
O*  Toole  V.  Hamilton,  98  App.  Div.  59;  People  ex  rel. 
McLaughlin  v.  Police  Comra.,  174  N.  .Y.  450 ;  People  ex 
rel.  Blatchford  v.  McAdoo,  101  App.  Div.  183 ;  181  N.  Y. 
547 ;  People  ex  rel.  O^Keefe  v.  McFadden,  75  App.  Div.  264  ; 
People  ex  rel.  Gorkill  v.  McAdoo,  113  App.  Div.  770 ;  People 
ex  rel.  Hillman  v.  Scholer,  94  App.  Div.  282 ;  Pamsey  v. 
Hayes,  187  N.  Y.  367;  People  ex  rel.  Cochrane  v.  Tracy,  35 
App.  Div.  265.)  The  duration  of  relator's  office,  not  having 
been  declared  by  law,  it  was  held  during  the  pleasure  of  the 
coroner.  {People  ex  rel.  Cline  v.  Rolib,  126  N.  Y.  180 ;  Ber- 
gen V.  Powell,  94  K.  Y.  591 ;  People  ex  rel.  Earl  v.  England^ 
16  App.  Div.  97.) 

Hiscc»CK,  J.  Section  1571  of  the  Greater  New  York  char- 
ter, amongst  other  things,  provides  as  follows  :  "  The  coroners 
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in  each  borough  shall  have  an  office  in  said  borough  and  shall 
appoint  a  clerk  who  shall  receive  an  annual  salary  to  be  fixed 
by  the  board  of  estimate  and  apportionment  and  the  board  of 
aldermen,  and  such  and  so  many  assistant  clerks  as  shall  be 
provided  for  in  the  annual  budget.  They  shall  also  appoint  a 
stenographer  in  each  borough,"  etc. 

Under  and  in  accordance  with  the  terms  of  this  provision 
the  relator  was  appointed  and  entered  upon  the  discharge  of 
his  duties  as  clerk  to  the  coroner  of  the  borough  of  Rich- 
mond. Concededly  he  was  a  member  of  a  volunteer  fire 
department  in  the  county  of  Richmond  at  the  time  of  its  dis- 
band ment  on  November  1st,  1905,  and  as  such  came  withiu 
the  provisions  of  section  21  of  the  Civil  Service  Law  (Chap. 
370  of  the  Laws  of  1899,  as  amended),  which,  amongst  other 
things,  enacted  that  "  No  person  holding  a  position  by  appoint- 
ment or  employment  in  the  State  of  New  York  *  *  ♦ 
who  shall' have  served  the  term  required  by  law  in  the  volun- 
teer fire  department  of  any  city,  town  or  village  in  the  State, 
or  who  shall  have  been  a  member  thereof  at  the  time  of  the 
disbandment  of  such  volunteer  fire  department  shall  be 
removed  from  such  position  except  for  incompetency  or  mis- 
conduct shown  after  a  hearing  upon  due  notice  upon  stated 
charges.  *  *  *  Nothing  in  this  section  shall  be  construed 
to  apply  to  the  position  of  private  secretary,  cashier  or  deputy 
of  any  official  or  department."     (L.  1904,  chap.  697.) 

There  was  no  evidence  that  relator  held  "  the  position  of 
private  secretary,  cashier  or  deputy,"  and,  therefore,  came 
within  the  exceptions  to  the  limitation  upon  the  right  of 
removal  expressed  in  the  section  as  above  quoted. 

Thereafter  concededly  he  was  removed  and  dismissed  from 
his  position  without  any  hearing  whatever.  Save  for  one 
reason  hereinafter  to  be  referred  to  it  is  undisputed  that  npi>n 
the  record  as  now  presented  tlie  relator  was  entitled  to  a  writ 
of  mandamus  compelling  his  reinstatement,  if  the  place  to 
which  he  had  been  appointed,  and  from  which  he  ^as 
removed,  was  a  clerical  or  subordinate  position  as  distin- 
guislied  from  a  public  office.    The  learned  Appellate  Division, 
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in  reversing  the  order  made  by  the  Special  Term  granting 
the  writ,  reached  the  conchision  that  he  had  been  appointed 
to  and  was  holding  an  "  office,"  and  that,  therefore,  he  could 
not  secure  relief  by  a  writ  of  mandamus  but  must  resort  to 
an  action  of  quo  warranto  directed  against  the  occupant 
appointed  after  his  removal. 

We  think  that  the  court  took  an  erroneous  view  of  the 
nature  of  relatoi''s  position,  and  that  most  clearly  the  latter 
was  not  an  office  as  defined  by  the  law  in  connection  with 
such  a  proceeding  as  this. 

The  statute  under  which  relator  was  appointed  furnishes 
the  test  by  which  to  determine  this  question.  Such  statute 
first  directs  attention  to  the  coroner  as  the  head  of  the  depart- 
ment of  government  under  consideration.  It  then  provides 
that  he  "  shall  appoint  a  clerk  *  *  *  and  such  and  so 
many  assistant  clerks  as  shall  be  provided  for  *  *  *  also 
appoint  a  stenographer."  This  statute  does  not  assign  any 
original,  independent  or  governmental  duties  to  the  position 
of  clerk  thus  created  any  more  than  it  does  to  that  of  assistant 
clerk  or  stenographer.  Its  plain  meaning  as  a  whole  is  that 
the  coroner  charged  with  various  statutory  duties  and  respon- 
sibilities shall  have  the  power  to  appoint  a  clerical  force 
which,  under  his  direction  and  subject  to  his  orders  and  con- 
trol, shall  assist  him  in  the  administration  of  the  duties  of  his 
office  by  performing  such  routine  and  subordinate  duties  as 
may  be  assigned  to  them.  There  is  entirely  lacking  any 
snggestiQu  of  those  powers  and  responsibilities  and  of  that 
independent  action  upon  the  part  of  one  of  these  clerks 
which  are  inevitably  incidental  to  a  public  office. 

We  think  that  what  was  said  in  the  case  of  People  ex  rel. 
CorkMll  V.  McAdoo  (98  App.  Div.  312)  with  reference  to 
the  position  of  complaint  clerk  in  the  police  dep&rtment  is 
entirely  applicable.  The  court  there  said  :  "  We  are  of  opin- 
ion, however,  that  the  position  held  by  the  relator,  and  which 
is  not  prescribed  by  the  statute,  is  that  of  a  regular  clerk, 
whose  duties  relate,  not  to  the  public,  but  to  the  police  com- 
missioner, who  is  charged  with  the  discharge  of  the  duties  of 
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the  office,  and  who  is  authorized  Ho  appoint  and  remove 
*  *  *  such  clerks  *  *  *  and  other  subordinates, 
assistants  and  employees  as  may  be  reasonably  necessary  to 
the  proper  performance  of  the  duties  and  execution  of  tlie 
powers  and  functions  of  the  police  department  created  by 
this  act,  or  of  any  of  the  component  parts  thereof,  and  to  pre- 
scribe their  respective  ranks  and  duties.'  *  *  *  It  is 
clear,  we  think,  that  the  relator,  appointed  under  this  author- 
ity to  aid  and  assist  the  police  commissioner  in  the  discharge 
of  the  duties  which  he  owes  to  the  public,  is  not  a  public 
officer.  (Citations.)  The  essential  element  in  a  public  office 
is  that  the  duties  to  be  performed  shall  involve  the  exercise 
of  some  portion  of  the  sovereign  power,  whether  great  or 
small.  (23  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  322,  and 
authorities  cited  in  the  notes;  Attorney- G ener al  w,  DroKan,, 
169  Mass.  534,  535),  and  it  can  hardly  be  contended  that  a 
clerk,  performing  routine  duties  in  strict  subordination  to  a 
public  officer,  and  with  no  authority  under  the  statute  to  do 
anything  except  where  it  is  authorized  and  directed  by  such 
officer,  is  exercising  any  of  the  sovereign  powers  He  is 
merely  doing  the  detail  work  of  the  officer  who  is  exercising 
the  sovereign  powers  delegated  to  him  by  law,  and  under  the 
authorities  cited  last  above  the  relator  is  not  a  public  officer." 
(See,  also,  People  ex  reh  Coveney  v.  Kearny^  44  App.  Div. 
449  ;  People  ex  rel.  Jacobus  v.  Van  Wyck^  157  N.  Y.  495, 
504,  506.) 

We  do  not  think  that  the  authorities  cited  by  tlie  learned 
Appellate  Division  as  supporting  their  conclusions  do  justly 
bear  that  construction. 

In  O'Hara  v.  City  of  New  York  (46  App.  Div.  518)  the 
plaintiflE  was  seeking  to  recover  the  salary  attached  to  a  posi- 
tion from  which  he  had  been  improperly  removed,  and  the 
substantial  question  under  consideration  was  whether  he  had 
been  a  mere  employee  who  could  not  recover  compensation 
for  a  period  when  he  did  not  actually  render  services  or 
whether  he  had  been  appointed  to  and  was  entitled  to  a  regular 
office  or  position  under  the  municipal  government  at  a  fixed 
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salary  so  that  ho  could  recover  tlie  amount  of  his  salary 
although  iu  fact  he  performed  no  services,  being  prevented 
from  so  doing  by  a  superior  officer  who  attempted  to  remove 
him  in  violation  of  the  law.  Thus  the  court  was  engaged  in 
distinguishing  between  a  mere  employment  terminable  at  will 
and  an  appointment  to  a  regular  and  permanent  position  with 
a  fixed  salary  and  from  which  tlie  incumbent  could  not  be 
removed  except  under  certain  conditions.  In  our  opinion  the 
question  was  not  at  all  presented  and  considered  whether  the 
plaintiff  had  been  appointed  to  a  clerical  position  or  to  a  pub- 
lic ofiice  as  tliose  terms  are  now  presented  to  us  for  considera- 
tion and  definition.  In  fact  the  contrary  would  appear  to  be 
the  case,  because  O'Hara  had  been  reinstated  to  the  position 
of  which  he  was  seeking  to  recover  the  salary  by  mandamus 
proceedings  which  concededly  would  not  lie  in  the  case  of  a 
public  office. 

The  case  of  Martin  v.  City  of  New  Yorlc  (82  App.  Div. 
35)  makes  even  plainer  the  features  distinguishing  the  cases 
relied  upon  by  the  Appellate  Division  from  this  one,  because 
there  the  court  says  :  "  The  plaintiff  was  not  a  mere  employee 
of  the  city  performing  services  under  a  contract  of  employ- 
ment like  a  teacher  in  a  public  school,  *  J^  *  but  he 
rather  held  a  particular  office  or  position  in  the  public  service 
by  appointment,"  thus  sliowing  that  the  court  was  not  con- 
sidering at  all  the  difference  between  a  public  office  and  a 
mere  clerkship  or  position  such  as  is  involved  in  tliis  case.  It 
appeared  there  also  that  the  plaintiff  had  been  restored  to  the 
position  from  which  he  had  been  unlawfully  removed  by 
mandamus  proceedings. 

The  case  of  People  ex  rel.  McLaughlin  v.  Police  Commis" 
aionera  of  Yonkers  {174:  N.  Y.  450)  involved  an  application  for 
a  peremptory  writ  of  mandamus  to  compel  the  defendants  to 
reinstate  the  relator  as  a  captain  in  the  police  force  of  the  city  of 
Tonkers.  The  court  did  not  enter  upon  the  consideration  of 
the  question  whether  tlie  place  to  which  the  relator  was  seek- 
ing reinstatement  was  a  subordinate  position  as  distinguished 
from  an  office,  but  the  discussion  proceeded  throughout  upon 
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the  assumption  and  theory  that  a  police  captaincy  was  an 
office,  and  that  another  incninbent  having  been  appointed 
thereto,  relator  could  only  establish  his  rights,  if  any,  in  an 
action  of  quo  warranto. 

The  other  reason  before  referred  to  which  is  briefly  urged 
in  opposition  to  relator's  proceeding  is  in  substance  that  he 
having  been  appointed  to  his  position  of  clerk  under  a  statute 
which  prescribed  no  definite  term  of  office  held  subject  to  the 
pleasure  of  his  superior  and  could  be  removed  at  any  time. 
We  think  that  tliis  contention  is  unfounded.  Wliile  the 
statute  giving  the  coroner  the  right  to  appoint  a  clerk  did 
not  lix  the  term  of  office,  still  that  statute  must  be  con- 
strued with  reference  to  others,  and  the  Civil  Service  Law, 
to  which  we  have  already  referred,  and  the  applicability  of 
which  is  not  questioned,  prohibited  the  removal  of  the  relator 
except  under  the  conditions  there  specified. 

Finally,  it  is  contended  that  certain  errors  were  committed 
upon  the  hearing  at  Special  Term  which  required  reversal  of 
the  order  there  made,  and  our  attention  is  directed  to  the 
following  questions,  objections  and  rulings  : 

(By  defendant's  counsel)  :  "  Describe  briefly  the  duties  of 
the  position  held  by  Hoefle?  [Objected  to.]  The  Court: 
He  was  a  clerk ;  he  was  not  a  deputy ;  he  had  no  right 
to  sign  the  Coroner's  name  to  anything.  Mr.  Hughes: 
Does  your  Honor  exclude  the  question?  The  Court:  Yes. 
[Exception.]  Mr.  Pinney  (relator's  counsel) :  I  witlidraw  the 
objection  if  your  Honor  please.  I  don't  want  any  exception 
in  this  record.  (By  defendant's  counsel):  Q.  What  are  the 
duties  of  the  successor  of  Hoefle  ?  [Objected  to.]  Q.  Specify 
the  nature  of  his  successor's  work  in  the  coroner's  office! 
[Objected  to  as  incompetent,  immaterial,  irrelevant  and  not 
binding  upon  this  relator  who  was  appointed  by  another 
coroner,  and  because  in  no  event  has  this  coroner  any  power 
under  section  1571  of  the  Charter  of  the  city  of  New  York  to 
impose  any  other  than  clerical  duties.  Objection  sustained; 
exception.]  *  *  *  Q.  In  your  absence  from  the  office 
wlio  represents  you  ?     [Objected  to  because  he  cannot  under 
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the  law  have  any  representative  who  may  act  as  his  deputy. 
Objection  sustained ;  exception.]  " 

It  is  now  said  in  substance  that  it  was  the  purpose  by  this 
examination  to  demonstrate  that  the  position  formerly  Jield 
by  relator  was  that  of  deputy,  cashier  or  private  secretary  and 
that,  therefore,  he  came  within  the  exceptions  of  section  21  of 
the  Civil  Service  Law  and  was  removable  without  institution 
of  the  proceedings  otherwise  prescribed  by  that  section  in  the 
case  of  a  volunteer  fireman. 

There  was  no  exclusion  of  any  competent  evidence  in 
regard  to  the  duties  performed  by  relator.  It  is  not  appar- 
ent that  the  defendant  who  took  office  sometime  after  relator's 
removal  had  any  knowledge  of  the  duties  performed  by  him. 
Moreover  the  objection  originally  interposed  to  the  ques- 
tion asked  of  defendant  was  subsequently  withdrawn  and  an 
opportunity  afforded  for  examination  which  was  not  improved, 
and  thus  the  evidence  upon  this  point  was  confined  to  the 
testimony  given  by  the  relator  himself,  which  clearly  indi- 
cated that  he  was  not  discharging  the  duties  of  any  of  the 
excepted  positions. 

We  think  that  the  questions  asked  of  defendant  with  ref- 
erence to  the  duties  performed  by  relator's  successor  were  also 
properly  excluded.  It  well  might  be  argued  that  relator  was 
entitled  to  have  the  legality  of  his  removal  tested  by  conditions 
as  they  existed  at  the  time  it  occurred  and  that  if  he  was  not 
then  performing  the  duties  of  one  of  the  positions  excepted 
from  the  force  of  section  21,  his  reinstatement  could  not  be 
defeated  by  showing  that  subsequently  the  duties  of  one  of 
such  positions  were  being  discharged  by  the  person  appointed 
in  his  place.  But  in  our  opinion  there  is  another  answer  than 
tliis.  We  think  that  when  the  statute  excepted  from  the  limi- 
tations upon  the  power  to  remove  certain  persons  like  rela- 
tor the  ofiice  of  deputy,  cashier  or  private  secretary,  it  contem- 
plates only  positions  brought  within  these  excepted  classes  by 
the  terms  of  the  laws  which  created  or  authorized  and  defined 
them,  or  at  the  most  positions  which  under  some  sufiicient 
authority  at  the  discretion  of  the  appointing  or  superior 
32 
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power  have  been  invested  with  the  dutiesandcharacter  of  one 
of  the  excepted  positions.  We  do  not  beHeve  that  it  was  the 
purpose  to  allow  tlie  head  of  a  department  at  will  by  assign- 
ing temporarily  certain  duties  to  a  position  created  as  an 
ordinary  clerkship,  to  transform  it  into  the  office  of  private 
secretary,  cashier  or  deputy  and  thus  secure  freedom  of 
removal  for  the  purpose  of  defeating  such  an  application  as 
this.  This  view  is  sustained  by  other  provisions  of  the  Civil 
Service  Law  such  as  are  found  in  section  12,  relating  to  the 
exempt  class,  wliich  refer  to  and  distinguish  the  different 
positions  of  clerk,  secretary  and  deputy  and  speak  of  them  as 
"  authorized  by  law,"  rebutting  any  inference  that  an  official 
at  will  might  create  a  secretaryship,  for  instance,  from  a  clerk- 
ship through  assignment  to  the  latter  of  certain  duties.  The 
intent  to  make  definite  and  to  restrict  rather  than  to  enlarge 
the  scope  of  the  exceptions  to  the  limitations  upon  the  power 
of  removal  may  be  found  from  the  fact  that  the  statute  orig- 
inally excepted  not  only  the  position  of  private  secretary  or 
deputy,  but  also  that  of  "  any  other  person  holding  a  strictly 
confidential  relation  to  the  appointing  officer."  It  is  quite 
manifest  that  the  limitations  upon  the  power  to  remove  veter- 
ans and  others  would  cease  to  be  very  efficacious  if  every 
official  and  liead  of  a  department  might  avoid  them  by  chang- 
ing clerks  into  officials  and  employees  of  a  character  placed 
beyond  the  protection  of  these  limitations. 

It  is  briefly  suggested  in  a  somewhat  incidental  manner 
upon  the  brief  of  the  counsel  for  the  appellant  that  the  posi- 
tion held  by  the  relator  is  in  the  exempt  class  under  the  civil 
service  regulations.  We  cannot  find  that  any  such  issue,  of 
whatever  importance  it  might  be,  was  raised  by  the  return  or 
considered  in  the  courts  below. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs  to  the  relator  in 
both  courts. 

CuLLEN,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  Haight, 
Vann  and  Chase,  JJ.,  concur. 

Order  reversed,  etc. 
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Maky   Liohton,   Respondent,   v.    The  City   of   Syracuse, 

Appellant. 

Contract — Conditional  upon  Action  by  the  Legislature  — 
Specific  Performance.  A  contract  for  the  purchase  of  real  estate  exe- 
cuted by  the  city  of  Syracuse  in  conformity  with  a  resolution  adopted  by 
the  common  council,  providing  for  the  paymeni  of  a  portion  of  the  pur- 
chase price  on  a  date  specified,  **the  balance  to  be  paid  for  in  such 
manner  as  the  city  is  authorized  by  an  act  of  the  legislature  to  be  passed 
at  the  legislative  session  commencing  January  1, 1900,"  cannot  be  specific- 
ally enforced  and  the  city  compelled  to  accept  the  deed  where  no  pay- 
ment was  ever  made  upon  the  contract,  and  no  act  authorizing  the  pay- 
ment by  the  city  of  the  purchase  price  or  any  part  thereof  has  been  passed 
by  the  legislature,  since  the  provision  for  payment  is  not  absolute,  but 
conditional,  depending  upon  future  action  by  the  legislature,  and  such 
action  must  be  regarded  as  a  condition  precedent  to  any  obligation  on 
the  part  of  the  city. 

Lighten  v.  City  of  Syracuse,  112  App.  Div.  589,  reversed. 

(Argued  May  1,  1907;  decided  May  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  May 
22,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tlie  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Walter  TF.  Magee,  Corporation  Coicnsel  {Charles  F. 
Byrne  of  counsel),  for  appellant.  The  court  had  no  power  to 
decree  specific  performance  of  the  contract,  because  the  munici- 
pality had  never  made  any  appropriation  to  meet  the  obli- 
gations thereof ;  and  never  had  any  fund  out  of  wliich  payment 
could  be  legally  made;  and  consequently,  under  the  express 
provisions  of  the  city's  charter,  the  contract  cannot  be  sj)ecilic- 
ally  enforced.  {Smith  v.  City  of  Newburgh^  77  N.  Y.  136  ; 
WelU  v.  Town  of  Salina,  119  N.  Y.  280 ;  A,  R.  M,  Co.  v. 
Town  of  Bridgewater^  185  N.  Y.  1 ;  Dnschnes  v.  Ileyman^ 
2  App.   Div.  354 ;  158  N.  Y.  735 ;  Brumme  v.  Herod^  38 
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App.  Div.  558 ;  Cartledge  v.  West^  2  Den.  377 ;  People  ex 
reL  Cooke  v.  Wood^  71  N.  Y.  371 ;  Callahan  v.  Mayor^  etc.^ 
6  Daly,  230 ;  Nelson  v.  Mayor,  etc,  63  N.  Y.  538 ;  PeopU 
ex  rel.  SchencTc  v.  Green,  64  N.  Y.  499.)  The  contract  in 
question  is  illegal  and  cannot  bo  enforced.  (L.  1895,  eli.  822, 
§  19 ;  Ziegler  v.  Chajmi,  126  N.  Y.  343.) 

Walter  Welch  and  James  E,  Newell  for  respondent.  The 
judgment  in  the  mandamus  proceeding  to  compel  the  mayor 
and  the  city  clerk  to  execute  the  contract  for  the  purchase  of 
the  plaintiffs  real  estate  conclusively  determined  that  said 
contract  was  in  proper  form  and  duly  autlwrized  and  duly 
executed  by  the  plaintiff,  and  that  it  wjis  the  duty  of  the 
said  mayor  and  city  clerk  to  execute  the  same  on  belialf  of 
the  defendant  herein,  and  that  said  conti-act  wjis  free  from 
fraud,  was  in  all  respects  valid  and  that  the  common  council 
of  the  defendant  had  authority  to  purchase  said  real  estate  in 
the  manner  provided  and  to  direct  said  contract  to  be  made, 
and  the  defendant  herein  is  estopped  by  said  judgment  in  the 
mandamus  proceeding  fi}om  raising  any  of  said  issues  in  this 
action.  {Ashton  v.  City  of  Rochester,  133  N.  Y.  187;  CasUe 
V.  Noyes,  14  N.  Y.  329 ;  N.  P,  Bank  v.  Whitman,  7  K  Y. 
S.  K.  456  ;  Matter  of  B,  W.  <&  N  R.  R.  Co,,  19  Hun,  314; 
81  N.  Y.  69 ;  Carleton  v.  Lombard,  149  N.  Y.  137 ;  People 
ex  reL  McCabe  v.  Matthias,  179  N.  Y.  242 ;  Culross  v.  Gii- 
hons,  130  N.  Y.  447 ;  U,  S.  v.  City  of  New  Orleans,  98  U.  S. 
381 ;  Ralls  County  Court  v.  TJ,  S.,  105  U.  S.  733  ;  WesiA>n  v. 
City  of  Syracuse,!^  ^.  Y.  110.)  The  contract  for  the  purchase 
of  the  plaintiff's  real  estate  is  valid  and  was  not  dependent  for 
its  validity  upon  the  passage  of  any  legislative  act.  Inde- 
pendent of  the  conclusive  effect  of  the  judgment  in  the  man- 
damus proceeding  it  is  submitted  that  the  passage  of  an  act 
by  the  legislature  in  the  year  1900  was  not  a  condition  prece- 
dent to  the  contract  but  was  intended  to  affect  simply  the  time 
and  method  of  payment.  {De  Wolf  v.  French,  51  Me.  420; 
Nunez  V.  Poutel,  86  U.  S.  161 ;  Lee  v.  Decker,  6  Abb.  Pr. 
[N.   S.]   392 ;  Sears  v.    Wriyht,   24  Me.   278 ;  Crocker  v. 
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IlolmeSy  65  Me.  195 ;  iJapron  v.  Cajp^'on^  44  Vt.  410  ;  Cota 
V.  Buckj  7  Mete.  588;  Randall  v.  Johnson^  59  Miss.  317; 
Upson  V.  HohneSy  51  Conn.  500 ;  Oenet  v.  D.  i&  H.  C.  Co.j 
96  N.  Y.  Supp.  406.) 

Vann,  J.  This  action  was  brought  to  compel  the  city  of 
Syracuse  to  specifically  perforin  a  contract  for  the  purchase  of 
land  from  the  plaintiffs.  The  contract  had  a  peculiar  origin. 
On  the  27th  of  November,  1899,  the  common  council  adopted 
the  following  resolution  :  "  Resolved^  that  the  mayor  and  clerk 
be  and  they  hereby  are  authorized  and  directed  to  enter  into 
contract  with  Mary  Lighton  and  Martha  T.  Lighton  for  the 
purchase  of  the  real  estate  situate  on  the  southwest  corner  of 
East  Water ,  street  and  Montgomery  street ;  the  same  being 
twenty-five  feet  front  on  East  Water  street,  the  same  in  rear^ 
and  seventy-five  feet  front  on  Montgomery  street ;  at  the  sum 
of  $21,000,  free  and  clear  of  all  incumbrances ;  five  thousand 
dollare  to  be  paid  over  before  January  12th,  1900  ;  the  title  of 
which  to  be  approved  of  by  the  corporation  counsel,  and  the 
same  to  bo  paid  for  in  such  manner  as  the  city  is  authorized  * 
by  an  act  of  the  legislature  to  be  passed  at  the  legislative  ses- 
sion commencing  January  1st,  1900,  and  for  that  purpose  the 
senator  and  members  of  assembly  of  Onondaga  county  are 
requested  to  procure  tlie  passage  of  such  an  act."  There 
were  thirteen  votes  in  favor  of  said  resolution  and  two  against 
it,  four  of  the  aldermen  being  absent.  On  the  26th  of  Decem- 
ber, 1899,  Mayor  McGuire  returned  said  resolution  without 
his  approval,  but  on  the  same  day  the  common  council 
readopted  it  notwithstanding  the  objections  of  the  mayor,  fif- 
teen aldermen  voting  therefor  and  three  voting  against  it, 
with  one  absentee. 

This  action  was  taken  by  the  common  council  under  the 
revised  charter  of  the  city  which  was  then  in  force  and  only 
five  days  before  the  White  charter,  which  became  a  law  in 
1898,  was  to  go  into  effect  and  a  new  common  council  was  to 
assume  control.  (L.  1895,  ch.  822 ;  L.  1898,  ch.  182.)  The 
contingent  f und^  which  alone  was  available  for  the  purchase 
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of  land  by  the  city,  was  overdrawn  to  the  extent  of 
$137,569.90  when  said  resolution  was  adopted  and  according 
to  the  revised  charter  every  alderman  voting  to  contract  a 
debt  when  there  was  no  fund  available  to  pay  it  was  not  only 
liable  to  a  penalty  but  was  also  liable  for  the  debt  itself,  while 
the  city  was  expressly  exempted  from  all  liability  therefor. 
(L.  1895,  ch.  822,  §  229;  L.  1901,  ch.  402.) 

On  the  6th  of  February,  1900,  the  plaintilBEs  signed  and 
acknowledged  a  proposed  contract,  purporting  to  be  drawn 
pursuant  to  the  terms  of  said  resolution,  with  a  covenant  on 
the  part  of  the  city  to  purchase  the  premises  for  the  sura  of 
$21,000  and  to  pay  for  the  same  as  follows :  "  Five  thousand 
dollars  to  be  paid  over  before  January  12th,  1900 ;  the  bal- 
ance to  be  paid  for  in  such  manner  as  the  city  is  authorized 
by  an  act  of  the  legislature  to  be  passed  at  the  legislative 
session  commencing  January  Ist,  1900."  The  maj^or  and 
clerk  refused  to  sign  this  contract  in  behalf  of  the  city,  and 
the  plaintiffs,  as  relators,  connnenced  a  proceeding  in  the 
Supreme  Court  to  compel  them  to  execute  and  deliver  it. 
After  some  delay  caused  by  the  dismissal  of  the  first  proceed- 
hig  an  alternative  writ  of  mandamus  was  issued  commanding 
the  mayor  and  clerk  to  execute  the  contract  or  show  cause 
why  the  command  of  the  writ  should  not  bo  obeyed,  and  that 
they  make  return  within  twenty  days.  A  return  was  made 
accordingly  setting  forth  various  reasons  why  a  peremptory 
writ  of  mandamus  should  not  be  issued,  such  as  fraud, 
excessive  price  and  the  like,  but  not  including  the  conditional 
nature  of  the  contract.  The  matter  was  referred  to  a  referee, 
who  decided  that  a  peremptory  writ  should  be  issued,  and  on 
the  25th  of  April,  1903,  the  Special  Term  confirmed  sub- 
stantially all  the  findings  made  by  the  referee  and  issued  the 
writ  accordingly,  addressed  to  Mayor  Kline,  who  had  in  the 
meantime  succeeded  Mayor  McGuire,  as  well  as  to  the  new 
city  clerk.  Xo  appeal  was  taken  from  said  order,  and,  acting 
under  the  compulsion  of  the  writ,  the  mayor  and  clerk,  on 
the  10th  of  Xovember,  1903,  signed,  acknowledged  and  deliv- 
ered the  proposed  contract   in   behalf  of    the   city.     After 
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demand  made  in  due  form  upon  the  mayor,  comptroller  and 
city  treasurer  that  the  defendant  accept  the  deed  and  pay  the 
entire  purchase  price,  this  action  was  commenced  on  the  17th 
of  November,  1903,  to  compel  the  city  to  specifically  perform. 
No  payment  was  ever  made  upon  the  contract,  and  no  act 
authorizing  the  payment  by  the  city  of  the  $21,000  or  any 
pai't  thereof  was  ever  passed  by  the  legislature,  and  this  fact, 
together  with  the  absence  of  any  f nnd  to  pay  for  said  land, 
was  pleaded  as  a  defense  to  the  action.  Various  other  defenses 
were  also  pleaded,  but  in  view  of  the  conclusion  we  have 
reached  it  is  unnecessary  to  mention  them. 

Upon  the  trial  of  the  action  at  Special  Term  the  court  after 
finding  the  foregoing  facts,  among  others,  decided  that  the 
plaintiffs  were  entitled  to  judgment  requiring  the  defendant 
and  its  officere  to  forthwith  perform  the  contract.  The  Appel- 
late Division  unanimously  affirmed  the  judgment  entered 
accordingly  and  the  defendant  appealed  to  this  court. 

The  primary  question  is  whether,  according  to  the  facts 
found  by  the  trial  court,  the  city  is  under  a  legal  obligation 
to  pay  tlie  plaintiffs  the  sum  of  $21,000  and  accept  the  deed 
tendered?  This  depends  upon  the  subordinate  question 
whether  the  contract  to  purchase  was  absolute  or  conditional. 
Assuming  that  the  contract  provided  for  the  absolute  payment 
of  $5,000,  even  if  the  resolution  did  not,  what  is  to  be  said  as 
to  the  payment  of  the  balance  ?  Both  the  contract  and  the 
resolution  upon  which  it  was  founded  provided  that  at  least 
the  balance  of  $16,000  should  be  "  paid  for  in  such  manner 
as  the  city  is  authorized  by  an  act  of  the  legislature  to  be 
passed  at  the  legislative  session  commencing  January  Ist, 
1900."  This  provision  for  payment,  as  we  read  it,  is  not 
absolute  but  conditional.  The  city  did  not  covenant  to  pay  the 
balance  absolutely  and  in  any  event,  but  to  pay  it  in  case  the 
legislature  should  so  provide  and  it  never  made  any  provision  on 
the  subject.  The  contract  was  executory  and  necessarily  related 
to  the  future,  but  legislative  action  was  to  precede  performance 
by  the  city  and  was  the  condition  upon  which  it  promised  to  pay. 
That  condition  was  precedent  in  time  and  nature  to  any  obli- 
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gation  on  the  part  of  the  city,  which  was  not  bound  when  the 
contract  was  made,  but  was  to  be  bound  by  the  happening  of 
the  condition  prescribed.  Until  then  the  promise  was  not 
absolute,  but  contingent,  and  it  could  become  absolute  only 
when  the  legislature  acted.  The  resolution  of  the  common 
council  bound  the  city  to  perform  when  a  special  law  should 
be  passed,  and  until  it  should  be  passed  the  promise  was  con- 
ditional, and  unless  it  should  be  passed  the  promise  could 
nerer  become  eflfective.  The  condition  required  action  by 
the  legislature  before  the  money  could  beconie  due,  and 
the  legislature  never  acted.  "  If  in  fixing  upon  the  happen- 
ing of  a  future  contingent  event  as  the  time  when  money  is 
to  be  paid  the  parties  intend  to  make  the  debt  a  contingent 
one  and  the  event  never  happens,  the  creditor's  right  to 
recover  will  never  accrue."  {De  Wolfe  v.  French^  51  Me. 
420,  421.)  The  passage  of  a  special  act  was  not  fixed  upon 
with  reference  to  mere  convenience  in  making  payment,  but 
as  the  event  which  was  to  determine  whether  payment  was 
ever  to  be  made  or  not.  Clearly  the  condition  was  not  subse- 
quent, for  non-performance  did  not  operate  to  defeat  an  abso- 
lute promise  to  pay,  but  performance  of  the  condition  was 
the  fact  upon  which  the  contingent  promise  to  pay  was  to 
become  absolute.  It  was  not  a  promise  t|o  pay  unless  some- 
thing was  done,  but  a  promise  to  paj'  if  something  was  done. 
This  case  in  principle  is  not  unlike  one  recently  decided  by 
us  in  which  the  defendant  agree^  to  convey  land  to  the  plain- 
tiff upon  condition  that  the  former  should  "receive  the  title 
to  "  the  premises  then  involved  "  on  or  before  the  first  of 
October,  1902."  It  was  held  tliat  the  condition  was  prece- 
dent and  as  tlie  defendant,  acting  in  good  faith,  did  not  get 
the  title  on  or  before  the  day  named,  although  he  did  after 
an  action  to  compel  him  to  specifically  perform  had  been 
commenced,  he  was  under  uo  obligation  to  perfonn.  {Bald- 
winy.  McGrath,^0  App.  Div.  199;  113  App.  Div.  902;  188 
N.  Y.606,  decided  April  30,  1907;  see,  also,  Bv^chnes  v. 
Heyman,  2  App.  Div.  354 ;  158  N,  T,  735 ;  Cartledge  v. 
West,  2  Den.  377.) 


1907.]  LiGHTON  V.  City  of  Syracusb.  505 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 


Even  if  we  disregard  the  limitation  to  legislation  during 
the  session  of  1900  as  unimportant,  provided  the  legislature 
had  conferred  the  requisite  authority  at  any  time  before  this 
action  was  commenced,  what  obligation  was  the  city  under  to 
make  the  payment  unless  authority  was  conferred  at  some 
time  ?  The  authority  to  be  obtained  in  the  future  was  the 
measure  of  the  obligation  of  the  city.  Its  covenant  was  a 
promise  to  pay  w^hen  authorized  by  the  legislature,  that  is, 
upon  condition  that  the  legislature  should  give  the  authority 
required.  The  city,  being  the  mere  creature  of  the  legisla- 
ture, eould  not  compel  its  creator  to  confer  the  authority  and 
there  is  neither  finding  nor  evidence  that  any  officer  of  tlie 
defendant  ever  tried  to  prevent  the  passage  of  such  an  act  as 
the  contract  contemplates.  The  city  had  no  power  under 
the  White  charter  to  raise  the  money  required  to  complete 
the  purchase  by  taxation  during  the  year  1900,  or  any  year 
since  (§§  96,  97,  149),  but  even  assuming  that  it  had,  neither 
tlie  contract  nor  the  law  required  it  to  do  so.  "  Where  a  way 
of  payment  is  prescribed  by  contract  or  by  statute,  that  way 
must  be  strictly  pursued."  {Swift  v.  Mayor ^  etc.^  of  N.  P"., 
83  N.  Y.  528  ;  People  ex  rel.  Ready  v.  Mayor^  etc,  of  Syra- 
cuse, lU  N.  Y.  63.) 

The  agreement  to  pay  was  made  under  the  revised  charter 
and  only  upon  the  condition  that  the  city  should  receive 
special  authority  from  the  legislature  to  pay  and  that  authority 
has  never  been  conferred.  When  the  plaintiflEs  come  into 
court  asking  for  specific  performance  of  the  contract  they  can 
require  performance  only  according  to  its  terms  and  one  of 
the  terms  is  that  the  authority  of  the  legislature  should  be 
given  by  a  special  act,  passed  for  that  particular  purpose. 
The  contract  has  no  more  binding  force  and  has  no  different 
meaning  because  it  was  executed  under  the  constraint  of  a. 
writ  of  mandamus  than  if  it  had  been  executed  voluntarily 
and  without  any  interference  by  the  court.  Its  intent  in  the 
one  case,  the  same  as  in  the  other,  must  be  ascertained  from 
the  language  used  by  the  parties,  in  view  of  the  surrounding 
circumstancQS,  and  that  language  cannot  be  enlarged  or  cut^ 
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down  to  suit  the  convenience  or  promote  the  interest  of  either 
party.  A  municipal  corporation  has  much  less  power  in  con- 
tracting than  an  individual,  but  even  if  an  individual  pur- 
chases land  upon  condition,  that  condition  is  as  much  a  part 
of  the  contract  as  any  other  stipulation  appearing  therein  and 
unless  the  condition  is  waived  it  must  be  performed  or  the 
obligation  to  purchase  does  not  mature.  Here  the  condition 
was  not  within  the  control  of  either  party,  as  both  parties 
knew  when  they  assented  to  it.  They  could  not  have  intended 
that  the  contract  should  be  specifically  performed  unless  the 
proposed  act  should  be  passed,  for  that  was  the  form  of  the 
promise  and  a  promise  in  any  other  form  would  have  been 
illegal,  as  will  be  shown  hereafter.  The  plaintiffs  knew  that 
the  legislature  might  or  might  not  in  its  sound  discretion  give 
the  authority  required  and  that  otherwise  the  covenant  of  the 
defendant  rested  upon  an  unexecuted  condition.  That  Condi- 
tion is  an  obstacle  to  2)erformance  on  the  part  of  the  city  that 
has  not  been  overcome. 

The  contract  wr-s  really  made  when  the  common  council 
passed  the  resolution  over  the  veto  of  the  mayor.  The  date 
when  tlie  formal  writing  was  signed  by  the  mayor  and  clerk 
and  the  circumstances  under  which  it  was  signed  are  important 
only  as  evidence  of  a  waiver  on  the  part  of  the  city  of  the 
stipulation  that  the  proposed  act  should  l>e  passed  during  the 
particular  session  named.  In  view  of  the  refusal  by  the  mayor 
and  clerk  to  sign  the  contract  for  two  or  three  years  until 
commanded  by  the  court  to  do  so,  the  exact  date  of  action  by 
the  legislature  might  be  inmiaterial,  but  action  before  suit 
brought  for  specific  {performance  was  necessary  if  the  contract 
was  to  be  i)erformed  according  to  its  terms.  (Pomeroy  on  Con- 
tracts [2iul  ed.],  §  319;  Waterman  on  Specific  Performance 
of  Contracts,  §  434.) 

As  the  contract  rests  wholly  upon  tlie  resolution  adopted  by 
the  common  council,  the  provisions  of  the  revised  charter 
which  were  then  in  force  are  alone  to  be  regarded  in  testing 
its  intent  and  meaning.  According  to  that  charter  the  resolu- 
tion would  have  been  absolutely  illegal  in  view  of.  the  situation 
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of  the  contingent  fund  if  passed  in  any  other  form  than  tliat 
adopted.  It  would  not  only  have  been  illegal,  but  every 
aldennan  who  voted  for  it  would  have  been  subject  to  a  heavy 
penalty,  while  the  city  would  have  been  free  from  any  liability 
whatever.  (Eevised  charter,  §  229.)  The  aldermen,  with  a 
clear  appreciation  of  the  situation,  pnidently  took  action  which 
did  not  purport  to  be  binding  according  to  the  law  then  in 
force,  but  which  would  be  binding  only  upon  the  condition 
that  another  law  should  be  passed.  The  plaintiffs  are  pre- 
sumed to  have  known  that  the  contract  would  conclude 
neither  the  city  nor  themselves  unless  authorized  by  the  leg- 
islature. "  A  person  who  deals  with  a  municipal  body  is 
obliged  to  see  that  its  charter  has  been  fully  complied  with. 
When  this  is  not  done  no  subsequent  act  can  make  the  con- 
tract effective."  {Synith  v.  City  of  Newhurghyll  N.  Y.  130, 
136.)  .  The  intention  of  the  common  council,  if  at  all  doubt- 
ful according  to  tlie  language  of  the  resolution,  is  made  clear  by 
the  state  of  the  law  when  the  aldermen  took  action,  for  unless 
the  contract  w£is  subject  to  a  condition  precedent  they  were 
not  binding  the  city  but  themselves. 

The  mandamus  proceeding  was  conclusive  only  as  to  what 
had  been  done  before  the  contract  was  formally  executed  pur- 
suant to  the  command  of  the  court.  {Ashton  v.  City  of 
liochester^  133  N.  Y.  187.)  We  assume  that  the  court  in  issu- 
ing the  mandamus  impliedly  decided  that  the  resolution  of 
the  connnon  coimeil,  in  the  form  adopted,  was  valid,  and  we 
confirm  the  decision;  but  neither  the  learned  justice  who 
signed  the  peremptory  writ  nor  ourselves  could  so  hold  with- 
out construing  the  resolution  and  the  contract  to  be  subject 
to  the  condition  named  therein.  Without  that  condition  the 
contract  would  be  void.  With  that  condition  the  contract  is 
valid,  but  it  cannot  be  specifically  performed  because  the 
condition  has  not  been  fulfilled.  That  condition  depended  for 
fulfillment  upon  an  independent  body,  exercising  the  highest 
sovereign  power,  entirely  free  from  tlie  control  of  either  party 
to  the  action.  It  is  doubtless  true,  as  the  court  found,  that 
the  city  made  no  further  effort  to  procure  the  requisite  legis- 
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lation,  but  what  more  should  it  have  done  thaa  to  make  the 
request  of  the  senator  and  assemblymen  which  is  embraced  in 
the  resolution  itself  ?  The  city  did  not  agree  to  do  anything 
further  and  it  was  not  bound  to  do  anything  further.  The 
contingent  nature  of  the  contract  was  not  involved  in  the 
mandamus  proceeding  because  the  contingency  had  not  been 
resolved  and  the  time  for  payment  had  not  come  around  when 
that  matter  was  decided.  The  court  then  held  that  the  con- 
tract was  valid  and  should  be  signed.  That  is  all  it  could 
decide.  Whether  it  could  be  specifically  performed  was  not 
involved,. as  that  question  depended  upon  action  by  the  legis- 
lature, which  might  or  might  not  be  taken.  If  taken  before 
suit,  the  court  could  decree  performance,  but  not  otherwise, 
and,  hence,  the  obligation  to  perform  and  the  power  to  com- 
pel performance  depended  upon  what  might  happen  after  the 
signing  of  the  contract.  {People  ex  rel.  Sehanck  v.  Green, 
64:  N.  Y.  499,  506.)  , 

Keliance  is  placed  by  the  respondents  upon  an  old  case 
which  arose  long  before  the  revised  charter  went  into  effect. 
(  Weston  V.  City  of  Syracuse,  17  K  Y.  110.)  Even  if  that 
case  would  apply  provided  the  revised  charter  had  continued 
in  force  during  the  political  year  succeeding  that  in  which  the 
resolution  was  passed,  it  clearly  has  no  application  under 
existing  circumstances,  because  live  days  after  the  resolution 
was  finally  adopted  the  revised  charter  went  out  of  existence 
and  the  White  charter  went  into  elBEect.  The  administration 
in  office  under  the  old  law  could  not  contract  a  debt  of  the 
kind  in  question  which  the  new  administration  nnder  the  new 
law  was  bound  to  pay,  unless  assets  were  left  to  pay  it,  which 
was  not  the  case.  Any  other  construction  would  sanction  acts 
that  might  defeat  the  new  theory  of  municipal  government 
which  it  was  the  object  of  the  White  charter  to  put  into  force. 

We  think  that  tlie  contract  under  consideration  is  governed 
by  a  condition  precedent,  under  the  control  of  neither  party, 
which  has  not  been  fulfilled  and  that  the  parties  when  they 
assented  to  it,  knew  that  specific  performance  would  be 
impossible  unless  that  condition  was  complied  with. 
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The  judgment  should  be  reversed,  and,  as  the  controlling 
facts  cannot  be  changed,  the  complaint  should  be  dismissed, 
with  costs  in  all  courts. 

Cullen,  Ch.  J.,  Gray,  Werner,  Willard  Bartlett  and 
Chase,  J  J.,  concur;  O'Brien,  J.,  concurs  in  result. 

Judgment  reversed,  etc. 


John  A.  Campbell  et  al.,  Appellants,  v.  James  Emslib, 
Respondent. 

1.  Appeal  —  Costs  —  Extra  Allowance.  .  Where  there  is  no  dispute 
about  the  facts,  the  question  whether  a  case  is  so  difficult  and  extraor- 
dinary as  to  justify  an  extra  allowance  is  a  question  of  law  reviewable  by 
the  Court  of  Appeals  upon  an  appeal  from  the  judgment. 

2.  Same.  An  extra  allowance  is  improperly  granted  in  an  action  upon 
contract  for  the  recovery  of  money  only,  to  which  a  counterclaim  was 
interposed,  where  the  case  was  disposed  of  by  stipulation  in  a  manner 
favorable  to  both  parties,  by  reason  of  a  former  judgment  rendered  in 
another  state  upon  the  same  cause  of  action  between  the  same  parties, 
and  they,  therefore,  in  effect,  settled  the  controversy  without  trial. 

CampbeU  v.  Emdie,  118  App.  Div.  905,  modified. 

(Argued  May  6,  1907;  decided  May  28.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Maj 
31,  1906,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  stipulation  and 
an  order  of  Special  Term  granting  an  extra  allowance. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

FranJdin  Pierce  and  Arthur  J,  Baldwin  for  appellants. 
Before  a  Special  Term,  upon  an  application  for  an  extra  allow- 
ance, reaches  the  point  of  exercising  its  discretion  as  to  tlie 
amount  of  an  allowance,  it  must  detennine  a  question  of  law, 
namely,  that  the  case  is  "  a  difficult  and  extraordinary  case," 
and  that  determination  involves  a  question  of  law,  and  the 
court,  at  Special  Term,  had  no  power  in  this  case  to  grant  an 
extra  allowance,  as  the  case  was  not  difficult  and  extraordi- 
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nary,  and  from  the  judgment  in  the  Appellate  Division  an 
appeal  can  be  entertained  in  this  court.  (//  /!  Ins.  Co,  v. 
G.  F.  Lis,  Co,,  138  N.  Y.  252 ;  S,  T.  Co.  v.  iT.  T,  C  &  IL 
R,  R.  R,  Co.,  178  N.  Y.  407 ;  Coppet  v.  K.  Y.  C  <&  IL  R. 
R.  R.  Co.,  178  N.  Y.  60G ;  Conaaghty  v.  S.  Co.  Bank,  92 
N.  Y.  401 ;  Kitching  v.  Brown,  180  N.  Y.  429 ;  Bosticul 
V.  Mench,  40  K  Y.  Z^O  y  Penfi^ld  v.  Jarties,  56  K  Y.  659; 
Fish  V.  Koster,  28  Ilun,  64 ;  92  N.  Y.  627 ;  Wn^ht  v. 
Fleischman,  99  App.  Div.  549  ;  Stoddard  v.  Clarice,  9  Abb. 
[N.  S.]  312.)  The  case  is  not  difficult  and  extraordinary. 
It  is  the  simplest  kind  of  a  simple  case,  namely,  for  money  due 
upon  a  written  contract.  {Freij  v.  N.  Y.  C.  c6  //.  li.  R.  R. 
Co.,  114  App.  Div.  625  ;  Angierx.  TIager,  51  App.  Div.  171 ; 
Brow}i  v.  R.  M.  Co.,  109  App.  Div.  150 ;  GUhnple  r.  Bill- 
hrow,!^  App.  Div.  212  ;  Wrig/it  v.  Frilling,  104  App.  Div.  49 ; 
ninmaii  v.  Ryder,  12  J.  &  S.  330;  PenJieUl  v.  James,  56 
N.  Y.  659;  S.  T.  Co.  v.  N.  Y.  C  cfe  IL  R.  R.  R.  Co.,  178 
X.  Y.  407 ;  De.  Coppet  v.  N.  Y.  C.  &  IL  R.  R.  R.  Co.,  178 
K  Y.  605 ;  Freemont  v.  B.  <&  2f.  R.  R.  Co.,  Ill  App.  Div. 
83 ;  Wcdker  v.  ^^.  F  P.  Co.,  Ill  App.  Div.  19.)  Section 
739  of  the  Code  of  Civil  Procedure  is  the  only  section  of  tlie 
Code  which  provides  for  an  oflFer  of  judgment  in  a  case  like 
the  present,  but  it  does  not  provide  for  such  an  oflFer  of  judg- 
ment as  the  one  in  this  case.  There  is  no  statute  which  does 
provide  for  such  an  offer,  and  the  offer  of  judgment  in  this 
case  is  no  more  or  less  than  an  agreement  of  settlement,  and 
under  section  3260  of  the  Code  of  Civil  Procedure  it  is 
expressly  provided  that  in  such  a  settlement  no  greater  sum 
shall  be  demanded  as  costs  tlian  at  the  rates  prescribed  by  sec- 
tion 3251  of  the  Code  of  Civil  Procedure.  {Ilininan  v. 
Ryder,  12  J.  &  S.  330;  Iluhher  v.  Clark,  105  App.  Div. 
127;  Commercial  Batik  v.  Hand,  27  App.  Div.  145;  Dates 
V.  F.  B.  ir.  Co.,  50  A])p.  Div.  38;  Clipping  v.  Ilerrnance, 
9  Paige,  211 ;  Caldxoell  v.  Lieher,  7  Paige,  483;  Righter  v. 
Stall,  3  Saudf.  Ch.  608 ;  Fish  v.  Koster,  28  llun,  68 ;  Astor 
V.  Palach,  49  How.  Pr.  231 ;  Pool  v.  Oshomy  8  N.  Y.  Cir. 
Pro.  Kep.  232.) 
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WiUiam  McArthur,  Roger  Foster  and  J,  Campbell 
Thompson  for  respondent.  The  court  liad  ample  power  to 
grant  an  extra  allowance  in  the  suit.  (  United  Press  v.  N,  Y, 
Press  Co.,  164  N.  Y.  406;  Coates  v.  Goddard,  2  J.  &  S. 
118 ;  MiUer  v.  Watson,  13  J.  &  S.  591 ;  liohbins  v.  Gould, 
1  Abb.  [N.  C]  133;  Coffin  v.  Coke,  4  How.  Pr.  616.)  The 
case  was  difficult  and  extraordinary.  It  is  incumbent  on  the 
appellants  to  show  that  there  was  an  abuse  of  discretion  in 
the  granting  of  the  motion.  (  Wilbur  v.  Willianis,  4  App. 
Div.  444 ;  Carpenter  v.  Miles,  95  Hun,  51 ;  Tolnian  v.  S., 
etc,,  P.  Co.,  31  Hun,  403.) 

O'Brien,  J.  The  only  question  presented  by  this  appeal  is 
the  right  of  the  defendant  to  an  additional  allowance,  which 
was  granted  by  the  trial  court  and  affirmed  on  appeal.  Stating 
the  question  in  another  way,  it  is  whether  the  case  upon  tlie 
conceded  facts  was  difficult  and  extraordinary  within  the 
meaning  of  the  Code. 

The  action  was  brought  to  recover  the  value  of  two  car- 
loads of  horses,  and  judgment  was  demanded  for  upwards  of 
twenty-two  thousand  dollars.  It  was  an  action  on  contract 
for  the  recovery  of  money  only.  The  defendant's  answer 
raised  an  issue  with  respect  to  some  of  the  material  allega- 
tions of  the  complaint.  It  also  set  up  a  counterclaim,  and 
then  alleged  that  a  suit  had  been  brought  by  the  plaintiffs  in 
the  courts  of  New  Jersey  for  the  same  claim  sought  to  be 
recovered  in  this  action  ;  that  the  action  was  brought  to  trial 
and  a  verdict  rendered  in  favor  of  the  defendant.  It  was  the 
case  of  a  former  judgment  between  the  same  parties  for  the 
same  cause  of  action  embraced  in  the  pleadings  in  this  case 
and  interposed  as  a  bar  to  any  further  prosecution  by  the 
plaintiffs  of  the  claim  in  question.  The  action,  in  its  general 
features,  would  seem  to  be  a  very  simple  one.  The  plaintiffs 
sought  to  recover  money  on  a  contract  for  tiio  sale  of  property, 
and  the  principal  defense  was  that  the  controversy  had  been 
determined  by  a  judgment  between  the  same  parties  in 
another  state. 
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The  action  was  never  brought  to  trial,  in  the  sense  in  which 
a  trial  of  issnes  is  generally  understood.  The  case  was  dis- 
posed of  by  an  agreement  or  stipulation  between  the  respec- 
tive counsel,  the  material  part  of  which  is  as  follows :  ''  The 
plaintiffs  offer  to  allow  judgment  to  be  taken  against  them  by 
the  defendant  dismissing  the  complaint  with  costs  in  favor 
of  the  defendant  against  the  plaintiffs,  and  for  judgment  in 
favor  of  the  plaintiffs  dismissing  the  defendant's  counter- 
claim." So  that,  upon  the  record,  it  would  seem  that  both 
parties  succeeded.  The  plaintiffs  procured  the  dismissal  of 
the  defendant's  counterclaim,  and  the  defendant  procured  the 
dismissal  of  the  plaintiffs'  complaint.  Wlio  the  successful 
party  was,  if  either,  at  tlie  termination  of  the  controversy  is 
not  very  clear  from  tlie  record;  nor  is  it  very  important. 
Thus  far  there  was  nothing  about  the  case,  either  of  law  or 
fact,  that  would  make  it  difficult  or  extraordinary.  The  fact 
that  the  defendant  was  obliged  to  procure  the  record  of  a  trial 
of  the  same  questions  in  another  state  adds  nothing  to  the 
claim  that  the  case  was  difficult  and  extraordinary.  Indeed, 
the  plea  of  a  former  judgment,  as  a  bar  to  another  action, 
rather  simplilies  the  controversy  than  otherwise. 

The  defendant's  counsel  has  attempted  to  show  that  the 
case  was  difficult  and  extraordinary  by  affidavit,  but  these 
affidavits  do  not  change  the  case  in  the  least  as  it  appears 
from  the  pleadings.  It  is  impossible  to  make  anything  of  it 
but  an  action  to  recover  money  on  a  contract,  met  by  the 
defense  of  a  former  adjudication.  The  opinion  of  the  plain- 
tiffs' counsel  that  the  case  was  difficult  and  extraordinary  does 
not  change  the  situation.  Whether  a  case  is  difficult  and 
extraordinary  frequently  depends  upon  facts,  but  here  tliere 
is  no  controversy  about  the  facts,  and  this  court  must  deter- 
mine the  question  as  one  of  law ;  that  is  to  say,  that  when 
there  is  no  dispute  about  the  material  facts,  whether  a  case  is 
difficult  and  extraordinary  is  a  question  of  law.  That  ques- 
tion is  open  to  review  in  tliis  court  on  an  appeal  from  the 
judgment,  since  the  extra  allowance  is  included  in  the  judg- 
ment and  a  part  of  it.     It  is  said  in  behalf  of  the  defendant 
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tliat  the  allowance  in  this  case  was  discretionary;  and  so  it 
was,  if  the  court  had  power  to  make  it.  But  the  question 
whether  the  trial  court  had  power  to  grant  any  additional 
allowance  is  a  question  of  law  subject  to  review  in  this 
court  and  it  has  been  reviewed  very  frequently.  It  will  be 
observed  that,  under  the  statute,  tlie  case  must  be  both  diffi- 
cult and  extraordinary  and  it  must  be  a  case  in  which  there 
was  a  defense  interposed.  If  it  lacks  either  of  these  three 
requirements  it  is  not  brouglit  within  the  provisions  of  the 
Code,  and  consequently  the  court  would  have  no  power  to 
make  such  an  allowance:  This  court  lias  said  that  the  words 
"  difficult  and  extraordinary"  are  words  of  limitation  upon  tlie 
power  of  the  court  and  that  the  practice  of  making  an  addi- 
tional-allowance substantially  in  every  case  cannot  be  sanc- 
tioned. These  words  must  be  given  their  usual  and  accepted 
meaning.  {Standard  Trust  Co,  v.  iV.  Y,  C.  cfe  H.  R,  H.  R, 
Co.^  178  X.  Y.  407.)  In  view  of  what  this  court  has  said  in 
that  case  I  am  unable  to  see  how  the  allowance  in  this  case 
can  be  justified.  It  was  not,  I  think,  a  difficult  and  extraordi- 
nary case.  Indeed,  it  was  not  either  difficult  or  extraordinary, 
but  a  very  common  and  simple  controversy,  and  in  view  of 
the  conceded  fact  that  there  was  no  trial  whatever  of  the 
issues,  the  allowance  cannot  be  sustained,  unless  we  are  pre- 
pared to  hold  that  it  may  be  granted  in  substantially  all 
cases. 

Moreover,  the  plaintiffs  succeeded  in  procuring  a  dismissal 
of  the  defendant's  counterclaim.  The  counterclaim,  from  an 
inspection  of  the  pleadings,  would  seem  to  be  more  formidable 
tlian  the  case  set  out  in  the  plaintiffs'  complaint.  Generally 
speaking,  an  extra  allowance  is  awarded  to  the  successful  party 
only,  but  here  both  parties,  as  already  pointed  out,  seem  to 
have  succeeded  as  to  part  of  their  respective  claims.  The 
defendant's  counterclaim  was  dismissed,  but  that  would  be  no 
obstacle  to  an  affirmative  action  brought  by  the  defendant  as 
a  plaintiff  on  the  same  claim,  and  should  the  defendant  elect 
to  bring  a  new  action  on  the  counterclaim  and  recover,  I  see 
33 
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no  reason  why,  upon  the  practice  adopted  in  this  case,  he 
would  not  be  entitled  to  another  additional  allowance. 

It  has  been  held  that  the  court  has  no  power  to  grant  an 
extra  allowance  hi  a  controversy  submitted  to  the  court  upon 
an  agreed  case.  {People  v.  Fitchhurg  R.  R,  Co.^  133  N. 
Y.  239.)  It  is  true  tliat  the  parties  in  this  case  did  not 
agree  upon  the  facts,  but  they  did  agree  upon  a  disposition  of 
the  controversy  without  a  trial.  The  case  was  not  disposed 
of  by  an  offer  of  judgment  under  the  Code,  since  tlie  plain- 
tiffs' offer  was  to  have  both  the  complaint  and  the  counter- 
claim dismissed.  The  parties,  in  effect,  settled  the  controversy 
without  trial.  We  think  that  the  appeal  presents  a  question 
of  law.  {Hcmover  Fire  Ins,  Co,  v.  Germania  Fire  Ins,  Co^ 
138  N.  Y.  252 ;  Conaughty  v.  Saratoga  Co.  Bank^  92  K.  Y. 
401 ;  Wright  v.  FUisclimann^  99  App.  Div.  547.)  The  judg- 
ment should,  therefore,  be  modilied  by  striking  out  the  amount 
of  the  extra  allowance  as  of  the  date  of  the  entry  of  the 
judgment,  and  as  so  modilied  affirmed,  with  costs  to  the 
plaintiffs. 

Werner  and  Chase,  JJ.,  concur ;  Vann  and  Willard 
Bartlett,  JJ.,  concur  in  result  on  the  ground  that  the  action 
was  practically  settled  between  the  parties  by  their  stipula- 
tion, and  hence  there  is  no  legal  basis  for  the  award  of  an 
extra  allowance  of  costs ;  Gray,  J.,  dissents  upon  the  ground 
that  the  case  was  one  within  the  discretion  of  the  courts 
below  upon  the  facts ;  Cullen,  Ch.  J.,  absent. 

Judgment  accordingly. 


Mary  San  Filippo,  Respondent,  -y.  American  Bill  Posting 
Company,  Appellant. 

Negligence  —  Liability  of  Bill  Posting  Company  kor  iNJunms 
Caused  by  Fall  of  Signboard.  A  bill  posting  company  which  had  the 
right  to  maintain  a  bill  board  or  sign  on  the  roof  of  a  building  under  a 
formal  lease  from  the  tenant  in  possession  thereof,  in  which  the  company 
agreed  to  keep  the  roof  where  the  board  was  erected  in  good  repair  and 
to  indemnify  the  tenant  in  possession  of  the  building  from  any  and  all 
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damages  and  claims  that  he  might  he  liahle  for  in  consequence  of  the 
maintenance  of  the  board,  is  liable  for  personal  injuries  resulting  from 
the  fall  or  blowing  down  of  the  board  by  reason  of  the  careless  or  unsafe 
manner  in  which  it  had  been  erected. 

Sa7i  Filippo  v.  American  Bill  Posting  Co.,  112  App.  Div.  395,  affirmed. 

(Argued  May  8.  1907;  decided  May  28,  1907.)     ' 

Appeal  from  a  judgment  entered  April  28,  1906,  upon  an 
order  of  tlie  Appellate  Division  of  the  Supreme  Court  in  the 
second  judicial  department,  which  reversed  a  judgment  in 
favor  of  defendant  entered  iii)on  a  dismissal  of  the  complaint 
l>y  the  court  at  a  Trial  Term  after  the  rendition  of  a  special 
verdict,  and  directed  judgment  in  favor  of  plaintiff  on  such 
verdict. 

Tlie  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Robert  11.  Elder  for  appellant.  The  dismissal  of  the  com- 
plaint was  proper.  {Reynolds  v.  Van  Bitren^  155  N.  Y.  120  ; 
McAdam  on  Landl.  &  Ten.  [2d  ed.]  51 ;  Taylor  v.  Caldwell^ 
3  B.  ife  S.  82G ;  Wood  on  Landl.  &  Ten.  348,  §  227.) 

Henry  A.  Powell  for  respondent.  The  dismissal  of  the 
complaint  by  the  trial  justice  constituted  error,  and  the  Appel- 
late Division  was  riglit  wlien  it  reversed  his  order  and  the 
judgment  entered  upon  it.  {(),  J.  Gude  Co.  v.  Farley^  28 
Misc.  Rep.  184 ;  Benson  v.  Mayor ^  etc.y  10  Barb.  236 ;  Brenn 
V.  City  of  Troy,  60  Barb.  421.) 

O'Brien,  J.  The  plaintiff  sustained  personal  injuries  ia 
consequence  of  the  falling  or  blowing  down  of  a  large  bill- 
board or  sign  which  had  been  placed  upon  the  roof  of  a 
building  in  the  city  of  Brooklyn.  It  was  alleged  that  the 
defendant  maintained  tlie  sign,  which  had  been  erected  in  a 
careless  and  unsafe  manner,  and  that  by  reason  of  the  defend- 
ant's negligence  the  sign  fell  or  was  blown  down  on  or  about 
the  5th  day  of  November,  1902,  resulting  in  bodily  injury  to 
the  plaintiff. 
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At  the  close  of  the  testimony  given  upon  the  trial  the 
defendant's  counsel  made  a  motion  to  dismiss  the  coinplaiut. 
The  court  submitted  the  issues  of  fact  involved  in  tlie  ease  to 
the  jury  and  a  special  verdict  was  returned  in  favor  of  the 
plaintiff.  Subsequently,  the  learned  trial  judge  set  aside  the 
verdict  and  dismissed  the  complaint,  to  which  ruling  an  excep- 
tion was  taken.  On  appeal  the  judgment  of  the  trial  -court 
was  reversed  and  judgment  ordered  in  favor  of  the  plaintiflE 
on  the  verdict.  It  was  assumed  at  the  trial  that  the  case  was 
controlled  by  our  decision  in  Reynolds  v.  Van  Beuren  (155 
N.  Y.  120).  The  facts  in  that  case  were,  we  think,  materially 
different  from  the  facts  in  the  case  at  bar.  In  the  former 
case  it  appeared  that  the  defendants  did  not  own  the  building 
on  which  the  sign  had  been  placed  nor  the  sign  itself.  They 
did  not  erect  the  sign  and  had  no  control  over  it.  They  had 
the  right  to  place  bills  or  advertisements  upon  it,  but  had  no 
right  to  remove  it  or  to  change  its  location.  They  paid  the 
tenant  in  possession  of  the  building  a  compensation  for  the 
use  of  it,  and  that  was  the  extent  of  their  obligation  or  duty. 
This  court  held,  upon  these  facts,  that  the  defendants  were 
not  liable  for  the  result  of  the  accident  and  were  not  charge- 
able with  any  breach  of  duty  in  respect  to  the  care  of  the 
sign.  The  tenant  in  possession  of  the  building  was  in  control 
of  the  roof  and  could  remove  the  sign  at  pleasure,  and  was 
liable  for  the  result  of  any  negligence  in  maintaining  it.  The 
reasons  given  for  the  decision  in  that  case  are  not  at  all 
applicable  to  the  case  at  bar,  since  the  legal  relation  of  the 
defendant  to  the  sign  is  entirely  different. 

Here,  the  defendant  had  a  formal  lease  which  gave  to  it 
"  the  right  to  maintain  the  signs  now  on  the  roof  and  side 
walls  of  Nos.  64  and  ^^  Main  street  in  the  Borough  of  Brook- 
lyn for  one  year  from  January  3d,  1902.  It  being  agreed 
that  the  parties  of  the  second  part  shall  keep  the  roof  in 
repair  where  the  board  is  erected,  and  also  remove  all  rubbish 
from  the  roof,  and  the  failure  to  do  so  upon  notice  of  ten 
days  from  the  agent  of  the  party  of  the  first  part  shall  ren- 
der this  agreement  void.     In  case  the  property  is  sold  or  own- 
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ership  changed,  the  parties  of  the  second  part  will  vacate 
within  ten  days'  notice,  and  the  party  of  the  first  part  to 
return  rent  j)ro  rata  for  the  unexpired  term  for  which  the 
said  signs  are  not  displayed."  The  defendant  in  this  case  also 
agreed  with  the  tenant  in  possession  to  take  the  premises  on 
the  terras  as  above  set  forth  and  to  indemnify  the  tenant  in 
possession  from  any  and  all  damages  and  claims  that  he  may 
be  liable  for  in  consequence  of  the  maintenance  of  the  sign. 
The  obligation  and  duty  was  thus  imposed  upon  the  defend- 
ant to  maintain  the  sign  and  to  protect  the  tenant  in  possession 
from  all  liability  arising  from  such  an  accident  as  the  one  in 
question.  We  would  feel  bound  to  follow  the  decision  in  the 
case  of  Reynolds  v.  Van  Beuren  {8upra\  where  the  question 
arises  upon  the  same  or  similar  facts.  We  think,  however, 
that  there  is  a  wide  difference  between  the  facts  in  the  pres- 
ent case  and  the  facts  in  the  Van  Beuren  case,  and  hence  the 
judgment  now  under  review  is  right  and  should  be  affirmed, 
with  costs. 

CcLLEN,  Ch.  J.,  Gray,  Vann,  Werner,  Willard  Bartlett 
and  Chase,  J  J.,  concur. 

Judgment  affirmed. 

John  W.  Olmstead,  Respondent,  v,  Edmund  G.  Kawson, 

Appellant. 

Wabranty  Deed  —  Action  upon  Covenants  Thereof  to 
Recover  Amount  of  Dower  and  Costs  Paid  in  Action  for  Dower 
Defended  by  Grantee  —  What  Grantee  May  Recover.  Where  it 
was  determiued  in  an  action  to  enforce  a  widow's  right  of  dower  in  prem- 
ises, held  by  a  grantee  under  a  deed  containing  covenants  of  warranty 
and  quiet  enjoyment,  that  the  widow  was  entitled  to  dower  as  claimed, 
and  that  her  claim  cou!d  not  be  properly  satisfied  by  setting  off  to  her  any 
part  of  the  premises,  and,  tlie  widow  having  filed  a  consent  to  take  a  gross 
sum  in  lieu  of  dower,  a  judgment  was  entered  directing  a  sale  of  the 
property  in  accordance  with  the  statute  (Code  Civ.  Pro.  §§  16,  17,  etc.), 
the  sale  under  such  judgment  did  not  operate  as  an  absolute  and  total  evic- 
tion of  the  grantee  from  the  entire  premises;  it  was  simply  a  method  of 
procedure  by  which  there  was  a  substitution  of  the  proceeds  of  the  land  in 
the  place  of  the  land  itself,  actual  partition  thereof  being  impnicticable, 
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so  that  the  proceeds  could  be  divided  between  the  widow  and  the  grantee, 
according  to  their  respective  interests,  after  the  value  of  the  widow's 
right  of  dower  therein  had  been  ascertained;  the  grantee  of  such  premises 
cannot  recover,  therefore,  in  an  action  brought  against  his  grantor  upon 
the  covenants  in  his  deed,  the  entire  purchase  price  i)aid  for  the  premises, 
together  with  his  costs  and  disbursements  incurred  in  defending  the  action 
for  dower.  Where,  however,  notice  was  given  to  the  grantor  to  defend 
in  the  dower  action,  and  upon  his  failure  so  to  do  the  grantee  defended 
in  good  faith,  the  latter  may  recover  the  amount  paid  to  the  widow  for 
her  right  of  dower  and  the  costs  and  disbursements  allowed  and  paid  to 
her  in  the  action  for  dower,  also  bis  own  costs  and  disbursements  in 
defending  such  action  and  the  referee's  fees  and  expenses  therein,  together 
"with  interest  on  each  item  from  the  date  of  sale,  except  the  item  of  his 
own  costs  and  expenses,  and  upon  that  from  the  date  of  judgment  in  the 
action  for  dower. 

Olmatead  v.  Bamon,  110  App.  Div.  809,  modified. 

(Argued  April  12,  1907;  decided  May  28,  1907.) 

Appeal  from  a  jiidgmfent  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  15,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

The  nature  of  the  action  and  tlie  facts,  bo  far  as  mateiial, 
are  stated  in  the  opinion. 

Nash  Rochwood  for  appellant.  The  court  adopted  an 
improper  measure  of  damages  in  relation  to  the  three  lots 
affected  by  the  widow's  right  of  dower.  (  Wager  v.  Schuyler, 
1  Wend.  553 ;  Patrie  v.  Foh,  22  J.  &  S.  223 ;  Dimmiek  v. 
Lockxoood^  10  Wend.  142 ;  Andrews  v.  Apj}el,  22  Ilun,  429; 
Grant  v.  Tallman,  20  N.  Y.  191 ;  Hunt  v.  ItapUe,  44  Hun, 
149 ;  Morris  v.  Phelps^  5  Johns.  49  ;  Giles  v.  Diirgo^  1 
Duer,  331 ;  Ilymes  v.  Esty,  133  K  Y.  347;  StaaU  v.  Ten 
Eychy  3  Caines,  111.) 

Fred  Liiius  Carroll  for  respondent.  The  trial  court 
adopted  the  correct  rule  of  danuiges.  {Ilymes  v.  Esty^  133 
N.  Y.  342;  U.,  C,  cfe  S.  V.  R,  R,  Co,,  v.  Gates,  8  App.  Div. 
181;  Jeiiks  v.  Quinn,  01  Ilnn,  427;  137  K  Y.  223;  Char- 
man  V.  Hilibler,  31  App.  Div.  477;  Lourman  v.  Jarvie,  82 
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App.  Div.  37 ;  Du  Boia  v.  Hermance,  56  N.  Y.  673.)  The 
claim  that  the  plairitiflE,  respondent,  holds  the  equitable  title  to 
lot  No.  70,  the  east  half  of  lot  No.  71  and  lot  No.  108  in  the 
name  of  Hiram  McCnen,  is  not  supported  by  the  evidence. 
{Cowdry  v.  Coit,  44  N.'Y.  382.) 

HiscocK,  J.  Eespondeut  recovered  in  this  action  substan- 
tially tlie  entire  purcliase  price  paid  for  premises  conveyed  to 
him  by  defendant,  with  interest  and  various  costs  and  expenses 
as  damages,  for  a  breach  of  covenants  of  warranty  and  of 
quiet  possession  contained  in  the  conveyance  of  said  premises. 
Damages  have  been  allowed  upon  the  theory  of  an  entire  fail- 
ure of  title  to  part  of  the  premises  and  of  a  complete  eviction 
from  the  balance.  We  think  that  the  judgment  awarded  was 
so  erroneous  with  respect  to  the  latter  branch  of  the  case 
that  it  must  be  modified. 

January  13,  1902,  the  appellant  and  his  wife  executed  a 
deed  whereby,  in  consideration  of  the  sum  of  $1,183.00,  they 
purported  to  convey  to  respondent  lots  Nos.  70,  108,  109  and 
one-half  of  lot  No.  71  in  the  town  of  Benson,  Hamilton  county. 
As  already  stated,  said  conveyance  contained  a  covenant  of 
warranty  and  also  of  quiet  enjoyment.  The  trial  justice  found 
that  the  appellant  never  liad  title  to  lot  109,  and  that  respond- 
ent never  obtained  possession  thereof,  and  that,  therefore,  the 
latter  was  entitled  to  recover  of  the  former  in  this  action  the 
proportionate  purchase  price  and  value  of  said  lot,  which  was 
fixed  at  $480.00,  with  interest,  from  the  date  of  payment  of 
the  consideration.  The  findings  with  respect  to  this  lot  are 
not  seriously  challenged  or  criticised  except  as  they  relate  to 
the  proportion  of  the  purchase  price  to  be  recovered  on 
account  thereof,  and  we  do  not  think*that  the  criticisms  upon 
this  point  have  any  substantial  merit. 

After  respondent  had  entered  upon  possession  of  the  bal- 
ance of  the  premises  covered  by  his  deed,  one  Mrs.  Rhodes 
commenced  an  action  against  him  fisserting  a  right  of  dower 
in  said  balance  of  said  premises.  He  caused  a  copy  of  the 
summons  and  complaint  in  such  action  to  be  served  upon 
this  appellant,    together  with  notice  of  action  and  demand 
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that  he  appear  therein  and  defend.  This  the  latter  refused 
to  do.  Respondent  then  appeared  and  defended  in  the 
action,  but  Mrs.  Rhodes  established  lier  claim  of  dower,  and 
as  we  may  assume,  it  having  been  duly  determined  that  such 
claim  could  not  be  properly  satisfied  by  setting  off  to  her 
any  part  of  the  premises,  and  she  having  filed  a  consent  to 
take  a  gross  sum  in  lieu  of  dower,  judgment  was  entered 
directing  a  sale  of  the  premises  in  accordance  with  the  provi- 
sions of  the  Code  upon  that  subject.  (Code  Civ.  Pro.  sect. 
1617,  etc.)  Upon  the  sale  had  in  accordance  with  such  judg- 
ment the  premises  realized  the  sum  of  $481.00.  The  dower 
of  the  plaintiff  in  that  action  was  fixed  at  $212.4:5,  and  the 
balance  of  the  proceeds  so  appropriated  to  the  payment  of 
costs  and  expenses  that  there  remained  a  balance  of  only 
$14.09  to  be  paid  to  the  respondent  in  this  action  on  account 
of  his  interest,  and  ho  has  been  allowed  to  recover  the  entire 
amount  of  the  purchase  price  of  said  premises  with  interest 
less  this  $14.09,  and  in  addition  upwards  of  $200  costs  and 
disbursements  incurred  in  that  action. 

Such  a  result  as  is  above  stated  could  only  be  reached  by 
treating  the  sale  under  the  judgment  in  the  dower  action  as  a 
complete  and  entire  eviction  of  respondent  from  the  premises 
affected  thereby.  That  this  theory  was  adopted  is  made  evi- 
dent by  the  finding  of  the  learned  trial  judge  that  said 
premises  "  were  sold  pursuant  to  said  decree  and  judgment 
(in  the  dower  action)  by  the  referee  therein  named  at  public 
sale  *  *  *  to  one  Tliram  McCuen,  who  immediately 
entered  into  and  upon  the  said  premises  and  ejected  and 
removed  the  said  plaintiff  from  the  possession  and  occupation 
of  the  same  with  the  appurtenances  thereto,  and  that  said 
McCuen  has  ever  since  continued  in  possession  of  said  premises 
under  such  paramount  legal  title  and  excluded  said  plaintiff 
from  the  possession  and  occupation  theeof."  Due  considera- 
tion demonstrates  that  this  theory  in  regard  to  the  effect  of 
the  claim  of  dower  right  and  of  the  judgment  determining 
and  providing  for  the  satisfaction  of  the  same  is  erroneous. 

The  plaintiff  under  her  claim  was  entitled  to  possession  of 
a  third  of  the  premises  for  life  or  to  some  gross  sum  in  lieu 
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thereof.  If  her  rights  had  been  satisfied  by  setting  off  to  her 
a  certain  portion  of  the  premises  it  is  clear  that  plaintiff  would 
have  suffered  an  eviction  only  to  the  extent  of  the  premises 
so  set  off.  The  premises,  however,  apparently  were  of  such  a 
character  that  it  was  not  practicable  to  pursue  thiscourse  and, 
therefore,  the  other  course  sanctioned  by  the  Code  w^as  adopted 
of  adjudging  a  sale  of  tho  entire  premises  in  order  that  a 
proper  proportion  of  the  proceeds  of  the  premises,  instead  of 
the  premises  themselves,  might  be  devoted  to  the  satisfaction 
of  the  claimant's  rights.  But  such  sale  did  not,  as  has  been 
determined  by  the  learned  courts  below,  operate  as  an  evic- 
tion of  plaintiff  perpetually  and  absolutely  from  all  of  the 
premises.  It  was  simply  a  method  of  procedure  adopted  for 
the  purpose  of  satisfying  the  rights  of  various  parties  inter- 
ested in  the  premises  through  the  distribution  and  division  of 
the  proceeds  thereof,  the  actual  partition  of  the  premises  them- 
selves being  impracticable.  That  this  sale  did  not  operate 
as  a  total  eviction  of  respondent  is  made  clear  by  section 
1624  of  the  Code  of  Civil  Procedure,  and  the  final  judgment 
therein  provided  for  to  the  effect  that  "upon  confirming  the 
sale,  the  court  must  ascertain,  by  a  reference  or  otherwise,  the 
rights  and  interests  of  each  of  the  parties  in  and  to  the  proceeds 
of  the  sale,  and  also  what  gross  sum  of  money  is  equal  to  the 
value  of  the  ^plaintiff's  dower  in  the  net  proceeds  of  the  sale, 
calculated  upon  the  principles  applicable  to  life  annuities."  It 
is  still  further  made  evident  by  the  fact  appearing  in  this  case 
that  respondent  has  received  certain  j>roceed8  of  the  sale  in  the 
place  of  his  recognized  interest  in  the  land.  The  Code  pro- 
vides for  and  there  has  been  a  substitution  of  proceeds  in  the 
place  of  the  lands  which  produced  those  proceeds,  and  of  course 
this  is  a  complete  answer  to  the  proposition  that  respondent 
had  been  entirely  excluded  from  and  had  lost  all  of  his  inter- 
est in  the  premises  through  the  dower  proceeding. 

Readily  reaching  this  conclusion  we  then  come  to  a  consid- 
eration of  the  items  for  which  respondent  should  be  allowed 
to  recover. 

As  already  indicated,  there  is  not  presented  upon  this  appeal 
any  reason  why  he  should  not  be  allowed  to  recover  for  the 
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proportionate  value  of  lot  No.  109,  of  which  he  never  obtained 
possession,  together  with  interest.  He  also  should  be  allowed 
to  recover,  with  interest  from  the  date  of  sale,  the  amount 
allowed  to  Mrs.  Rhodes  for  her  dower  right.  It  would  appear 
that  her  dower  right  has  been  iixed  at  a  larger  sum  than  waa 
proper.  But  whether  this  is  so  or  noty  we  think  that  appel- 
lant should  be  bound  by  the  judgment  in  the  dower  action  in 
respect  to  this  item,  and  that  neither  legally  nor  equitably  ia 
he  entitled  to  any  relief  in  respect  thereto.  '  He  had  full 
notice  of  the  commencement  of  the  action  and  was  properly 
requested  to  defend  the  same,  and  having  seen  fit  to  ignore 
the  action,  with  the  covenants  of  warranty  and  quiet  posses- 
sion outstanding  against  him,  he  is  not  entitled  to  any  particu- 
lar sympathy  if  a  judgment  has  been  rendered  which  is 
unduly  unfavorable  to  him. 

There  is  nothing  before  us  to  indicate  that  the  respondent 
did  not  properly  and  in  good  faith  defend  the  dower  action. 
Some  complaint  is  made  because  he  did  not  accept  Mrs. 
Rhodes'  offer  to  take  a  gross  sum  in  lieu  of  dower  and  thereby 
settle  and  terminate  that  action.  But  especially  in  view  of 
the  notice  which  had  been  served  upon  appellant  to  take 
charge  of  the  defense,  we  do  not  think  it  can  be  said  as  mat- 
ter of  law  that  respondent  was  bound  to  settle  rather  than 
litigate  and  compel  proof  of  this  claim.  Under  those  circum- 
stances, respondent  should  be  allowed  to  recover  in  this  action 
the  costs  allowed  to  plaintiff  in  the  dower  suit,  his  own  proper 
and  legal  costs,  disbursements  and  expenses  in  defending  said 
action,  the  referee's  fees  and  expenses  of  sale,  with  interest 
from  the  date  of  sale  upon  each  item,  except  that  of  his  own 
costs  and  disbursements,  and  upon  that  from  the  date  of 
judgment  in  the  dower  suit,  February  1,  1904.  These  vari- 
ous items  upon  the  present  trial  have  been  fixed,  respec 
tively,  at  $107.74,  $218.72,  $38.82  and  $10.  Upon  the  pres- 
ent trial  it  also  appears  that  there  was  allowed  from  the  pro- 
ceeds of  the  sale,  which  amounted  to  the  same  as  payment  by 
respondent,  the  sum  of  $32.65  for  taxes. 

The  judgment  should  be  modified  by  reducing  the  amount 
of  the  judgment  of  the  Trial  Term  of  the  Supreme  Court  to 
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the  sum  of  one  thousand  three  hundred  fprty-five  dollars  and 
twenty  cents  ($1,345.20)  as  of  the  date  of  the  entry  thereof, 
to  wit,  May  4th,  1905,  and  as  so  modified  the  judgment  is  in 
all  things  affirmed,  with  costs  to  the  respondent  in  the 
Appellate  Division,  but  without  costs  in  this  court  to  either 
party. 

CuLLEN,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  Haioht 
and  Vann,  JJ.,  concur ;  Chase,  J.,  not  sitting. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  New  York 
Electric  Lines  Company,  Appellant,  v,  William  B.  Elli- 
son, as  Commissioner  of  Water  Supply,  Gas  and  Electricity 
of  the  City  of  New  York,  et  al..  Respondents. 

Municipal  Corpouations — New  York  Electric  Lines  Company 
Not  Entitled  to  Build  Independent  Subways  in  City  op  New  York. 
The  principal,  fundamental  and  essential  purpose  of  the  incorporation  of 
the  New  York  Electric  Lines  Company  is  to  construct,  use  and  main- 
tain lines  of  wire  for  conducting  electricity.  The  conduits  in  which 
the  wires  are  to  be  laid  are  mere  incidents  to  such  purpose.  The 
acts  of  1885  and  1887  (L.  1885,  ch.  439;  L.  1887,  ch.  716),  relating  to  the 
placing  of  electrical  conductors  under  ground  in  cities  of  this  state,  are 
proper  police  regulations  which  the  legislature  had  the  power  to  enact 
and  impair  no  contract  right  of  the  New  York  Electric  Lines  Com- 
pany, although  such  company,  by  chapter  483  of  the  Laws  of  1881,  was 
entitled  to  lay  electric  conductors  under  ground  in  the  streets  of  cities 
upon  securing  permission  from  the  common  council  of  the  city,  and  had 
secured  such  permission;  having  failed  to  take  advantage  thereof  before 
the  passage  of  such  acts,  it  must  comply  with  their  provisions  and  with 
the  plans  adopted  thereunder  for  the  purpose  of  placing  electrical  con- 
ductors under  ground.  It  was  the  duty  of  the  commissioner  of  v.-atcr 
wpply,  gas  and  electricity,  therefore,  to  deny  an  application  of  said  com- 
pany for  permission  to  open  the  streets  of  the  city  to  construct  an  inde- 
pendent line  of  subways  or  conduits  for  the  purpose  of  laying  electric 
conductors  therein. 

People  ex  rel.  N.  T.  El.  Lines  Co.  v.  Ellison,  115  App.  Div.  254,  affirmed. 

(Argued  February  21,  1907;  decided  May  28,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme   Court  in  the   first    judicial    department,   entered 
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November  10, 1906,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

David  B.  IliU^  J.  Aspmwall  Hodge  and  Frank  B.  Ver- 
inilya  for  appellant.  The  franchise  granted  to  the  relator  by 
the  state  is  a  contract  and  was  made  complete  by  the  ordi- 
nance of  1883  and  its  acceptance  by  the  relator,  and  it  is 
protected  by  the  Federal  Constitution  against  impairment, 
either  by  the  legislature  or  the  municipal  authorities.  {Davis 
V.  Mayor,  etc,  14  N.  Y.  506 ;  Milh<iu  v.  Sharp,  27  N.  Y.  611 ; 
People  V.  Sturtevant,  9  N.  Y.  263 ;  Maym^,  etc.,  v.  S,  A,  R, 
li.  Co,,  32  ISr.  Y.  261 ;  Mayor,  etc,  v.  T.  A.  R.  R.  Co.,  33 
N.  Y.  42 ;  City  of  Rochester  v.  R.  Ry.  Co.,  182  N.  Y.  99 ; 
Presbyterian  Chu7'ch  v.  New  York,  5  Cow.  538 ;  Village  of 
Carthage  v.  Frederick,  122  N.  Y.  268 ;  Wright  v.  Nagle, 
101  U.  S.  791;  Neto  Jersey  v.  Yard,  95  U.  S.  104.) 
It  was  not  the  intention  of  tlie  legislature  by  the  6ul>- 
way  acts  to  so  modify  the  relator's  franchise  and  conti^act 
as  to  deprive  it  of  tlie  substantial  property  right  of  con- 
structing its  own  subways.  ( W.  U.  T.  Co.  v.  Mayor,  etc., 
38  Fed.  Kep.  552;  E.  S.  Co.  v.  B.  i&  S.  A.  R.  R.  Co., 
87  Hun,  279 ;  Turner  v.  Sawyer,  150  U.  S.  585.)  If  it 
is  held  that  any  provision  of  the  subway  acts  deprives  the 
relator  of  its  right  to  construct  its  own  subways,  then  such 
portion  of  the  act  is  an  impairment  of  the  relators  con- 
tract with  the  state  and  city  and  void.  {S.  W.  W.  Co.  v.  Vil. 
of  Ska)ieateles,  161  N.  Y.  154 ;  Lake  View  v.  R.  U.  C.  Co., 
70  111.  191 ;  Henderson  v.  Maxjor,  etc.,  92  U.  S.  259  ;  Chy 
Lung  V.  Freeman,  92  U.  S.  275  ;  Smith  v.  S.  L.,  etc..  It.  R.  Co., 
181  U.  S.  248  ;  Fletcher  v.  Peck,  6  Cranch,  87  ;  N.  O.  G. 
L.  Co.  V.  L.  L.  Co.,  115  U.  S.  650  ;  Broitghton  v.  l^ensacola, 
93  TJ.  S.  266 ;  Red  Rock  v.  Henry,  106  U.  S.  596  ;  Mount 
Pleasant  v.  Bechwlth,  100  U.  S.  514.)  In  any  view  of  the 
relator's  rights  in  this  proceeding,  it  is  entitled  to  a  writ  com- 
manding the  respondent  to  issue  a  permit,  and,  in  his  discre- 
tion, to  regulate  the  manner  of  the  exercise  of  the  relator's 
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rights  under  its  franchise.    {Ilowland  v.  Eldredge^  43  N.  T. 
457,  461 ;  People  ex  rel,  Francis  v.  Troy,  78  N.  Y.  33.) 

W,  B,  Buriiet  for  intervenors.  The  contention  that  the 
franchise  was  modified  by  the  state,  in  the  exercise  of  the 
police  power,  and  the  relator's  individual  right  to  open  the 
streets  for  the  laying  of  electrical  conduits  of  its  own  has 
passed,  its  franchise  having  been  so  modified  by  competent 
legislation  that  it  cannot  assert  an  individual  right  to  operate 
its  own  subway  system,  is  untenable.  {Trustees,  etc,,  v.  Jes- 
sup,  162  N.  Y.  122;  People  ex  rel.  C.  S,  Co.  v.  Monroe,  85 
App.  Div.  542 ;  The  Binghamton  Bridge,  3  Wall.  51 ;  W. 
B.  B.  Co.  V.  Dix,  6  How.  [U.  S.]  507 ;  People  v.  B.  B.  B. 
Co.,  126  IS.  Y.  29 ;  Walla  Walla  v.  W.  W.  Water  Co.,  172 
U.  S.  1 ;  N.  O.  G.  Co.  v.  L.  L.  Co.,  115  U.  S.  650;  N.  O. 
W.  W.  Co.  V.  Bivers,  115  U.  S.  674;  St.  T  W.  Works  y. 
N.  O.  W.  Works,  120  U.  S.  640 ;  C.  C.  G.  L.  Co.  v.  N. 
O.  G.  L.  Co.,  27  La.  Ann.  138-147.) 

William  B.  Ellison  Corporation  Counsel  {Theodore  Con* 
noly,  Willia/m  P.  Bicrr,  William  J.  Clark  and  Leonce  FuU 
ler  of  counsel),  for  respondent.  The  subway  acts  (L.  1884,  ch. 
534 ;  L.  1885,  ch.  449)  modified  the  franchise  granted  by  the 
state  to  the  company,  and  on  its  failure  to  comply  with  such  new 
requirements  the  company  lost  its  right  to  proceed  thereunder. 
{PeopU  ex  rel.  iT.  Y.  E.  L.  Co.  v.  Stiuire,  107  N.  Y.  598 ; 
145  U.  S.  190;  M.  E.  L.  Co.  v.  Grant,  31  K  Y.  S.  K.  254; 
E.  C  S.  Co.  V.  B.  dk  S.  A.  B.  B.  Co.,  87  Hun,  279.)  By 
the  faihire  of  relator  to  obtain  from  the  board  of  electrical 
control  approval  of  its  plans,  the  only  right  left  to  the  com- 
pany, under  the  act  of  1885,  was  to  place  its  wires  in  the 
subways  constructed  under  the  direction  of  the  board.  {Peo- 
ple ex  rel.  N.  Y.  E.  L.  Co.  v.  Squire,  107  N.  Y.  598 ;  JSTew 
York  V.  Squire,  145  U.  S.  190.)  The  city  having  revoked 
its  former  grant,  the  company  has  no  existing  right  to  the  use  of 
the  streets,  and  the  granting  of  the  permit  by  the  commissioner 
would  be  in  effect  the  granting  of  a  new  permission,  franchise  or 
license,  and  so  ultra  vires.    (  Wilcox  v.  McCleUan^  185  N.  Y.  9.) 
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Chase,  J.  Although  many  of  the  facts  appearing  in  the 
record  and  necessary  to  be  considered  in  the  determination  of 
tliis  appeal  have  been  frequently  stated  in  the  published 
opinions  of  the  courts  in  actions  or  proceedings  in  which  the 
relator  has  been  a  party,  it  is  necessary  to  restate  some  of 
thera  in  expressing  my  views  at  this  time. 

The  relator  insists  that  it  is  entitled  as  a  matter  of  right  to 
a  permit  from  the  commissioner  of  water  supply,  gas  and 
electricity  of  the  city  of  New  York,  to  construct  subways  or 
conduits  beneatli  the  surface  of  certain  streets  in  said  city  and 
also  to  have  the  approval  of  the  borough  presidents  of  tlie 
respective  boroughs  to  its  opening  said  streets  for  the  purpose 
of  such  construction  work. 

In  1886  the  board  of  commissioners  of  electrical  subways, 
of  which  board  the  commissioner  of  water  supply,  gas  and 
electricity  is  a  successor  in  authority,  devised  and  made  ready 
for  use  a  general  plan  for  conduits  in  the  city  of  New  York 
to  meet  the  requirements  of  the  subway  act  of  1884  (Laws  of 
1884,  chapter  534)  and  1885  (Laws  of  1885,  chapter  409)  and 
by  said  last  act  tlie  commissioners  were  given  full  authority 
to  compel  all  companies  operating  electric  wires  to  use  the 
subway  so  prepared  in  accordance  with  the  provisions  of 
said  act  of  1885.  The  plan  so  devised  was  carried  out  by 
a  contract  with  the  Consolidated  Telegraph  and  Electrical 
Subway  Company  hereinafter  further  mentioned,  which  con- 
tract was  expressly  ratified  and  confirmed  by  the  legislature 
of  this  state  (Laws  of  1887,  chapter  716,  section  6),  and  has  l>een 
upheld  by  this  court  {Am.  Rapid  Telegraph  Co,  v.  Hens^  125 
N.  Y.  641);  and  pursuant  to  the  authority  of  chapter  231  of 
the  Laws  of  1891  and  the  consent  of  said  Consolidated  Tele- 
graph and  Electrical  Subway  Company  further  contracts  for 
carrying  out  said  general  plan  were  made  with  said  Consoli- 
dated Telegraph  and  Electrical  Subway  Company  and  with 
the  Empire  City  Subway  Company  which  provide  for  a  divi- 
sion of  the  work  of  constructing,  maintaining  and  operating 
said  subways. 

The  relator  has  wholly  failed  to  obtain  the  approval  of  the 
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board  of  cotnrnissioDers  of  electrical  subways  and  its  successors 
in  authority  to  its  plan  of  construction  as  provided  by  section 
3  of  said  act  of  1885.  Apart,  however,  from  questions  relat- 
ing to  the  technical  right  of  the  relator  to  the  writ  demanded  is 
the  important  question  of  the  merits  of  the  relator's  claim  to 
proceed  as  a  matter  of  right  to  open  and  excavate  in  the 
streets  of  the  city  and  construct  a  complete  duplicate  system 
of  electrical  subways  therein.  In  tlie  consideration  of  that 
question  we  will  assume  without  deciding  that  the  relator's 
corporate  powers  have  not  ceased,  and  that  whatever  rights 
the  relator  obtained  by  the  permit  of  April  10,  1883,  herein- 
after referred  to,  so  far  as  the  same  is  necessary  for  the  pur- 
pose of  carrying  out  the  principal,  fundamental  and  essential 
purposes  of  the  relator's  incorporation,  were  and  are  irrevo- 
cable. What  are  the  principal,  fundamental  and  essential 
purposes  of  the  relator's  incorporation  ?  This  question  must 
be  answered  by  reference  to  its  articles  of  incorporation  and 
the  acts  of  the  legislature  under  which  they  were  executed. 

Prior  to  the  construction  of  conduits  under  the  surface  of 
the  streets  and  public  places  of  the  city  of  New  York  in 
which  to  place  wires  for  conducting  electricity  for  power, 
heat,  light,  and  for  telegraphic  and  telephonic  and  other  simi- 
lar purposes  they  were  placed  on  poles  or  attached  to  brackets 
upon  buildings  and  otherwise  throughout  the  city.  The  line 
of  telegraph  wires  was  the  necessary  and  essential  part  of  the 
telegraph  plant,  while  the  poles  and  brackets  were  simply  the 
means  by  which  the  wires  were  held  in  place. 

In  the  General  Telegraph  Act  of  1848  (Laws  of  1848, 
chapter  265)  no  reference  is  made  to  placing  wires  under 
the  ground.  It  provides  for  the  incorporation  of  companies 
"  For  the  purpose  of  constructing  a  line  of  wires  of  telegraph 
through  this  state."  Tlie  act  expressly  provides  that  "  Such 
association  is  authorized  to  construct  lines  of  telegraph  along 
and  upon  any  of  the  public  roads  and  highways,  or  across  any 
of  the  waters  within  the  limits  of  this  state,  by  the  erection  of 
the  necessary  fixtures,  including  posts,  i)iers  or  abutments,  for 
sustaining  the  cords  or  wires  of  such  lines ;  provided  tlie  same 
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shall  not  be  so  constructed  as  to  incommode  the  public  use  of 
said  roads  or  highways,  or  injuriously  interrupt  the  navigation 
of  said  waters."     (Section  5.) 

In  1853,  by  chapter  471  of  the  Laws  of  that  year,  the  act 
of  1848  was  so  amended  as  to  provide  that  such  association  is 
authorized  "  To  erect  and  constrnct,  from  time  to  time,  the 
necessary  fixtures  for  such  lines  of  telegraph,  upon,  over  or 
under  any  of  the  public  roads,  streets,  and  highways." 

By  chapter  483  of  the  Laws  of  1881  it  was  further  pro- 
vided: "Any  company  or  companies  organized  and  incorpo- 
rated under  the  laws  of  this  state  for  the  purpose  of  owning, 
constructing,  using  and  maintaining  a  line  or  lines  of  electric 
telegraph  within  this  state  or  partly  within  and  partly  beyond 
the  limits  of  this  state,  are  hereby  authorized,  from  time  to 
time,  to  construct  and  lay  lines  of  electrical  conductors  under 
ground  in  any  city,  village  or  town  within  the  limits  of  this 
state,  subject  to  all  the  provisions  of  law  in  reference  to  such 
conipanies  not  inconsistent  w-ith  this  act ;  provided  that  such 
company  shall,  before  laying  any  such  line  in  any  city,  village 
or  town  of  this  state,  first  obtain  from  the  common  council  of 
cities,  the  trustees  of  villages,  or  the  commissioners  of  high- 
ways of  towns,  permission  to  use  the  streets  within  such  city, 
village  or  town  for  the  purposes  herein  set  forth." 

The  number  of  wires  in  cities  increased  to  such  an  extent 
that  they  became  a  public  and  private  nuisance,  and  seriously 
interfered  with  the  conduct  of  business,  and  in  the  operation 
of  the  fire  and  other  departments  of  the  city,  and  there  was  a 
very  general  public  demand  that  the  wires  be  removed  from 
the  streets  and  placed  under  the  surface  of  the  ground. 

Several  new  companies  were  organized  for  the  purpose  of 
constructing  a  line  of  wires  of  telegraph  as  provided  by  said 
acts,  and  on  the  14th  day  of  October,  1882,  the  relator  was 
incorporated  under  said  chapter  265  of  the  Laws  of  1848, 
which  is  entitled  "An  act  to  provide  for  the  incorporation  and 
regulation  of  telegraph  conipanies,"  and  also  of  the  acts 
amendatory  thereof  and  supplementary  thereto,  "  For  the  pur- 
pose of  owning,  constructing,  using,  maintaining  and  leasing 
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lines  of  telegraph  wires  or  other  electric  conductors  for  tele- 
graphic or  telephonic  communication  and  for  electric  illu- 
mination to  be  placed  nnder  the  pavements  of  the  streets, 
avenues  and  public  highways  of  the  cities  of  New  York  and 
Brooklyn  *  *  *  and  for  the  purpose  of  owning  fran- 
chises for  laying  and  operating  said  lines  of  electric  con- 
ductors." And  the  articles  of  incorporation  expressly  declare 
that  they  are  made  "  in  pursuance  to  the  objects  declared  " 
by  said  act  of  1848  and  the  acts  amendatory  thereof  and 
suppl  emen  tary  thereto. 

It  should  be  constantly  borne  in  mind  that  the  objects 
declared  by  the  acts  of  1848  and  the  acts  amendatory  thereof 
and  supplementary  thereto  do  not  in  terms  include  authority 
to  construct  conduits  in  which  to  place  the  wires  or  other  elec- 
tric conductors.  The  construction  of  conduits  is  only  author- 
ized by  the  acts  as  an  incident  to  the  construction  of  lines  of 
electric  conductors  under  the  ground.  It  will  also  be  observed 
that  the  general  language  of  the  relator's  articles  of  incorpo- 
ration relating  to  the  purpose  of  the  incorporation  conforms 
to  said  statutes  except  that  such  articles  include  the  word 
**  leasing,"  whichword  is  not  found  in  the  statutes  then  existing, 
except  as  it  appears  in  the  amendment  of  1862  (Laws  of  1862, 
chap.  425).  After  its  incorporation  the  relator  applied  to  the 
board  of  aldermen  for  permission  to  use  the  streets  of  the  city 
and  on  April  10th,  1883,  a  resolution  was  passed  by  said  board 
granting  permission  to  it  "  To  lay  wires  or  other  conductors  of 
electricity  in  and  through  the  streets,  avenues,  and  highways  of 
New  York  city  and  to  make  connections  of  such  wires  or  conduc- 
tors underground  by  means  of  the  necessary  vaults,  test  boxes, 
and  distributing  conduits,  and  thence  above  ground  with  points 
of  electric  illumination  or  of  telegraphic  or  telephonic  signal 
in  accordance  with  the  provisions  of  an  ordinance  to  regulate 
the  laying  of  subterranean  telegraph  wires  and  electric  con- 
ductors in  the  streets  of  the  city  passed  by  the  common  council 
and  approved  by  the  mayor  December  14,  1878." 

The  resolution  and  the  ordinance  therein  mentioned  further 
provide  in  greater  detail  for  the  protection  of  the  interests  of 
34 
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the  city,  and  the  resolution  also  provides  for  payment  to  the 
city  of  compensation  based  on  the  number  of  feet  of  trench 
to  be  excavated  and  otherwise.  The  relator  addressed  a  letter 
April  16,  1883,  to  the  common  council  of  the  city  accepting 
said  permission  and  it  therein  agreed  to  and  did  assume  and 
obligate  itself  to  observe  the  requirements,  provisions,  restric- 
tions, conditions  and  limitations  contained  therein. 

The  permission  granted  to  the  relator  by  the  board  of 
aldermen  was  a  step  in  addition  to  the  autliority  obtained  by 
it  through  its  incorporation.  It  was  a  step  necessary  to 
enable  it  to  lay  its  wires  and  electric  conductors  under  the 
surface  of  the  streets.  The  authority  obtained  by  the  relator 
by  its  incorporation  was  dependent  upon  but  not  enlarged  by 
the  permission. 

Whatever  the  incorporators  may  have  had  in  mind  when 
tlie  articles  of  incorporation  were  signed,  a  reading  of  the  acts 
upon  which  the  incorporation  is  based  and  the  articles  of  incor- 
poration shows  conclusively  that  the  principal,  fundamental  and 
essential  purpose  of  its  incorporation,  and  of  the  permission 
granted  to  the  relator  by  tlie  board  of  aldermen,  was  to  con- 
struct, use  and  maintain  lines  of  wire  for  conducting  elec- 
tricity, and  that  the  conduits  in  which  the  wires  were  to  be 
laid  were  and  are  mere  incidents  to  such  prime  purpose. 

The  construction  and  maintenance  of  the  conduits  bear  the 
same  incidental  relation  to  the  real  purpose  of  a  telegraph 
corporation  that  the  erection  and  maintenance  of  the  poles 
bore  to  such  real  purpose  when  the  wires  were  strung  upon 
poles  instead  of  being  placed  under  the  ground. 

Before  considering  further  tlie  incidental  character  of  the 
construction  and  maintenance  of  subways  in  which  to  place 
wires  as  electric  conductors,  a  reference  will  be  made  to  the 
acts  of  the  legislature  and  the  contracts  executed  in  conform- 
ity therewith  relating  to  electric  subways  in  the  city  of  New 
York. 

The  importance  of  a  general  system  of  subways  or  conduits 
under  the  surface  of  the  streets  of  the  city  to  include  all  elec- 
tric conductors  was  such  as  to  require  action  on  the  part  of 
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tlie  city  to  establish  such  general  system.  The  6j)ace  neces- 
sarily occupied  under  the  surface  of  the  streets  of  a  great  city 
for  sewer,  water,  gas,  steam  and  other  pipes,  subways  for 
electric  conductors  and  openings  for  transportation  and  many 
other  purposes  for  whicli  space  is  required  makes  it  necessary 
to  consolidate,  combine  and  group  the  spaces  used  as  much  as 


Acts  properly  looking  to  that  end  are  necessary  i:i  the  pub- 
lic interest,  not  only  on  account  of  preserving  and  economiz- 
ing the  space  under  the  surface  of  the  streets,  but  also  to 
avoid  any  unnecessary  interference  with  tlie  surface  of  the 
streets  and  thus  incommode  the  public  in  the  general  or  ordi- 
nary use  of  the  streets  themselves.  If  the  surface  of  the 
streets  is  to  be  constantly  opened  to  allow  corporations 
and  persons  authorized  to  use  electric  conductors  to  con- 
struct their  own  conduits  independent  of  a  general  plan  or 
system  it  would  become  almost  as  intolerable  as  the  main- 
tenance of  innumerable  wires  strung  above  tlie  surface  of  the 
ground.  The  desirability  and  importance  of  one  system  of 
conduits  for  all  electric  conductors  is  manifest  and  conceded. 
By  the  subway  act  of  1884  it  was  provided  that  all  tele- 
graphic, telephonic  and  electric  light  wires  and  cables  used 
in  any  incorporated  city  having  a  population  of  500,000  or 
over  should  thereafter  be  placed  under  the  surface  of  the 
streets  of  said  city,  and  it  was  further  provided  that 
such  wires  and  cables,  including  what  is  known  as  tele- 
graph poles  then  in  4ha  streets  of  such  cities,  should  be 
removed  from  the  surface  of  the  streets^Jji.  or  before  the  1st 
day  of  November,  1SS5,  and  in  case  any  company  should  fail 
to  comply  with  the  provisions  of  the  act  the  local  governments 
of  said  cities  should  without  delay  remove  them  therefrom. 

The  sul)way  act  of  1885  must  be  read  in  connection  witli 
said  act  of  1884.  It  provides  for  the  appointment  of  a  board 
of  commissioners  of  electrical  subways,  which  board  was 
thereby  charged  with  the  responsibility  of  enforcing  the  sub- 
way act  of  1884.  It  is  further  expressly  provided  by  said  act 
of  1885: 
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Section  4 :  "It  shall  be  the  dutj  of  said  board  of  com- 
missioners to  carefully  investigate  any  and  all  methods  pro- 
posed by  any  such  company  (any  company  operating  or 
intending  to  operate  electrical  conductors  in  said  city)  for 
electric  lighting  or  electric  communication  by  the  use  of  con- 
.  ductors  *  *  *  provided  no  suitable  plan  is  proposed  or 
in  use,  within  sixty  days  after  the  passage  of  this  act,  it  shall 
be  the  duty  of  such  board  to  cause  to  be  devised  and  made 
ready  for  use  such  a  general  plan  as  will  meet  the  require- 
ments of  said  act  and  of  this  act,  and  the  board  shall  have  full 
authority  to  compel  all  companies  operating  electric  wires  to 
use  such  subway  so  prepared  in  accordance  with  the  provisions 
of  this  act." 

No  suitable  plan  was  proposed  or  in  use  within  sixty  days 
from  the  passage  of  said  act,  and  the  board  of  commissioners 
of  electric  subways  thereafter  devised  and  made  ready  for 
use  a  general  plan  to  meet  the  requirements  of  the  acts.  Pro- 
posals for  building  conduits  in  accordance  with  the  plans  and 
specifications  adopted  by  the  commission  were  received  from 
the  relator  and  other  compani^.  •  They  were  referred  to  the 
engineer  and  counsel  to  the  commission,  each  of  whom  reported 
thereon  to  the  commissioners,  and  on  July  16,  1886,  the  com- 
mission accepted  the  proposal  of  the  Consolidated  Telegraph 
and  Electrical  SubU'ay  Company.  An  agreement  was  entered 
into  by  the  commissioners  with  said  Consolidated  Telegraph  and 
Electrical  Subway  Company,  dated  July  27th,  1886,  and  it  was 
with  some  amendments  and  modifications  re-executed  April 
Y,  1887.  By  chapter  716  of  the  Laws  of  1887  the  agree- 
ment as  so  amended  and  modified  was  expressly  ratified  and 
confirmed. 

Pursuant  to  chapter  231  of  the  Laws  of  1891  a  further 
contract  with  the  Consolidated  Telegraph  and  Electrical  Sub- 
way Company  was  made  May  15,  1891,  which  relates  to  con- 
duits having  high  tension  wires  and  contemporaneously  there- 
with a  further  agreement  with  the  Empire  City  Subway  Com- 
pany which  relates  to  conduits  for  low  tension  wires.  All  of 
the  contracts  mentioned  were  executed  in  behalf  of  the  city 
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of  New  York  pursuant  to  the  authority  of  said  acts.  The 
contract  with  said  Consolidated  Telegraph  and  Electrical  Sub- 
way Coftipany  as  amended  and  the  contract  with  the  said 
Empire  City  Subway  Company  each  provides  that  nothing 
therein  contained  shall  be  construed  as  granting  any  exclusive 
privilege,  immunity  or  franchise.  The  contracts  do  not  give 
said  companies  the  exclusive  right  to  maintain  said  subways 
and  conduits  for  electric  couduQiors  {Erripire  City  Subway  Co. 
V.  B.  i&  S.  A.  R.  E.  Co.y  87  Hun,  279  ;  affd.,  159  N.  Y.  555), 
but  the  commissioners  by  said  contracts  are  required  in  good 
faith  to  carry  out  the  terms  of  said  contracts  on  their  part, 
and  by  the  agreement  with  said  Empire  City  Subway  Com- 
pany it  is  provided  :  "  Said  parties  of  the  first  part  (Board  of 
Electrical  Control,  successor  of  Board  of  Commissioners  of 
Electrical  Subways)  hereby  agree  to  use  all  lawful  means 
within  their  power  to  compel  all  authorized  persons  or  com- 
panies using  telegraph  and  telephone  conductors  *  *  * 
to  place  their  conductors  in  said  subways,  conduits  and  ducts 
and  to  pay  a  fair  rental  for  the  space  occupied  therein." 

Said  contract  also  provides :  "  The  spaces  in  said  subways, 
conduits  and  ducts  shall  be  leased  by  the  party  of  the  second 
part  (Empire  City  Subway  Company)  to  any  company  or  cor- 
poration having  lawful  power  to  operate  telegraph  or  tele- 
phone conductors  in  any  street,  avenue,  or  highway  in  the 
city  of  New  York  *  *  *  if  it  or  they  shall  apply  for  the 
same."  It  also  provides :  "  The  party  of  the  second  part  may 
fix  a  fair  scale  of  rents  to  be  charged  according  to  the  kind  of 
conductors  and  the  amount  of  space  i^equired  therefor  which 
shall  be  at  the  same  rate  to  all  the  occupants  having  a  like 
use  of  said  conduits  and  ducts,  but  the  scale  of  rentals  or  any 
charges  fixed  or  made  by  the  party  of  the  second  part  shall 
at  all  times  be  subject  to  the  control,  modification  and  revision 
of  the  parties  of  the  first  part." 

It  also  provides :  "  All  companies  occupying  space  in  said 
subways,  conduits  and  ducts  shall  own  their  own  conductors 
and  shall  have  the  full  management  and  control  thereof." 
The  constitutionality  of  the  subway  acts  and  the  reasonable- 
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ness  of  said  contracts  were  denied  and  liave  frequently  been 
disputed  in  the  courts. 

The  American  Rapid  Telegraph  Company  resisted  the  efforts 
of  the  commissioners  of  electrical  sul)ways  to  c<»inpel  it  to 
remove   its  wires  and  poles  from  the  streets   and  place   its 
electric  conductors  in  the  subways  of  the  Consolidated  Tele- 
graph and  Electrical  Subway  Company.     In  or  prior  to  1890 
said  American  Rapid  Telegraph  Company  brought  an  action 
against  the  commissioners  to  restrain  them  and  the  mayor  and 
other  city  officers  from  cutting,  pulling  down,  removing  or 
otherwise  injuring  any  of  the  lines  of  telegraph  poles  and 
wires  owned  by  it  in  the  streets  of  said  city.     It  failed  to 
sustain  its  action.     An  appeal  was  taken  from  the  judgment 
entered  against  it  after  the  trial  of  that  action  and  on  such 
appeal  the   judgment   of  the    Special   Term   was   sustained 
{American  liapid  TeUgraph  Co,  v.  Ileas^  35  N".  Y.  S.  R.  00(5) 
and  an  appeal  was  then  taken  to  this  court  where  the  judg- 
ment was  again  sustained  (125  N.  Y.  641).     In  that  case  this 
court  fully  sustained   the  proposition  tliat  the  legislature  can- 
not divest  itself  of  its  power  of  control  over  streets  for  public 
purposes.     In  tlie  opinion  in  that  case,  referring  to  said  con- 
tracts, the  court  says:  "We  have  carefully  scrutinized  the 
contract  entered  into  by  the  board  of  electrical  control  with 
the  defendants,  the  Consolidated  Telegraph  and  Electrical 
Subway    Company,  and   we    find    nothing  in  its    provisions 
unreasonable  or  impractical  and  the  power  of  the  legislatui-e 
to  authorize  such  a  contract  and  to  confirm  it  when  made,  is 
beyond  doubt.     These  acts  of  1884, 1885  and  1887  have  been 
under  consideration  in  several  cases  and  have  uniformly  been 
upheld  and  enforced.     {People  ex  rel,  X.  Y,  Elec.  Llnesi  Co, 
v.  Squire,  107  N.  Y.  593  ;  1  N.  Y.  S.  R.  633 ;   IL  S.  III.  Co,  v. 
Hess,  19  id.  883  ;    U,  S,  III  Co.  v.  GrajiU  27  id.  767 ;  Western 
Union  Tel,  Co,  v.  Mayor,  etc,  38  Fed.  Rej).  552,  opinion  by 
Wallace,  J.,  in  the  IJ.  S.  Circuit  Court.)" 

The  American  Rapid  Telegraph  Company  by  the  acts  under 
which  it  was  incorporated  was  authorized  by  express  terms  to 
construct  lines  of  telegraph  along  the  public  roads  and  high- 
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ways,  and  to  erect  necessary  fixtures,  including  posts,  piers  or 
abutments  for  sustaining  the  cords  or  wires  of  sucli  lines. 

This  court  refrained  from  saying  that  said  telegraph  com- 
pany did  not  by  the  acts  under  which  it  was  incorporated 
obtain  some  sort  of  franchise  in  the  streets  of  the  city.  The 
plaintiflE  claimed  that  it  had  a  franchise  to  use  the  streets  for 
its  poles  and  wires,  and  that,  therefore,  an  inviolable  con- 
tract was  created  which  is  nnder  the  protection  of  the  Fed- 
eral Constitution  and  that  the  city  could  not  remove  the  poles 
or  wires  from  the  streets  except  upon  compensation  to  it  ascer- 
tained in  the  manner  prescribed  by  the  Constitution  in  cases 
where  private  property  is  condemned  for  public  use.  This 
court  held  that  the  property  was  not  taken  for  public  use,  but 
that  after  the  passage  of  the  act  referred  to  and  the  building 
of  the  subways  and  the  notice  to  the  plaintiff  it  had  no  right 
longer  to  maintain  its  poles  and  wires  above  the  stlrface  of 
the  streets.  The  acts  of  the  legislature  and  contracts,  so  far 
as  they  modify  the  property  rights  of  the  telegraph  company, 
were  a  proper  exercise  of  the  police  power,  notwithstanding 
that  they  resulted  in  substantial  expense  to  said  company. 

Soon  after  the  first  contract  was  made  with  the  Consoli- 
dated Telegraph  and  Electrical  Subway  Company,  the  relator 
made  application  to  the  commissioner  of  public  works  for 
leave  to  make  excavations  in  the  streets  of  the  city  to  con- 
struct its  line  of  electric  conductors.  The  commissioner 
refused  to  grant  the  permit,  and  the  relator  then  applied  to 
the  Court  of  Common  Pleas  for  a  writ  of  mandamus  to  compel 
the  granting  of  such  permit.  The  application  for  the  writ 
was  refused  {People  ex  rel.  New  York  Electric  Lines  Com- 
pany V.  Squire^  1  N.  Y.  S.  R.  633),  and  an  appeal  was 
taken  therefrom  to  the  General  Term  of  the  Court  of  Common 
Pleas  (6  N.  Y.  S.  R.  281),  and  from  that  court  to  this  court 
(107  N.  Y.  593),  and  from  this  court  to  the  United  States 
Supreme  Court  (145  U.  S.  175),  in  all  of  which  courts  the 
order  of  the  Court  of  Common  Pleas  was  affirmed. 

Allen,  J.,  in  the  Court  of  Common  Pleas,  says :  "  It  is  my 
opinion  that  chapter  499  of  the  Laws  of  1885  applies  to  the 
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relator  *  *  *  the  legislature  intended  that  the  subway 
commissioners  should  have  jurisdiction  over  the  laying  of  all 
electric  wires  and  cables  and  of  all  companies  using  or  intend- 
ing to  use  underground  wires  through  the  streets,  and  author- 
ized them  to  require  conformity  to  plans  approved  by  theiu 

*  *  *  I  do  not  think  that  chapter  499  of  the  Laws  of 
1886  takes  away  or  materially  alters  or  impairs  the  rights 
which  the  relator  possessed  by  way  of  franchise  prior  to  the 
passage  of  said  act.  This  act  does  not  take  away  the  relator's 
franchise,  but  simply  regulates  its  use." 

KuGER,  Ch.  J.,  in  this  court,  referring  to  the  subway  act, 
said :  "  They  do  not  purport  to  deny  them  any  privileges 
theretofore  granted,  but  they  did  require  that  they  should  be 
exercised  with  due  regard  to  the  claims  of  others  and  in  such 
way  that  they  should  cease  to  constitute  a  public  nuisance, 
and  should  be  enjoyed  in  such  a  manner  as  to  inconvenience 
and  endanger  the  general  public  as  little  as  possible.  That 
regulations  of  the  character  provided  for  in  these  acts  are 
strictly  police  regulations  and  such  as  no  chartered  rights  can 
nullify  or  override  is  too  clear  to  admit  of  dispute." 

Lamar,  J.,  in  the  United  States  Supreme  Court,  said :  "  In 
no  sense  of  the  term  do  we  think  it  can  be  safely  averred  that 
the  acts  of  1885  and  1886  are  not  applicable  to  the  relator. 

*  *  *  Neither  can  it  be  said  that  the  acts  of  1885  and 
1886  have  a  retroactive  effect  at  least  so  far  as  the  relator  is 
concerned,  since  whatever  rights  it  obtained  under  the  ordi- 
nance of  1883  which  it  accepted  as  the  basis  of  the  contract 
it  claims  to  have  entered  into  were  expressly  subject  to  regu- 
lation in  their  use  by  the  highest  legislative  power  in  the 
stite  acting  for  the  benefit  of  all  interests  affected  by  those 
rights  and  for  the  benefit  of  the  public  generally  so  long  as 
the  relator's  essential  rights  wore  not  impaired  or  invaded. 
-X-  *  *  In  none  of  those  acts  is  there  any  unqualified  right 
conferred  upon  any  electrical  company  to  construct  its  lines 
wherever  or  in  whatever  manner  it  might  choose.  On  the 
contrary,  in  every  one  of  those  acts  provision  is  made  for  the 
security  of  the  rights  of  the  public  in  the  use  of  the  streets 
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and  highways  which  may  be  used  by  the  electric  companies. 
*  *  *  Independently,  however,  of  the  contractual  rela- 
tions of  the  relator,  the  statutes  of  1885  and  1886  are  so 
clearly  an  exercise  of  the  general  police  powers  of  the  state 
that  we  do  not  deem  it  necessary  to  add  anything  on  that 
point  to  what  was  said  by  the  Court  of  Appeals  of  New  York." 

The  essential  purpose  of  the  relator's  incorporation  and  of 
the  permission  acquired  by  it  April  10,  1883,  was  to  lay  elec- 
tric conductors,  and  its  rights  in  that  respect  have  not  been 
materially  or  essentially  violated  or  impaired. 

The  only  effect  of  the  statutes  and  contracts  made  in  pur- 
suance thereof  is  to  require  that  the  electric  conductors  to  be 
laid  by  the  relator  shall  be  placed  in  conduits  constructed  in 
accordance  with  the  general  plan  prepared  in  accordance  with 
said  statutes,  instead  of  allowing  the  relator  to  construct  its 
own  subways  for  laying  such  electric  conductors. 

The  rights  of  the  relator  have  not  in  my  judgment  been 
impaired  by  said  acts  and  contracts  in  any  essential  particular. 

As  there  is  nothing  in  the  record  before  us  to  show  that 
the  conduits  constructed  pursuant  to  said  contracts  are  not 
sufficient  and  adequate  for  all  purposes  required  under  said 
contract,  including  space  for  laying  any  wires  desired  by  the 
relator ;  and  as  it  does  not  appear  but  that  all  the  parties  to 
said  contracts  are  carrying  out  the  terms  thereof  in  good  faith, 
and  that  the  relator,  if  authorized  to  use  telegraph  and  telephone 
conductors  in  said  city  may,  upon  request  and  on  payment  of 
a  reasonable  rental  therefor,  use  said  conduits  for  carrying 
out  all  th^  purposes  for  which  the  relator  is  incorporated,  and 
the  essential  purposes  for  which  the  said  permission  was 
granted,  it  was  in  my  judgment  the  duty  of  the  commissioner 
of  water  supply,  gas  and  electricity,  apart  from  any  other 
considerations,  to  deny  the  relator's  application,  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

Haight,  J.  I  concur  in  the  result  reached  by  Chase,  J. 
The  relator  was  incorporated  in  1882  "  for  the  purpose  of 
owning,  constructing,  using,  maintaining  and  leasing  lines  of 
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telegraph  wires  or  other  electric  conductors  for  telegraphic  or 
telephonic  communication,  and  for  electric  illumination,  to  be 
placed  under  the  pavements  of  the  streets,  avenues  and  public 
highways  of  the  city  of  New  York."  In  April,  1883,  the  board 
of  aldermen  passed  a  resolution  permitting  it  to  lay  its  wires  or 
other  conductors  of  electricity  through  the  streets  of  the  dty 
under  ground,  upon  the  condition  that  the  work  should  be  per- 
formed under  the  control  and  supervision  of  the  commissioner 
of  public  works. 

In  1885,  before  the  relator  had  undertaken  the  laying  of  its 
conductors  under  ground,  the  legislature,  by  chapter  499, 
created  a  board  of  electrical  subways,  to  whom  was  given  the 
control  of  all  electrical  wires  and  cables  to  be  used  in  the  streets 
of  the  city,  empowering  the  board  to  devise  and  adopt  a  plan 
by  which  electric  wires  and  conductors  could  be  placed  under 
ground,  and  authorizing  their  use  when  and  where  needed 
for  the  convenience  of  the  public.  Thereupon  a  plan  was 
devised  and  adopted  by  the  commissioners  which,  in  substance, 
called  for  the  construction  of  conduits  under  the  streets  of  the 
city  through  which  electric  wires  and  conductors  could  be  run 
and  used  by  those  entitled,  upon  the  payment  of  a  reasonable 
rental,  and  a  contract  was  entered  into  with  another  corpora- 
tion to  construct  such  conduits,  and  upon  the  completion 
thereof,  all  companies  intending  to  operate  electrical  conduc- 
tors, were  required  to  place  them  through  such  conduits  and 
remove  their  wires  from  the  streets.  Subsequently,  by  chap- 
ter 716  of  the  Laws  of  1887,  such  contract  was  ratified  and 
confirmed,  and  thereafter  it  was  made  unlawful  for  any  cor- 
poration or  individual  to  take  up  the  pavement  of  the  streets 
of  the  city,  or  to  excavate  therein  for  the  purpose  of  laying 
under  ground  any  electrical  conductors  unless  by  a  permit^  in 
writing,  of  the  board  of  commissioners  of  electrical  subways. 

In  July,  1886,  the  relator  applied  to  the  department  of 
public  works  for  permission  to  open  the  streets  of  the  city, 
for  the  purpose  of  laying  its  wires  and  conductors.  This  per- 
mission was  refused,  and  thereupon  a  peremptory  writ  of 
mandamus  was  applied  for,  to  compel  the  commissioner  to 
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grant  such  permit.  This  was  denied  by  the  court.  The 
relator  lias  now  applied  to  the  commissioner  of  water  supply, 
gas  and  electricity,  who,  by  a  subsequent  statute,  has  become 
charged  with  the  duties  that  devolved  upon  the  commissioners 
of  electrical  subways,  for  such  leave,  and  has  again  been 
refused.  It  now  seeks  by  mandamus  to  compel  the  granting 
of  such  permission. 

While  the  former  proceeding  may  not  be  a  bar  to  the  pro- 
ceeding now  instituted,  it  appears  to  me  that  the  reasons 
given  for  the  decision  made  in  the  former  case  are  controlling 
upon  the  questions  now  presented.  That  case  was  reviewed 
not  only  by  this  court,  but  by  the  Supreme  Court  of  the 
United  States,  in  which  it  was  distinctly  held  that  the  pro- 
visions of  the  acts  of  1885  and  1887,  under  which  a  plan  was 
adopted  for  an  electrical  underground  subway  under  the  con- 
trol of  the  commissioners,  was  a  proper  police  regulation 
which  the  legislature  had  the  power  to  provide,  and  that 
those  acts  applied  to  and  were  binding  upon  the  relator. 
{People  ex  rel.  N.  Y.  JElec.  Lines  Co.  v.  Squire^  1  N.  Y.  S.  R. 
363 ;  6  N.  Y.  S.  R  281 ;  107  N.  Y.  593  ;  145  U.  S.  175.) 

It  consequently  follows  that  the  relator  must  comply  with 
the  provisions  of  those  statutes,  and  with  the  plans  adopted 
for  the  placing  of  electrical  conductors  under  ground  and  that 
the  courts  will  not,  by  mandamus,  interfere  with  the  judgment 
and  discretion  of  the  commissioner,  who,  under  the  statute,  is 
given  the  power  to  determine  whether  such  a  permit  as  is 
here  prayed  for  should  be  granted. 

The  order  should  be  affirmed,  with  costs. 

Edward  T.  Babtlett  and  Vann,  JJ.,  concur  with  Chase, 
J. ;  Haight,  J.,  concurs  in  result  in  opinion,  and  Werner,  J., 
concurs  in  result ;  Cullen,  Ch.  J.,  and  Gray,  J.,  take  no 
part. 

Order  aflSrmed. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Trav- 
elers' Insurance  Company,  Appellant,  v.  Otto  Kelsey, 
as  Comptroller  of  the  State  of  New  York,  Respondent. 

People  ex  rel.  Travelers'  Ins.  Co.  v.  KeUey,  116  App.  Div.  910,  afBrmed. 
(Argued  February  18,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  19,  1906,  which  confirmed  a  determination  of  the 
defendant  in  auditing  and  stating  a  state  tax  against  the  relator 
for  the  privilege  of  carrying  on  its  business  within  the  state. 

David  B.  IliU^  Andrew  Hamilton  and  Ifeile  F.  Towner 
for  appellant. 

William  S.  Jackson j  Attorney- General  {George  P.  Decker 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   Gray,  Edward  T.  Bartlbtt, 
Haight,  Vann,  Werner  and  Chase,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The  Con- 
necticut Mutual  Life  Insurance  Company,  Appellant,  v. 
Otto  Kelsey,  as  Comptroller  of  the  State  of  New  York, 
Respondent. 

People  ex  rel.  Connecticut  Mut.  L.  Lu.   Co.  v.  Kelsey,  116  App.  Dlv.  97, 
affirmed. 
(Argued  February  18,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
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November  26,  1906,  wliicli  confirmed  a  determination  of  the 
defendant  denying  an  application  of  the  relator  for  a  revision 
of  an  assessment  for  taxes  against  it  imposed  for  the  privilege 
of  carrying  on  its  business  within  the  state. 

George  J.  Hatt^  ^rf,  for  appellant. 

William  S.  Jackson^  Attorney- General  {George  P.  Decker 
of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Chestek,  J., 
below. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Chase,  JJ. 


In  the  Matter  of  the  Accounting  of  Title  Guarantee  and 
Trust  Company  et  al.,  as  Executors  of  James  J.  McComb, 
Deceased,  Bespondents. 

Fanny  McComb  Herzog  et  al..  Appellants. 

Matter  of  Title  Guarantee  db  Trust  Co.,  114  App.  Div.  778,  affirmed. 
(Argued  February  18,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  24,  1906,  which  reversed  a  decree  of  the  Westchester 
County  Surrogate's  Court  disallowing  certain  items  in  the 
accounts  of  the  executors  herein. 

Bohert  L,  Harrison  and  Robert  W,  B,  Elliott  for 
appellants. 

George  A,  Strong  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Chase,  JTJ. 
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In  the  Matter  of  the  Accounting  of  Louis  A.  Wagner,  as 
Executor  of  Frelovb   E.  O'Brien,  Deceased,  Appellant. 
Emily  M.  C.  Wood,  Kespondent. 

Matt&r  of  Wagner,  115  Ajip.  Div.  900,  affirmed.  i 

(Argued  February  19,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  23,  1906,  which  affirmed  a  decree  of  tlie  New 
York  County  Surrogate's  Court  disallowing  certain  items  in 
the  accounts  of  the  executor  herein. 

JF^red.  W.  Hinricha  for  appellant. 

Henry  H.  Man  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Vann,  Werner  and  Chase,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Alban 
Gleitsman,  Appellant,  v,  Edson  Lewis,  as  Police  Com- 
missioner of  the  City  of  Mount  Vernon,  Respondent. 

People  ex  rel.  Oleitsman  v.  Lewis,  112  App.  Div.  889,  affirmed. 
(Submitted  February  19,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17, 1906,  which  affirmed  a  detenni nation  of  the  defend- 
ant in  removing  the  relator  from  the  police  force  of  the  city 
of  Mount  Vernon. 

Sydney  A.  Syme  for  appellant.  • 

David  Swita  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Cli.  J.,  Gray,   IIaight,  Werner  and 
Chase,  JJ.    Dissenting :  Edward  T.  Bartletf  and  Vann,  JJ, 
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The  People  of  the  State  of  New  York  ex  rel.  Jessie  S. 

Jardinb,  Individually  and  as  Trustee  under  the  Will  of 
*    George  E.  Jardine,  Deceased,  Respondent,  v.  Edward 

F.  Brush,  as  Mayor  of  the  City  of  Mount  Vernon,  et  al., 

Appellants. 

People  ex  rel.  Jardine  v.  Bnuh,  116  App.  Div.  688,  affirmed. 
(Argued  February  19,  1907;  decided  March  6,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  4,  1906,  which  reversed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendants  to  cancel  and  discharge  a  certain 
assessment  against  property  of  the  relator  and  granted  such 
motion. 

David  Swita  for  appellants. 

Charles  P.  Cowles  and  Justus  A.  B.  Cowles  for  respondent 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Grat,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Chase,  JJ. 


Emily  F.  Thyson,  Appellant,  v.  Frederick  C.  Thyson  et  aL, 

Appellants. 
Meyer  Goldberg  et  al.,  Respondents. 

Thyion  T.  Thy9on,  114  App.  Div.  911,  affirmed. 
(Argued  February  19,  1907;  decided  March  5,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tbe 
Supreme  Court  in  the  first  judicial  department,  entered  July 
12,  1906,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  compel  the  respondents  herein  to  complete  their 
purchase  of  oerfeain  real  property  sold  to  them  at  a  partition 
sale. 
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John  i?.  Farrar^  Peter  Cook  and  Frederick  L.  Drescher 
for  appellants. 

Philip  S,  Dean  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :    Cdllbn,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Uaiqht,  Vann,  Werner  and  Chase,  JJ. 


Porter  D.  Smith,  as  Administrator  of  the  Estate  of  Amy  A. 
Smith,  Deceased,  Respondent,  v.  Lehigh  Valley  Railroad 
COMPANY;  Appellant. 

Bmiih  V.  Ltkigh  Valley  R.  R.  Co,,  112  App.  Div.  903,  affirmed. 
(Argued  February  22,  1907;  decided  March  5,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  23,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  tlie  death  of  plaintiff's  intes- 
tate alleged  to  have  been  caused  by  defendant's  negligence. 

James  McCormick  Mitchell  for  appellant. 

Thomas  Raines  for  respondent. 

Per  Curiam.  Inasmuch  as  the  plaintiff,  individually,  is 
only  entitled  to  a  share  of  the  proceeds  of  the  recovery,  the 
case  is  distinguishable  from  that  of  O^Shea  v.  Lehigh  Valley 
R.  R.  Co.  (79  App.  Div.  254),  and  the  question  as  to  whether 
there  could  be  a  recovery  for  the  benefit  of  the  other  mem- 
bers of  the  decedent's  family  is  not  raised  by  the  request  to 
charge  "  that  if  the  carelessness  or  negligence  of  the  plaintiff 
contributed  in  anjr  degree,  however  slight,  to  cause  the  acci- 
dent, the  jury  must  find  a  verdict  for  the  defendant  of  no 
cause  of  action."  As  to  the  question  discussed  in  the  O^Shea 
case  we  express  no  opinion. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  IIaight, 
Vann  and  Chase,  J  J.,  concur ;  Werner,  J.,  not  sitting. 

Judgment  affirmed. 
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Habsy  T.  Gause,  on  Behalf  of  Himself  and  Certain  Otlier 
Creditors  of  the .  Commonwealth  Trust  Company,  AppeK 
lant,  V.  George  C.  Boldt  et  al.,  Defendants,  and  Thomas 
J.  Hallowell  et  al.,  Respondents. 

Gauge  V.  Boldt,  115  App.  Dir.  897,  affirmed. 
(Argued  February  26,  1907;  decided  March  6,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  6,  1906,  which  affirmed  a  judgment  of  Special  Term 
sustaining  demurrers  to  the  complaint  in  an  action  to  estab- 
lish a  claim  against  the  Commonwealth  Trust  Company  and 
to  enforce  the  statutory  liability  of  its  stockholders  tlierefor. 

Howard  Taylor  for  appellant. 

D.  Cody  Herrich^  Francis  S.  Ilutchins  and  Frederick 
W.  Garvin  for  Commonwealth  Trust  Company  et  al., 
respondents. 

Yorke  Allen  for  Arthur  H.  Hagemeyer,  respondent. 

William  M.  Bennett  for  Thomas  J.  Hallowell  et  al., 
respondents. 

Per  Curiam.  The  trust  company  not  having  been  dis- 
solved and  being  subject  to  suit  it  was  necessary  for  the  plain- 
tiff to  obtain  a  judgment  upon  his  claim  against  it  before 
bringing  an  action  against  its  stockholders  to  enforce  any  lia- 
bility on  account  of  such  claim.  (Banking  Law,  §  162.)  We 
do  not  deem  it  necessary  or  expedient  at  this  time  to  express 
any  opinion  upon  the  effect  of  the  other  requirements  of  said 
statute  which  have  been  more  or  less  discussed  by  counsel. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Vann, 
Werner,  Willard  Bartlett  and  Hisoock,  JJ.,  concur. 

Judgment  affirmed. 
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John  C.  CAssiDr,  as  Trustee  for  Cassidy  &  Son  Manufac- 
turing Company,  et  al,  Respondents,  v.  Charles  Sauer 
et  al.,  Defendants,  and  Walter  A.  Parce  et  al..  Appellants. 

Appeal  —  Affirmance  of  Judgment  Overruling  Demurrer  — 
Leave  to  Plead  Over.  Where  an  order  of  the  Appellate  Division 
affirming  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint grants  leave  to  plead  over  conditionally,  the  affirmance  of  the  order 
by  the  Court  of  Appeals  carries  with  it  an  affirmance  of  such  leave,  and 
express  permission  by  that  court  to  withdraw  the  demurrer  and  interpose 
an  answer  is  unnecessary. 

(Submitted  February  18.  1907;  decided  March  5,  1907.) 

Motion  to  amend  remittitur.     (See  187  N.  Y.  540.) 

Lewis  cfe  McKay  for  motion. 

Satterleey  Bissell^  Taylor  <&  French  opposed. 

Per  Curiam.  The  defendants  Parce  and  Becker  were 
permitted  by  the  Appellate  Division  in  the  fourth  department 
to  appeal  to  the  Court  of  Appeals  from  an  order  affirming  an 
interlocutory  judgment  which  overruled  their  demuri-ers  to 
the  complaint.  Three  questions  were  certified  to  the  Court 
of  Appeals  in  the  order  of  the  Appellate  Division  allowing 
the  appeal.  This  court  has  affirmed  the  order  of  the  Appel- 
late Division,  with  costs,  and  answered  the  questions  certified . 
The  appellants  now  move  to  amend  tlie  remittitur  so  as  to  per- 
mit them  to  withdraw  their  demurrers  and  serve  answers  upon 
payment  of  costs.  This  motion  is  unnecessary,  in  view  of  the 
character  and  contents  of  the  order  of  the  Appellate  Division 
which  has  been  affirmed  here.  That  order  in  the  same  para- 
graph which  affirms  the  interlocutory  judgment  grants  leave 
to  the  demurring  defendants  to  plead  over  upon  payment  of 
the  costs  of  the  demurrer  and  costs  of  the  appeal  to  the 
Appellate  Division.  This  court  having  affirmed  the  order  of 
the  Appellate  Division  in  all  respects,  the  provision  thereof 
granting  leave  to  plead  over  remains  in  force  the  same  as  the 
rest  of  the  order.  The  affirmance  here  being  with  costs  the 
effect  of  the  proceedings  on  appeal  in  this  action  is  (1)  that 
the  appellants  must  pay  the  costs  of  the  appeal  in  this  court; 
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and  (2)  that  upon  payment  of  the  costs  of  the  demurrer  and 
of  the  appeal  to  the  Appellate  Division  within  twenty  days 
after  the  filing  of  the  remittitur  from  this  court  they  will  be 
entitled  to  withdraw  their  demurrers  and  interpose  answers  if 
so  advised. 

Where  an  order  of  the  Appellate  Division  affirming  an 
interlocutory  judgment  overruling  a  demurrer  to  tlie  com- 
plaint grants  leave  to  plead  over  conditionally  the  affirmance 
of  such  an  order  in  this  court  carries  with  it  an  affirmance  of 
such  leave  to  plead  over ;  and  it  is  not  necessary  under  such 
circumstances  that  any  express  leave  to  withdraw  the  demurrer 
and  interpose  an  answer  should  be  granted  by  the  Court  of 
Appeals. 

For  these  reasons  the  motion  should  be  denied,  but  without 
costs. 

CuLLEN,  Ch.  J.,  Edward  T.  Babtlett,  Haight,  Vann, 
Werner,  Willard  Bartlett  and  Hiscock,  JJ.,  concur. 

Motion  denied. 


Olivia  Odell,  as  Administratrix  of  the  Estate  of  William 
II.  Odell,  Deceased,  Eespondent,  v.  The  New  York  Cen- 
tral AND  Hudson  Kiver  Railroad  Company,  Appellant. 

Odfll  V.  K  r.  a  <fe  ff.  R.  B.  R.  Co.,  113  App.  Div.  906.  afarmed. 
(Argued  February  1,  1907*  decided  March  12,  1907.) 

Appeal,  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  14,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's  intes- 
tate alleged  to  have  been  caused  by  defendant's  negligence. 

Hobert  Wilkinson  for  appellant. 

Robert  II,  Barneit  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Vann,  Werner,  Willard  Bartlett  and  Chase, 
JJ.  Dissenting  :  Cullen,  Ch.  J.,  and  Haight,  J.  Not 
sitting:  Gray,  J. 
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In  the  Matter  of  Ambrose  E.  Smith,  Respondent,  v.  Sidney 
H.  Cook,  Appellant. 

Matter  of  Smith  v.  Cook,  116  App.  Div.  6ft5,  affirmed. 
(Argued  February  20,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  11,  1907,  which  affirmed  an  order  of  Special  Term 
directing  Sidney  H.  Cook  to  deliver  to  Ambrose  E.  Smith  all 
of  the  books  and  papers  in  his  possession  appertaining  to  the 
office  of  supervisor  of  the  town  of  Camillus. 

Thomas  Woods  for  appellant. 

George  H.  Bond  for  respondent. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen  ,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Yann,  Werner  and  Chase,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Margaret 
Weiok,  Appellant,  v.  Warden  of  the  City  Prison  of  the 
City  of  New  York,  Respondent. 

People   ex   rel.    Weick    v.    Warden   City  Pnson,   117  App.   Div.   154, 
affirmed. 
(Argued  February  20,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  25,  1907,  which  affirmed  an  order  of  Special  Term 
dismissing  a  writ  of  habeas  corpus  and  remanding  the  relator 
to  custody. 

Edward  Ilj/mes  and  Mlcliael  Schaap  for  appellant. 

Williain  Travers  Jerome^  District  Attorneij  {Robert  C, 
Taylor  of  counsel),  for  respondent. 

Order  affirmed,  on  opinion  of  Ingraham,  J.,  below. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IlAiGfiT,  Yann,  Werner  and  Chase,  JJ.  . 


550  MEMORANDA. 

Haeey  G.  Sopeb,  Respondent,  v.  The  Associated  Fbess, 

Appellant. 

Semper  V.  Associated  Press,  115  App.  Div.  816,  affirmed. 
(Argued  February  20,  1907;  decided  March  12,  1907.) 

Appeal,  by  permission,  from  a  judgment  entered  Novem- 
ber 20,  1906,  upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  which 
affirmed  an  interlocutory  judgment  of  Special  Term  overruling 
a  demurrer  to  tlie  complaint  in  an  action  for  libel. 

The  following  question  was  certified  :  "  Does  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of  action  ? " 

James  MoCorrtiick  Mitchell  and  Edxoard  Hcmce 
Letchworth  for  appellant. 

H.  B,  Butter  field  for  respondent. 

Judgment  affirmed,  with  costs ;  question  certified  answered 
in  the  affirmative ;  no  opinion. 

,  Concur :  Edward  T.  Bartlett,  Vann,  Werner  and  Chase, 
JJ.     Dissenting :  Cullen,  Ch.  J.,  Gray  and  IIaight,  JJ. 


In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York  Relative  to 
Opening  Lorillard  Place  from  Third  Avenue  to  Pelham 
Avenue. 

The  Beth  Eden  Baptist  Chdrch,  Appellant ;  Charles  A. 

Tatum,  Respondent. 
« 

Matter  of  Mayar,  ««5..  of  JV.  F.  (Lorillard  Place),  114  App.  Div.  904, 
bfflrmed. 
(Argued  February  20,  1907;  decided  IVIarch  12, 1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in- the  first  judicial  department,  entered  June 
23, 190C,  which  affirmed  an  order  of  Special  Term  confirming 
the  report  of  commissioners  of  estimate  and  assessment  in  the 
above-entitled  proceeding. 
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Richard  Krauae  for  appellant. 

Frank  II.  Edmunds  for  respondent. 

Order  aflSrmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edwaed  T.  Babtletfi 
Haight,  Vann,  Wbkneb  and  Chase,  J  J. 


The  People  of  the  State  of  New  York  ex  rel.  A^  G.  Hyde 
&  Sons,  Respondents,  -y.  Frank  A.  O'Donnel  et  al.,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

FwpU  ex  rel,  Hyds  <Sb  Sons  v.  QDonnel,  116  App.  Div.  161,  affirmed. 
(Argued  February  20,  1907;  decided  March  12,  1907.) 

•  Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 7,  1906,  which  affinned  an  order  of  Special  Term  sustain- 
ing a  writ  of  certiorari  and  reducing  an  assessment  for  taxa- 
tion against  the  capital  stock  of  the  relator. 

William  B.  Ellison,  Corporation  Counsel  {George  8.  Cole- 
man and  Curtis  A..  Peters  of  counsel),  for  appellants, 

Jamfies  J.  Allen  for  respondents. 

Order  affinned,  with  costs ;  no  oj)inion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edwabd  T.  Babtlett 
and  Werner,  J  J.  Dissenting:  Haight  and  Chase,  J  J.  Not 
Toting :  Vann,  J. 

The  People  of  the  State  of  New  York  ex  rel.  Iijter- 
NATioNAL  Banking  Corporation,  Appellant,  v.  Frank  Kay- 
mond  et  al.,  as  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Eespondents. 

People  ex  rel.  International  Banking  Coi'pn.  v.  Raymond,  117  App.  Div. 
62,  affirmed. 
(Argued  February  21,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
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nary  11,  1907,  which  affirmed  an  order  of  Special  Term  con- 
iiriniug  au  assessment  for  taxation  against  tlie  capital  of  the 
relator  invested  ^in  business  in  this  state. 

David  Bunuey  for  appellant. 

WiUiam  B,   JEUisofij    Corporation    Counsel  {Curtis  A. 
Peters  and  George  S.  Coleman  of  counsel),  for  respondents. 

,     Order  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,   Ch.   J.,   Gkat,  Edward  T.  Babtlett, 
Haight,  Vann,  Werner  and  Chase,  JJ. 


Oliver  R.   Arkenburoh,   Respondent,  v.  Bobebt  H. 
Arkenbubgh,  Appellant. 

Arkmburgh  y.  ArkeTiburgh,  114  App.  Div.  486,  018,  affinned. 
(Submitted  February  21,  1007;  decided  March  12,  1007.) 

Appeal,  bj  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  July  12,  1906,  which  aflSrmed  an  order  of  Special 
Term  denying  a  motion  to  vacate  an  order  directing  a  sale  of 
attached  property. 

The  following  question  was  certified : 

"  Whether,  upon  the  said  record,  the  Supreme  Court  had 
power  under  section  708  of  the  Code  of  Civil  Procedure  or 
otherwise  to  direct  the  sheriff  to  sell,  under  an  execution  in 
this  action  issued,  the  personal  property  attached  under  the 
warrant  of  attachment  issued  therein,  including  the  judgment 
recovered  in  the  action  in  aid  of  the  attachment  or  the  claim 
embraced  therein." 

Charles  Edward  Souther  for  appellant. 

Robert  Forsyth  LitUe  for  respondent. 

Order  affirmed,  with  costs ;  question  certified  answered  in 
the  affirmative ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edwabd  T.  Babtletf, 
Haight,  Yann,  Werner  and  Chase,  JJ, 
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In  the  Matter  of  The  Bbooklyn  Union  Elevated  Railroad 
Company,  Eespondent,  v.  James  H,  Oliff  et  al., 
Appellants. 

Matter  of  Brooklyn  Union  Elevated  E.  B,    Co.,  118  App.   Dlv.   817, 
afflrmed. 
(Argued  February  21,  1907;  decided  March  12, 1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  second  judicial  department,  entered 
June  26,  1906,  which  affirmed  an  order  of  Special  Term  con- 
firming the  report  of  commissioners  of  appraisal  appointed  to 
assess  the  fee  damage  occasioned  abutting  owners  by  reason 
of  the  construction  of  petitioner's  elevated  railroad. 

Cyrus  V.  Washhum  and  George  TF".  SicTceU  for  appellants. 

Charles  L  Woody  and  George  D.  Yeomaixs  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Vann,  Werner  and  Chase,  JJ. 


Orlando  F.  Thomas,  as  Receiver  of  the  General  Carriage 
Company,  Appellant,  -y.  Eleotrio  Vehicle  Company, 
Respondent. 

Thomcu  V.  Electric  Vehicle  Co.,  98  App.  Div.  627,  aflarmed. 
(Argued  February  22,  1907;  decided  March  12,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  23, 1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  in  an  action  for  conversion. 

Herbert  C  Smyth  and  Richard  A,  Irving  for  appellant. 

Edward  J.  Gavegan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
IIaioht,  Vann,  Werner  and  Chase,  JJ, 
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Margaret  E.  McAuley,  as  Administratrix  of  the  Estate 
of  Hugh  MoAuley,  Deceased,  Appellant,  v.  The  Nbw 
York  Central  and  Hudson  River  Railroad  Company, 
Respondent. 

McAuley  v.  iV.  T.  G.  db  IT.  22.  22.  22.  Co.,  112  App.  Div.  906,  affirmed. 
(Argued  February  22,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  .  department,  entered 
March  10, 1906,  whicli  reversed  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  and  granted  a  new  trial  in  an  action  to  recover  for 
the  death  of  plaintifi's  intestate  alleged  to  have  been  caused 
by  the  defendant's  negligence. 

Andrew  J,  Nellu  for  appellant. 

William  P.  Sudd  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann  and  Werner,  JJ.     Not  sitting :  Gray  and  Chasb,  JJ. 


The  People  op  the  State  of  New  York,  Appellant,  v, 
Burt  C.  Brown,  Respondent. 

Peojjle  V.  Brown,  110  App.  Div.  490,  affirmed. 
(Argued  February  25,  1907;  decided  March  12,  1907. ) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  17, 1906,  which  reversed  a  judgment  of  the  Herkimer 
County  Court  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  arson  in  the  third  degree. 
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Oeorge  W.  Ward  for  appellant. 
A.  M.  MiiZs  and  IL  A,  De  Coster  for  respondent. 

Order  afSrmed  on  the  first  two  grounds  stated  in  the 
prevailing  opinion  below. 

Concur :  Cullkn,  Ch.  J.,  Edward  T.  Bartlbtt,  Haight, 
Vawn,  Werner  and  Willard  Bartlett,  JJ.    Not  sitting : 

HiSOOOK,  J.  ' 

The  People  of  the  State  of  New  York,  Eespondent,  v. 
Alonzo  J.  Whiteman,  Appellant. 

People  V.  Whiteman,  116  App.  Div.  ©21,  affirmed. 
(Argued  February  35,  1907;  decided  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  departinent,  entered 
December  7,  1906,  which  affirmed  a  judgment  rendered  at  a 
Trial  Term  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  grand  larceny  in  the  first  degree. 

Charles  J.  BisseU  for  appellant. 

John  W,  Eya/n  and  Frank  A,  Abbott  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Vann,  Werner,  Willard  Bartlett  and  Hisoook,  JJ. 


Joseph  Brown,  as  Administrator  of  the  Estate  of  William 
Brown,  Deceased,  Respondent,  v.  The  New  York  Central 
and  Hudson  Kiver  Kailroad  Company,  Appellant. 

Bnwn  v.  N,  Y.  a  eft  11.  R,  R.  R,  Co.,  112  App.  Div.  901,  affirmed. 
(Argued  February  26,  1907;  decided  Marcli  12,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tJie 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  10,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
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intestate  alleged  to  have  been  caused   by   the   defeDdani's 
negligence. 

Henry  PurceUior  appellant. 

Delos  M,  Cosgrove  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Oullen,  Oh.  J.,  Edwaed  T.  Bartlbttt,  Haioht, 
Vann,  Wbenek,  Willabd  Babtlett  and  Hiscock,  JJ. 


Chaeles  McManus,  an  Infant,  by  Alice  McManus,  His 
Guardian  ad  Litem,  Respondent,  v.  St.  Regis  Paper 
Company,  Appellant. 

McManuB  v.  8t.  Regis  Paper  Co.,  112  App.  Div.  908,  affirmed. 
(Argued  February  26,  1907;  decided  March  12,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  28,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Henry  PurceU  for  appellant. 

N.  F,  Breen  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Vann,  Werner  and  Willard  Bartlett.  J  J.     Not  sitting: 

HiSOOCK,  J. 

Alice  P.  Ware,  as  Administratrix  of  the  Estate  of  Tilden  H. 
Ware,  Deceased,  Respondent,  v.  Ithaca  Street  Railway 
Company,  Appellant. 

WareY.  Ithaca  Street  Ry,  Co.,  110  App.  Div.  928,  appeal  dismissed. 
(Submitted  March  6,  1907;  decideti  March  12,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  third  judicial  department,  entered 


MEMOEANDA.  557 

January  20,  1906,  which  affirmed  an  order  of  Special  Term 
setting  aside  a  verdict  iu  favor  of  defendant  and  granting  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  caused  by  defendant's 
negligence. 

JK  A.  Denton  for  appellant. 

David  M,  Dean  and  Peter  F,  McAllister  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   Gray,  Edward  T.  Bartlett, 
Haioht,  Willard  Bartlett,  Hisoook  and  Chase,  JJ. 


Hugh  K.  Peace,  Respondent,  v.  James  G.  Wilson  et  al.. 

Appellants. 

(Submitted  December  10,  1906 ;  decided  March  12,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.  (See 
186  N.  Y.  403.) . 

Julia  A.  Deeoan,  as  Administratrix  of  the  Estate  of  Thomas 
E.  Deegax,  Deceased,  Appellant,  v.  Syracuse  Lighting 
Company,  Respondent. 

Deegan  v.  l^rotcuM  Lighting  Co,,  111  App.  Div.  908,  affirmed. 
(Argued  February  27,  1907;  decided  March  15,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  15,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  the  death  of  plaintiflE's  intestate, 
alleged  to  have  been  caused  by  defendant's  negligence. 

Charles  E,  Spencer  for  appellant 

Ernest  L  White  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Babtlett,  Haight, 
Vann  and  Wernee,  J  J.  Not  voting :  Willard  Bartlett, 
J.    Not  sitting :  Hiscock,  J. 
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S.  AuousTA  Hull,  as  Administratrix  of  the  Estate  of  Edoab 
G.  Hull,  Deceased,  Respondent,  v.  The  New  Yore 
Central  and  Hudson  River  Railroad  Company, 
Appellant. 

Hull  V.  JV:  r.  a  a  H.  R.  R.  R,  Co.,  113  App.  Div.  888,  affirmed. 
(Argued  February  28,  1907;  decided  March  15,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  15,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  the  plaintifiPs 
intestate,  alleged  to  have  been  caused  by  defendant's  negligence. 

Frederick  CoUin  and  John  £.  Stanchfield  for  appellant 

William  S.  Moore  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Vann,  Werner,  Willard  Bartlett  and  Hisoogk,  JJ. 


Patrick  Larkin,  Appellant,  v.  John  MoNamer,  as  Execn- 
tor  of  Edward  Gorman,  Deceased,  et  al..  Respondents, 
Impleaded  with  Others. 

Larkin  v.  McNamee,  109  App.  Div.  884,  affirmed. 
(Argued  February  28,  1907;  decided  March  15,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  17,  1906,  affirming  a  judgment  in  favor  of  the  execu- 
tor defendant  entered  upon  a  verdict  directed  by  the  court 
in  an  action  under  section  2653a  of  the  Code  of  Civil  Pro- 
cedure to  test  the  validity  of  the  probate  of  the  will  of 
Edward  Gorman,  deceased. 

John  R.  Kuhn  for  appellant. 
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Herbert  T.  Ketcham  and  Joseph  E,  Owens  for  John 
McNamee,  as  executor,  respondent. 

WaUer  G,  Rooney  for  Margaret  Burns,  respondent. 

Order  aiBrmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Werner  and  Hiscock,  JJ.  N^ot  sitting:  Willard  Bart- 
lett, J. 

George  A.  Makin,  an  Infant,  by  Helen  E.  Makin,  Ilis 
Guardian  ad  Litem,  Respondent,  v.  The  Pettebone  Cata- 
ract Paper  Company,  Appellant. 

Maldn  v.  Pettebone  Cataract  Paper  Co,,  111  App.  Div.  726,  affirmed. 
(Argued  February  28,  1907;  decided  March  15,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  20,  1906,  affirming  a  judgment  in  favor  of  plain tiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 

MauLdby  KimhaU  for  appellant. 

Robert  H,  Oittins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  o)>inion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Vann,  Werner,  Willard  Bartlept  and  Hiscock,  JJ. 


Gordon  Ktan,  as  Administrator  of  Frederick  Ryan, 
Deceased,  Respondent,  v.  The  Delaware  and  Hudson 
Company,  Appellant. 

Ryan  v.  Delaware  A  Hudeon  Co.,  114  App.  Div.  268,  affirmed. 
(Argued  March  1,  1907;  decided  March  15,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  third  judicial  department,  entered  July 
2,  1906,  which  reversed  a  judgment  in  favor  of  defendant 
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entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granted  a  new  trial  in  an  action  to  recover  for 
the  death  of , plaintiff's  intestate,  alleged  to  have  been  caused 
by  defendant's  negligence. 

Lewis  E.  Carr  for  appellant. 

.  George  B,  Wellington  and  James  A,  Bumhara  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts,  on  the  ground 
that  the  sufficiency  of  defendant's  rules  was  a  question  of  fact 
for  the  jury ;  no  opinion. 

Concur :  Oullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Vann,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 


Mart  A.  Blanck,  Respondent,  v,  Charles  M.  Preston,  as 
Receiver  of  New  York  Building-Loan  Banking  Company, 
Appellant. 

Blanck  v.  Preston,  113  App.  Div.  911,  affirmed. 
(Argued  Maoch  1,  1907;  decided  March  15,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  July 
7,  1906,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  cocupel  specific  performance 
of  a  contract. 

Alfred  Ilayes^  Jr.y  and  ClvarUa  W,  Dayton,  Jr.,  for 
appellant. 

Edgar  V.  Erothingham  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :   Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Vann,  Werner,  Willard  Bartlett  and  Hisoook,  JJ. 
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Joseph    C.    Pillman    et    al.,    Eespondent,  v.   C.  Edwabd 
BiLLQviST  et  al.,  Appellants,  Impleaded  with  Another. 

(Submitted  March  11,  1907;  decided  March  15,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.    (See 
187  N.  T.  551.) 


The  People  of  the  State  of  New  Yokk,  Eespondent,  v. 
Gaetano  Gianveochio,  Appellant. 

People  y.  Oianvecchio,  118  App.  Div.  908,  affirmed. 
(Argued  March  4,  1907;  decided  April  2,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  May 
11,  1906,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New  York,  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
forgery  in  the  second  degree. 

Bo8a7*io  Maggio  for  appellant. 

Williams  Travers  Jerome^  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


Mary  C.  Burke,  as  Executrix  of  Thomas  P.  Burke, 
Deceased,  Respondent,  v,  Joseph  F.  Baker  et  al..  Appel- 
lants, Impleaded  with  Another. 

Evidence  —  Sblp-serving  Declarations.  In  an  action  to  recover 
for  services  alleged  to  have  been  rendered  by  plaintifT's  testator  to  the 
defendants,  the  admission  in  evidence  of  certain  entries  in  diaries  of  the 
testator  relating  to  such  alleged  services  is  erroneous  since  they  must  be 
regarded  as  self-serving  declarations  and  are  clearly  inadmissible. 

B^Tke  V.  Baker,  111  App.  Div.  422,  affirmed. 

(Argued  March  4,  1907;  decided  April  2, 1907.) 

3^ 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  6,  1906,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  recover  for  legal  services  alleged 
to  have  been  rendered  to  the  defendants  by  the  plaintiff's 
testator. 

Da/oid  B,  JliU^  Nelson  Smith  and  WiUard  U.  Tar/lor  for 
appellants. 

Thmnaa  F,  Magner  and  John  F.  Ca/rew  for  respondent 

Per  Curiam,  The  unanimous  decision  of  the  Appellate 
Division  that  tliere  is  evidence  supporting  or  tending  to  sus- 
tain the  findings  of  fact  leaves  open  in  this  court  the  single 
question  whether  the  findings  support  the  conclusions  of  law. 
An  inspection  of  the  findings  leads  to  the  conclusion  that  this 
question  must  be  answered  in  the  affirmative. 

A  further  question  is  raised  by  objection  and  exception  to 
the  admission  in  evidence  of  certain  entries  in  the  diaries  of 
Thomas  P.  Burke,  the  plaintiff's  testator,  relating  to  services 
alleged  to  have  been  rendered  by  him  to  the  defendants.  The 
le&rned  trial  judge  ruled  as  follows :  "  I  will  permit  the  entries 
for  the  purpose  of  showing  bis  connection  with  the  course  of 
the  litigation."  These  entries  mast  be  regarded  as  self-serving 
declarations  and  clearly  inadmissible. 

We  have  reached  the  conclusion,  however,  after  an  exami- 
nation of  the  evidence  that  their  admission  is  not  to  be 
regarded  as  prejudicial  error.  There  is  evidence  in  the  record, 
apart  from  that  contained  in  the  diaries,  warranting  the  findings 
that  Thomas  P.  Burke,  the  plaintiff's  testator,  was  employed 
by  the  defendants  and  rendered  legal  services  as  therein  set 
forth  in  detail. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 

Gray,  Edward  T.  Bartlett,  Willard  Bartlett,  IIiscock 
and  Chase,  JJ.,  concur ;  Cullen,  Ch.  J.,  and  Haight,  J.,  dis- 
sent on  the  ground  that  the  admission  of  the  diary  of  plaintiff's 
testator  was  fatal  error. 

Judgment  affirmed. 
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Hedwig  Hacker,  as  Administratrix  of  the  Estate  of  Julius 
Hacker,  Deceased,  Respondent,  v,  O'Rourke  Engineering 
Construction  Company,   Appellant. 

Backer  v.  (/liaurke  Eng.  &  Constr.  Co.,  115  App.  Div.  893,  aflarmed. 
(Argued  March  4,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  8,  1906,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
affirming  an  order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  the  death  of  plaintiff's  intestate  alleged 
to  have  been  caused  by  defendant's  negligence. 

Theodore  H.  Lord  for  appellant. 

Charles  SiecTder  and  Levin  Z.  Brown  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Cullen,   Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


Frank  P.  Kendall,  Respondent,  v,  Gertrude  Carnrick,  as 
Executrix  of  John  Carnrick,  Deceased,  Appellant. 

Kenddll  v.  Carnrick,  114  App.  Div.  901,  affirmed. 
(Argued  March  5,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
23,  1906,  aflSrming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury 
in  an  action  to  recover  for  an  alleged  breach  of  contract. 

Benjamin  N,  Cardoso  for  appellant. 

Edwin  Countryman  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,   Ch.  J.,  Gray,  Edward  T.   Bartlett, 
Haight,  Willard  Bartlett,  Hisoock  and  Chase,  JJ. 
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Eugene  J.  Coleman  et  a1.,  as  Administrators  of  the  Estate  of 
James  Coleman,  Deceased,  Appellants,  v.  The  Xew  York 
Central  and  Hudson  River  Railroad  Company, 
Respondent. 

Coleman  v.  JT.  T.  C.  A  H,  R.  R.  R.  Co.,  112  App.  Div.  902,  affirmed. 
(Argued  March  5,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  22,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  an  action  to  recover  for  the  death  of  plain- 
tiffs' intestate  alleged  to  have  been  caused  by  defendant's 
negligence. 

Daniel  V.  Murphy  for  appellants. 

Charles  A.  Pooley  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  IIaight, 
Willard  Bartlett  and  Chase,  JJ.     Not  sitting :  Gray  and 

IIlSCOOK,  JJ. 


John  Scheel,  an  Infant,  by  Henry  Schekl,  His  Guardian  ad 
Litem,  Appellant,  v.  Mutual  Milk  and  Cream  Company, 
Respondent. 

Scluid  V.  Mutual  Milk  d  Cream  Co.,  114  App.  Div.  920,  affirmed. 
(Argued  March  5,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  6,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  j>ersonal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 
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M.  S.  Bevins,  Frank  V.  Johnson  and  Jacob  C.  Brand  for 
appellant. 

B.  B.  Wood,   George  Gordon  Battle  and  Frederick  F. 
Fishel  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Willard  Bartlett,  Hiscock  and  Chase,  JJ. 


KoBERT  A.  Pelin,  as  Administrator  of  the  Estate  of  Ernest 
D.  Pelin,  Deceased,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  Eiver  Railroad  Company,  Appellant. 

Pdin  V.  N.  r.  C,  d  H.  R.  R.  R.  Co.,  115  App.  Div.  883,  affirmed. 
(Argued  March  5,  1907;  decided  April  2, 1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
December  4,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  caused  by  defendant's 
negligence. 

Henry  Purcell  for  appellant. 

D.  C,  Morehouse  and  Z.  C.  Rowe  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Willard  BARTLErr  and  Chase,  JJ.  Not  sitting :  Gray  and 
Hiscock,  JJ. 

Cassandra  H.  Dudley,  Respondent,  v.  Fifth  Avenue  Trust 
Company,  as  Executor  of  Augustus  F.  Dudley,  Deceased, 
Appellant. 

BudUy  V.  Fifth  Ave.  Trust  Co.,  115  App.  Div.  896,  affirmed. 
(Argued  March  6,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court    in    tlie   first   judicial  department,   entered 
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December  5,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  tlie  court  on  trial  at  Special  Term 
in  an  action  to  set  aside  an  assignment  heretofore  made  by 
plaintiff  of  her  interest  in  a  policy  of  life  insurance  upon  the ' 
life  of  the  deceased. 

Eldon  Bishee  for  appellant. 

Leland  S.  StilZman  for  respondent. 

JudgT?ient  affirmed,  with  costs ;  no  opinion. 
Concur :   Cullen,  Ch.  J.,  GRA.y,  Edward   T.  Babtlbtt, 
Haight,  Willard  Bart[.ett,  Hisoock  and  Chase,  JJ. 


Henry  R.  Kent,  as  Executor  and  Trustee  under  the  Will  of 
John  Dickinson,  Deceased,  Appellant,  v.  A.  Warner 
Shepard,  Respondent. 

Kent  V.  Shepard,  115  App.  Div.  64,  affirmed. 
(Argued  March  6,  1907;  decided  April  2.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  18,  1906,  in  favor  of  defendant  upon  the  submission 
of  a  controversy  under  section  1279  of  the  Code  of  Civil  Pro- 
cedure as  to  the  power  and  authority  of  the  plaintiff,  as  execu- 
tor and  trustee  under  the  will  of  John  Dickinson,  deceased, 
to  convey  certain  premises. 

Rdstus  S.  Hansom  and  Charles  A.  Olark  for  appellant 

Frank  B,  York  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,  Gkay,   Edward  T.  Babtlbtt, 
Haight,  Willard  Bartlett,  Hisoock  and  Chasb,  JJ. 
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In  the  Matter  of  the  Accounting  of  Edward  Mitchell  et  al.,  as 
Executors  of  Benjamin  D.  Silliman,  Deceased,  Appellants. 

Caroline  S.  Taylor  et  al,  Respondents. 

Matter  of  Mitchell,  115  App.  Div.  904,  affirmed. 
(Argued  March  6,  1907;  decided  April  2,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  16,  1906,  which  affirmed  a  decree  of  the  Kings 
County  Surrogate's  Court  settling  the  accounts  of  the  executors 
herein. 

John  M.  Bowers  and  Willia7n  MitcJiell  for  appellants. 

Edmund  Z.  Baylies  and  David  H,  M,  Weynberg  for 
respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullbn,  Ch.  J.,   Gray,   Edward  T.  Bartlbtt, 
Haight,  Willard  Bartlett,  IIisoock  and  Chase,  JJ. 


In  the  Matter  of  the  Probate  of  the  Will  of  Harvey  N. 

Db  Witt,  Deceased. 

Robert  H.   Clark,   as    Executor,    Appellant;    Lillie    M. 

De  Witt,  Respondent. 

Matter  of  Be  Witt,  113  App.  Div.  790,  affirmed. 
(Submitted  March  8,  1907;  decided  April  2,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8,  1906,  which  modified  and  affirmed  as  modified  a 
decree  of  the  Orange  County  Surrogate's  Court  admitting 
to  probate  a  paper  propounded  as  the  will  of  Harvey  N. 
De  Witt,  deceased. 

John  F.  HdUtead  for  appellant. 

John  A.  Kerwp  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Willard  Bartlett,  Hisoook  and  Chase,  JJ. 
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Finances  Morris  et  al.,  as  Executors  of  Joachim  De  Coicpa, 
Deceased,  Appellants,  v.  Theophilu's  Wuoher,  Bespondent 

^  Morris  v.  Wuchsr,  116  App.  Div.  278,  affirmed. 
(Argued  March  8,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Codrt  in  the  first  judicial  department,  entered 
November  21, 1906,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury  in  an  action  to  recover  money 
alleged  to  have  been  loaned. 

Simon  Sultan  for  appellants. 

Paul  Fuller,  Jr,,  and  Frederic  H.  Oouderi  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Gray,  Vann,  Werner,  Willard  Bartlett  and 
HiscocK,  JJ.     Not  voting :   Cdllen,  Ch.  J.,  and  Chase,  JJ. 


Town  of  East  Fishkill,  Respondent,  -w.  Town  of  Wappinokb, 

Appellant. 

Twnn  of  East  FHshkiU  v.  Town  of  Wappinger,  107  App.  Div.  $22,  affirmed. 
(Submitted  March  11,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  19,  1905,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  under  tlie  provisions  of  section  135  of  the  High- 
way Law  to  recover  one-half  the  expense  of  repairing  two 
bridges. 

George  Wood  and  C.  Morchauser  for  appellant. 

C,  M.  Smalley  and  Charles  A,  Hopkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Hisoock 
and  Chase,  J  J.     Not  sitting :  Willard  Bartlett,  J. 
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Jacob  Bebnstbin,  Respondent,  v.  John  J.  Kinneally,  as 
Treasurer  of  the  Socialist  Labob  Pabty,  et  al.,  Appellants. 

Bernstein  v.  KinneaUy,  113  App.  Div.  905,  affirmed. 
(Argued  March  11,  1907;  decided  April  2, 1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
29,  1906,  aflSrming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  for  libel. 

benjamin  Patterson  for  appellants. 

Nathan  Bxirkan  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Ctjllen,  Ch.  J.,  Gbay,  Vann,  Weeneb,  Willabd 
Babtlett,  Hiscock  and  Chase,  JJ. 


Rose  Fbey,  Appellant,  v.  Fbanoine  Fotjgeba  et  al.,  as 
Administratrices  of  the  Estate  of  Ceoile  L.  Fougeba, 
Deceased,  Bespondents. 

Frey  v.  Fbugera,  113  App.  Div.  912,  affirmed. 
(Submitted  March  11,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  7,  1906,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  determine  the  right  to  a 
portion  of  the  proceeds  of  a  sale  in  partition. 

James  C.  de  La  Mare  for  appellant. 

George  W.  Broderick  and  Charles  F,  Brandt  for 
respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gbay,  Vann,  Webneb,  Willabd 
Babtlett  and  Chase,  J  J.    Dissenting :  Hiscook,  J. 
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Fred  Mters,  Appellant,  v.  Town  of  Gates,  Kespondent 

Myers  v.  Town  of  GaUs,  lll.App.  Div.  909.  affirmed. 
(Argued  IVIarch  12,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  18,  1906,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence. 

•  PhUetua  Chafriberlain s^nd  Albert  Z.  Shepard ior  eLppellanU' 

George  P.  Decker  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Willard 
Bartlett,  IIisoook  and  Chase,  J  J. 


Abner     J.     Haydel,    Respondent,    *o.     Howard    Gotu)^ 

Appellant. 

HaydA  V.  Gould,  113  App.  Div.  913.  affirmed. 
(Argued  March  12,  1907;  decided  April  2.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  15,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  services  alleged  to  have 
been  rendered  pursuant  to  a  written  contract. 

William  Pierrepont  Williains  for  appellant. 

Robert  Thome  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  "Willard 
Bartlett,  Hisoot-k  and  Chase,  JJ. 
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Hbnby  H.  Persons  et  al.,  as  Eeceivers  of  the  Bank  of 
CoMMEBOE  IN.  BuFFALo,  Eespondents,  v.  William  II. 
Gardner  et  al.,  Appellants,  and  Robert  R.  Heffobd 
et  a..,  Respondents. 

PtrhoM  V.  Gardner,  113  App.  Div.  597,  afltaied. 
(Argued  March  12,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  11,  1906,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term  in  an  action  against  stockholders  of  a  bank  to  recover  a 
deficiency  in  its  assets. 

Adelbert  Moot  for  appellants. 

Ed/ward  H.  Bosley  for  plaintiffs,  respondents. 

George  Wadaworth  for  defendants,  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  of  Williams,  J., 
below. 

Concur :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Willard 
Bartlett,  Hisoock  and  Chase,  JJ. 


J.  Notes  Shatjghnessy,  Respondent,  v.  Arthur  D.  Wbekes, 

Appellant. 

STupughnessy  v.  Weekes,  111  App.  Div.  918,  affirmed. 
(Submitted  March  13,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  20,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  services  alleged  to  have 
been  rendered  by  a  real  estate  broker  in  procuring  the  sale  of 
real  property. 
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Edgar  M,  Leventritt  and  Uetiry  A.  Farater  for  appellant 

J.  Culbert  Palraer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullkn,  Cli.  J.,  Gray,  Vann,  Werner,  Hisoook 
and  Chase,  J  J.     Not  sitting :  Willard  Bartlett,  J. 


George   H.   Neidlinger,   Respondent,  v.   WiLLiAJf   E.  D. 
Stokes,  Appellant. 

Neidlinger  v.  Slokei,  107  App.  Div.  624,  aflarmed. 
(Argued  March  13,  1907;  decided  April  2.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  8, 1906,  affirming  a  judgment  in  favor  of  plaintif!  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury 
in  an  action  against  a  surety  to  recover  for  a  breach  of  contract 
by  his  principal. 

Ernest  Ilall^  John  C.  Fisher^  Hiram  li.  Fisher  and 
Albert  Ih  Gleason  for  appellant. 

Frank  Ha/roey  Fields  R,  Percy  Chittenden  and  W(M^ 
Lester  Glenney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Hisoock 
and  Chase,  J  J.     Not  sitting :  Willajid  Bartlett,  J. 


George  H.  Neidlinger,  Respondent,  v.  The  Onward  Con- 
struction Company,  Appellant. 

Neidlinger  v.  Onward  Constr,  Co.,  107  App.  Div.  398,  affirmed. 
(Argued  March  13,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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May  8, 1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury 
in  an  action  to  recover  on  contracts  for  labor  and  materials 
alleged  to  have  been  furnished. 

Ernest  Hall^  John    C,   Fishery   Hira/m  H,  Fisher  and 
Albert  H.  Glenson  for  appellant. 

Frank  Harvey  Field^  H.  Percy  Chittenden  and  Walter 
Lester  Glenney  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gkay,  Vann,  Werner,  Hisoock 
and  Chase,  JJ.     Not  sitting :  Willard  Bartlktt,  J. 


The  People  op  the  State  op  New  Yoek,  Respondent,  v. 
Charles  M.  Colmey,  Appellant. 

People  V.  Colmey,  117  App.  Div,  462,  affirmed. 
(Argued  March  14,  1907;  decided  April  2,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 8,  1907,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  county  of  New  York, 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  first  degree. 

Clark  L.  Jordan  and  Charles  Lex  Brooke  for  appellant. 

WiUiam  Tr avers  Jerome^  District  Attorney  {F.  Crosby 
Kindleherger  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Yann,  'Wt^'>*ier,  Willard 
Bartlett,  Hisoock  and  Chase,  JJ. 
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John  K.  Cullin,  Appellant,  v.  William  J.  Alvokd,  as 
Sheriff  of  Columbia  County,  Respondent,  Impleaded  with 
Another. 

Cullin  V.  Alvard,  111  App.  Div.  911,  aflarmed. 
(Argued  March  14,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  13, 1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  i-eferee  in  an  action  of  replevin 
to  recover  possession  of  personal  property  taken  under  a 
warrant  of  attachment. 

J.  Newton  Fiero  and  A.  Frank  B.  Chace  for  appellant 
John  L.  CrandeU  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cdllen,  Ch.  J.,  Gray,  Vann,  Willabd  Babtlett 
and  HiscocK,  J  J.  Not  voting:  Werner,  J.  Not  sitting: 
Chase,  J. 


Emma  F.  Laturen,  Appellant,  v.  Boltok  Drug  Company, 
Limited,  Respondent. 

Laturen  v.  Bolton  Drug  Co.,  112  App.  Div.  921,  affirmed. 
(Argued  March  14,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  28,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term,  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  defendant's  negligence  in  filling  a 
prescription. 
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James  Taylor  Lewis  and  Edmund  Fletcher  Drigga  for 
appellant. 

Edwi^i  A.  Jones  and  Charles  C.  Nadal  for  respondent. 

Judgment  affirmed,  with  eosts,  on  the  sole  ground  that  the 
plaintiff  did  not  show  that  her  injuries  were  the  result  of 
defendant's  mistake  in  changing  the  prescription  ;  no  opinion. 

Concur:  Gray,  Webner,  Hiscock  and  Chase,  JJ.  Dis- 
senting :  CuLLBN,  Ch.  J.,  Vann  and  Willard  Babtlett,  JJ. 


George  A.  L'Hommedieu  et  ah,  Appellants,  v.  Bobert  D. 
WiNTHROP,  Respondent. 

L'Hammedieu  v.  Winthrap,  97  App.  Div.  637,  affirmed. 
(Submitted  March  14.  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  14,  1904,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  a  verdict  directed  by  the  court  in  an  action  to 
recover  a  balance  alleged  to  be  due  on  a  building  contract. 

Harrison  S.  Moore  and  Clinton  B.  Smith  for  appellants. 

Henry  W,  Taft  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Hiscock 
and  Chase,  JJ.    Not  sitting :  Willard  Bartletp,  J. 


Harry  Gleich,  Respondent,  v.  Charles  A.  Cobb,  as  Admin- 
istrator of  the  Estate  of  Jacob  L.  Cobb,  Deceased, 
Appellant. 

Oleich  V.  Cobb,  110  App.  Div.  918,  affirmed. 
(Submitted  March  14.  1907;  decided  April  2, 1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  6,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
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entered  upon  a  decision  of  the  eonrt  on  trial  at  Special  Term 
in  an  action  to  compel  specific  performance  of  a  contract  to 
convey  real  property. 

Oeorge  V.  Brower  for  appellant. 

Hemiom  G,  Loew  and  George  Tonkonogy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Hisoock 
and  Chase,  JJ.     Not  sitting :  Willard  Bartlett,  J. 


James  Snyder,  Appellant,  v.  Monroe  Eckstein  Brewing 
Company,  Respondent,  Impleaded  with  Others. 

Snyder  v.  Monroe  Eckstein  Brewing  Co.,  107  App.  Div.  328,  affirmed. 
(Submitted  March  15,  1907;  decided  April  2, 1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  20,  1905,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Sjiecial 
Term  in  an  action  to  foreclose  a  mechanic's  lien. 

Henry  W.  Rianhard  for  appellant. 

William  D.  Gaillard  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Willard 
Bartlett,  Hisoook  and  Chase,  JJ. 


Barrett  Chemical  Company,  Appellant,  v,  Julius  Stern, 

Respondent. 

;    Barrett  Chemical  Co,  v.  ^em,  111  App.  Div.  913,  affirmed. 
(Argued  March  15,  1907;  decided  April  2,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 2,  1906,  affirming  a  judgment  in  favor  of  defendant 
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entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  restrain  the  defendant 
from  using  certain  words  in  the  sale  or  advertisement  of  a  cer- 
tain manufactured  product  as  an  infringement  of  plaintiff^s 
trade  mark. 

William  S,  Beaman  for  appellant. 

Arthur  Furher  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullkn,  Cli.  J.,  Gray,  Yann,  Werner,  Willard 
BAKTLKrr,  IIisoocK  and  Chase,  JJ. 


John  TJernan,  Respondent,  v,  Norman  E.  Mack,  Appellant. 

Tkrnan  v.  Mack,  115  App.  Div.  921,  appeal  dismissed. 
(Argued  April  1,  1907;  decided  April  9,  1907.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  November  21,  1906,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  to  compel  the  plaintiff  to 
accept  the  answer  served  upon  him  by  defendant. 

Tlie  motion  was  made  upon  the  ground  that  the  order  of 
the  Aj)pellate  Division  was  not  appealable  and  permission  to 
appeal  had  not  been  granted. 

Spencer  Brownell  for  motion. 

No  one  opposed. 

Motion  granted  and  apj>eal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 

of  the  Estate  of  Frederick  Cook,  Deceased. 
The  Comptroller  of  the  State  of  New  York,  Appellant 

and    Respondent;      Frb:derick    C.    MacDonald    et    al., 

Kespondents  and  Appellants. 

(Submitted  April  1,  1907;  decided  April  9,  1907.) 

Motion  for   re-argument    denied,   with   ten   dollars  costs. 
(See  187  N.  Y.  253.) 
37 
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In  the  Matter  of  the  Application  of  The  Troy  Press  Com- 
pany, Respondent,  for  a  Writ  of  Mandamus  against  Elias 
P.  Mann,  as  County  Treasurer  of  Rensselaer  County, 
Appellant.    ' 

(Submitted  April  1,  1907;  decided  April  9,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.     (See 
187  N.  Y.  279.) 


Edward  W.  S.  Johnston,  as  Executor  of  Josefh  Hughes, 
Deceased,  Respondent,  v.  Henry  Hughes  et  al..  Respond- 
ents, and  The  Sisters  of  the  Poor  of  St.  Francis, 
Appellant,  Impleaded  with  Another. 

(Argued  April  1,  1907;  decided  April  9,  1907.) 

Motion  to  amend  remittitur.     (See  1 87  N.  Y.  446.) 

Lewis  Johnston  for  motion. 

Alfred  J.  Amend  opposed. 

Motion  granted,  and  it  is  ordered  that  the  remittitur  be 
returned  and  amended  so  as  to  provide  as  follows:  "The 
judgnients  of  the  Appellate  Division  and  tlie  Special  Term  of 
the  Supreme  Court  appealed  from  be  and  the  same  are  hereby 
reversed  in  s6  far  as  they  adjudge  the  bequest  to  the  Trustees 
of  the  St.  Francis  Hospital  invalid,  and  judgment  ordered  for 
appellant  declaring  the  bequest  valid,  with  costs  payable  out 
of  the  fund  to  parties  apj)earing  in  this  court  by  separate 
attorneys  and  filing  briefs." 


Anna  M.  Irwin  et  al..  Individually  and  as  Executrices  of 
Jacob  Y.  B.  Teller,  Deceased,  Appellants,  v.  David 
Teller  et  al..  Respondents. 

(Submitted  March   11,  1907;  decided  April  9,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.     (See 

188  K  Y.  25.) 
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Remittitur  so  amended  as  to  make  the  affirmance  withont 
prejudice  to  any  application  by  the  appellants  for  such  relief 
as  they  may  be  entitled  to  as  to  any  mortgage  they  may  have 
paid  on  the  property. 


William  E.  Kranz,  as  Administrator  of  the  Estate  of  Henry 
Kranz,  Deceased,  Appellant,  v,  Sollie  Lewis,  Respondent. 

Kram  v.  Lewis,  115  App.  Div.  106,  appeal  dismissed. 
(Submitted  April  1,  1907;  decided  April  9,.  1907.) 

Motion  to  dismiss  an  appeal  from  a  final  judgment  entered 
December  22,  1906,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
which  reversed  an  interlocutory  judgment  of  Special  Term 
overruling  a  demurrer  to  the  complaint  and  sustained  such 
demurrer. 

The  motion  was  made  upon  the  ground  that  the  judgment 
and  order  were  not  appealable. 

Sol  Rothschild  and  J.  Charles  Weschler  for  motion. 

Jacol)  Neu  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


In  the  Matter  of  the  Accounting  of  Ann  Wiley  et  al.,  as 

Executors  of  George  Wiley,  Deceased,  Respondents. 
Eliza    E.    Roxbury,    as   Administratrix   of    the   Estate   of 

Charles  W.  Roxbury,  Deceased,  et  al.,  Appellants;  Ann 

Wiley  et  al.,  Respondents. 

Mailer  of  Wiley,  111  App.  Div.  590,  reversed. 
(Argued  February  27,  1907;  decided  April  9,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  9,  1906,  which  reversed  a  decree  of  the  New  York 
Count^^  Surrogate's  Court  judicially  settling  the  accounts  of 
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the    executors    herein    and    directing    distribution    of    the 
residuary  estate. 

Henry  A,  Forster^  William  II.  Hamilton^  Charles  II. 
Beckett  and  Warreii  McConihe  for  appellants. 

Robert  E.  Deyo^  for  executors,  respondents. 

Francis  S,  Wllliain'S  and  Clarence  Z.  Barher  for  Ann 
Wiley  et  al,  respondents. 

Pd*  Curiam,  We  concur  in  the  dissenting  opinion  of 
Houghton,  J.,  in  the  Appellate  Division  and  reverae  the 
judgment  below  on  the  grounds  therein  stated.  We  may  add 
that  if  the  construction  of  the  residuary  clause  adopted  by 
the  majority  of  the  Appellate  Division  were  accepted,  a  ques- 
tion would  arise  as  to  the  validity  of  the  conditional  limitation 
therein  contained  as  suspending  the  absolute  ownei-ship  of 
personal  property  and  the  vesting  of  real  estate  during  a 
period  not  terminable  on  lives.  {Henderson  v.  Henderson^  1 13 
N.  Y.  1.)  Suspension  of  the  power  of  alienation  is  not  the 
only  factor  in  our  rule  against  perpetuities.  In  Oxley  v.  Lane 
(35  N.  Y.  340),  cited  by  the  Appellate  Division,  it  was  sub- 
stantially conceded  that  if  the  whole  estate  was  to  be  divided 
solely  among  those  who  survived  to  the  period  of  distribu- 
tion the  provision  was  hi  valid  (p.  349).  Such  is  the  construc- 
tion of  the  will  adopted  by  the  Appellate  Division  in  this 
case.  In  Matter  of  Denton  (137  N.  Y.  428)  the  several 
parts  of  the  residuary  estate  indefeasibly  vested  either  at  the 
death  of  the  testator  or  at  the  termination  of  one  life  in 
being  thereafter  or  of  two  lives  in  being  thereafter  and  thus 
in  no  way  contravened  the  statute. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  the  decree  of  the  surrogate  affirmed,  with  costs  to  appel- 
lants in  both  courts,  payable  out  of  the  estate,  on  the  dissenting 
opinion  of  Houghton,  J.,  below. 

CuLLEN,  Ch.  J.,  Edward  T.  Bartlett,  Haight,  Vann, 
Werner,  Willard  BARTLErr  and  IIiscock,  JJ.,  concur. 

Judgment  accordingly. 
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In  the  Matter  of  the  Application  of  tlie  Mayor,  Aldermen 
AND  CoMMONALTv  OF  THE  CiTY  OF  New  Vork,  Relative  to 
Acquiring  Title  to  Lands  Required  for  the  Opening  of  East 
178th  Street  from  Creston  Avenue  to  Rj-er  Avenue. 

Charlotte  Aschenbrenner,  Appellant;  The  City  of  New 
York  et  al.,  Respondents. 

Real  Property  —  Deed  —  Easement  of  Way.  Where  premises  sit- 
uated on  a  certain  opened  street  are  described  in  a  conveyance  thereof  as 
being  part  of  a  certain  lot  on  a  certain  map,  which  map  shows  the  lot  as 
bounded  by  the  street  in  question,  there  is  a  sufficient  recognition  of  the 
map  to  invest  the  purchaser  with  an  easement  of  way  through  the  street 
as  shown,  even  though  no  street  is  mentioned  in  the  conveyance. 

Mailer  of  Mayor,  etc.,  of  New  York,  114  App.  Div.  912,  affirmed. 

(Argued  April  1,  1907;  decided  April  9, 1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
12,  1906,  whicli  affirmed  an  order  of  the  Special  Term  con- 
firming the  report  of  commissioners  of  estimate  and  assess- 
mont  in  the  above-entitled  proceeding. 

David  McCdur^^  John  P.  Everett^  Ellison  Crawford  and 
A.  A,  Greenhoot  for  appellant. 

Wm.  B.  Ellison^  Corporation  Counsel  {Theodare  Connoly^ 
John  P,  Dunn  and  Z.  Howell  La  Motte  of  counsel),  for 
City  of  New  York,  respondent. 

Henry  B.  Heyhnan  for  property  owners,  respondents. 

Per  Curiam.  Under  the  recent  decision  of  this  court  in 
lieis  V.  City  of  New  York  (188  N.  Y.  58),  the  grantees  of 
the  various  lots  plotted  on  the  map  of  the  Buckhout  farm 
acquired  private  easements  in  the  streets  shown  on  that  map 
only  to  the  extent  of  the  block  in  front  of  their  respective  lots 
and  such  other  parts  of  the  streets  as  might  be  necessary  to 
obtain  access  to  a  pubjic  highway.  The  part  of  Grove  street 
as  delineated  on  said  map,  which  is  the  subject  of  the  award 
in  this  proceeding,  was  a  mere  cxd-desac^  and  when  the 
appellant's  testator.  Green,  acquired  title  to  the  lots  on  both 
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sides  of  this  part  of  Grove  street  the  private  easements  were 
extinguislied.  But  when  Green  conveyed  to  Lock  tlie  prem- 
ises on  tlie  south  side  of  Grove  street,  though  lie  did  not 
mention  that  street,  he  described  the  pi'einises  conveyed  aa 
l)eing  part  of  lot  7  on  the  Bnckhout  map.  Tliis  was  a  recog- 
nition of  the  map,  and  that  map  showed  lot  7  as  bounded  on 
the  north  by  an  open  street,  Grove  street.  The  evidence  is 
conflicting  as  to  whether  at  the  time  of  the  conveyance  this 
part  of  Grove  street  was  physically  open  or  inclosed,  and  that 
question  of  fact  must  be  assumed  to  have  been  decided  against 
the  appellant. 

We  are  of  opinion,  therefore,  that  the  commissioners  could 
pnoperly  find  that  the  land  condemned  was  subject  to  an  ease- 
ment of  way  in  favor  of  the  owner  of  lot  7,  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett,  IIaight, 
Vann,  Hisoock  and  Chase,  JJ.,  concur. 

Order  affirmed. 


Sarah  A.  Bly,  Respondent,  v.  The  Edisojt  Electric  Illu- 
minating Company  of  New  York,  Appellant. 

Biyy.  Edison  Electric  lU,  Co.,  Ill  App.  Div.  170,  affirmed. 
(Submitted  March  13,  1907;  decided  April  16,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 15,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  restrain  the  continuance  of  an  alleged 
nuisance  and  to  recover  past  damages  therefor. 

Henry  J.  Hemniens  and  J,  Havila^id  Tompkhis  for 
appellant. 

Frank  M.  Ilardenhrook  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Vanx,  Werner,  Willard  Bart- 
LBTT,  IIjscooic  and  Chase,  JJ,     Dissenting  :  Gray,  J, 
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In  tlio  Matter  of  tlio  Application  of  Fred  Harding, 
Respondent,  for  a  Writ  of  Habeas  Corpus. 

George  W.  Evans,  Appellant. 

Matter  of  Harding,  112  App.  Div.  907,  affirmed. 
(Argued  April  1,  1907;  decided  April  16,  1907.) 

.  Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
26,  1906,  which  affirmed  an  order  of  the  Ulster  County  Court 
discharging  the  petitioner,  a  judgment  debtor,  from  custody. 

Charles  11.  Staff e  for  appellant. 

Joseph  M,  Fowler  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  O'Brien,  Edward   T.   Bartlett,   Hiscock   and 
Chase,   JJ.      Dissenting :    Cullen,   Ch.    J.,    Haight    and 

Yann,  JJ. 

In  the  Matter  of  the  Accounting  of  Louis  C.  Tiffany  et  al., 
as  Executors  and  Trustees  under  the  Will  of  Charles  L. 
Tiffany,  Deceased,   Respondents. 

Burnett  Y.  Tiffany,  Appellant. 

Maiier  of  Tiffany,  114  App.  Div.  911,  affirmed. 
(Argued  April  1,  1907;  decided  April  16,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
12,  1906,  which  affirmed  a  decree  of  the  New  York  County 
Surrogate's  Court  overruling  objections  to  and  settling  the 
accounte  of  the  executors  and  trustees  of  Charles  L.  Tiffany, 
deceased, 

William  II.  Pa^e^  Gilbert  II.  Crawford  and  Benjamin 
Tuska  for  appellant. 

Charles  W.  Gould  and  Bayard  L.  Peck  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  BartletTj 
Haioht,  Vann,  IIiscx>ck  and  CiiasEj  JJ, 
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In  the  Matter  of  the  Estate  of  Ferdinand  Hirsoh,  Deceased. 

Edward   K.  Jones,  Appellant ;    Minnie    F.  Hirsoh  et  al., 

Respondents. 

McUter  of  Hirsch,  116  App.  Div.  367,  affirmed. 
(Argued  April  2,  1907;  decided  April  16,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  Decem- 
ber 21,  1906,  which  affirmedadecreeof  the  New  York  County 
SuiTogate's  Court  revoking  letters  testamentary  issned  to  the 
appellant  herein  and  removing  him  as  trustee  under  the  will 
of  Ferdinand  Ilirsch,  deceased. 

Alton  B.  Parker^  Edward  TT.  Ilatch^  David  McClure 
and  Frank  B,  Church  for  appellant. 

Lemuel  E\  Qitigg  and  Charles  F.  Boat  wick  for 
respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
IIaight,  Hisoock  and  Chase,  JJ.     Not  voting  :  Vann,  J. 


Louis  L.  Coudert,  as  Trustee  in  Bankruptcy  for  the  Firm  of 
Carl^y,  Rosenoarten  &  Carley,  Appellant,  v,  Samuel 
M.  Jarvis,  Respondent. 

Cotidert  v.  JaiioiSy  114  App.  Div.  913,  affirmed. 
(Submitted  April  2,  .1907;  decided  April  16,  1907.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  October  20,  1906,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  transfer  the  aboverentitlcd 
action  from  the  Trial  Term  to  the  Special  Term  calendar. 

The  following  qnefit^ons  were  certified  : 

"  I.  Whether,  on  theracts  shown  by  the  record  herein,  the 
cause  of  action  is  one  maintainable  in  equity  or  at  law. 

"  II.  Whether  leave    should  be  granted   to  transfer  said 
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action  from  the  Trial  Term  of  said  Court  to  a  Special  Term 
thereof,  and  the  motion  asking  therefor  granted/' 

W.  Beiiton  Crisp  for  appellant. 

Henry  Wollman  and  Achilles  II,  Kohn  for  respondent. 

Order  affirmed,  with  costs.  First  qnestion  answered  "at 
law;"  second  question  answered  in  the  negative;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haioht,  Vann,  Hiscock  and  Chase,  J  J. 


In  the  Matter  of  the  Application  of  Dominick  Dalessandro, 
Appellant,  for  an.  Order  to  Strike  from  the  Enrollment 
Book  of  the  Sixteenth  Election  District  of  the  First 
Assembly  District,  in  the  County  of  New  York,  the  Name 
of  James  O'Brien. 

The  Commissioners  of  the  Board  of  Elections  of  the  City 
OF  New  York,  Kespondents. 

In  the  Matter  of  the  Application  of  Bernard  Giles,  Appel- 
lant, for  an  Order  to  Strike  from  the  Enrollment  Book  of 
the  Twentieth  Election  District  of  the  Twenty-fifth  Assem- 
bly District,  in  the  County  jof  New  York,  the  Name  of 
Henry  Titus. 

The  Commissioners  of  thk  Board  of  Elections  of  the  City 
OF  New  York,  Respondents. 

In  the  Matter  of  the  Application  of  Landon  T.  Davies, 
Appellant,  for  an  Order  to  Strike  from  the  Enrollment 
Book  of  the  Twenty-seventh  Election  District  of  the 
Twenty-lifth  Assembly  District,  in  the  County  of  New 
York,  the  Name  of  John  McGlire. 

The  Commissioners  of  the  Board  of  Elec^fions  of  the  City 
of  New  York,  Respondents. 

JdatUr  of  aBrien,  117  App.  Div.  628,  affirmed. 
Matter  of  Titus,  117  App.  Div.  621.  affirmed. 
Matter  of  McQuire,  117  App.  Div.  687,  affirmed. 
(Argued  April  2,  1907;  decided  April  16,  1907.) 

Appeal  in  eacli  of  the  above-entitled  proceeding  from  an 
order  of  the  Appellate  Division  of  the  Suprenje  Conrt  in  the 
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first  judicial  department,  entered  February  15,  1907,  which 
affirmed  an  order  of  Special  Term  denying  the  application 
therein. 

James  II.  Hickey  for  appellants. 

Williain  B.  Ellison^  Corporation  Counsel  {Royal  E.  T. 
Biggs  and  Theodore  Connoly  of  counsel),  for  respondents. 

Orders  affirmed,  without  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


The  People  of  thk  State  of  New  York  ex  rel.  George  R. 
Adams,  Appellant,  v.  Jacob  F.  Stoll  et  al.,  as  Assessors  of 
the  Town  of  Rosendale,  Respondents. 

People  ex  rel.  Adams  v.  Stall,  117  App.  Div.  914,  affirmed. 
(Argued  April  2,  1907;  decided  April  10,  1907.) 

Appeal  from  an  order  of  the  Appellate- Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Fel)- 
ruary  4, 1907,  which  affirmed  two  orders  of  Special  Term,  one 
dismissing  a  writ  of  certiorari  and  the  other  denying  a  motion 
to  strike  from  the  assessment  roll  of  the  town  of  Rosendale 
certain  assessments  against  relator's  real  property. 

George  li.  Adaiiis  appellant  in  person. 

Howard  Chipp  and  John  E.  Ilardenhxirg  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edwabd  T.  Bartlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


Raymond  L.  Herbert,   Respondent,   v.   Fernando   E.   pk 
MuRiAs  et  al..  Appellants. 

Herbert  v.  de  Murias,  115  App.  Div.  901,  appeal  dismissed. 
(Submitted  April  2.  1907;  decided  April  16,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division   of  the 
Supreme    Court   in   the   first  judicial    department,   entered 
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November  16,  1906,  whicli  affirmed  an  order  of  Special  Term 
denying  a  motion  to  vacate  an  order  of  arrest  granted  under 
subdivision  4  of  section  549  of  tlie  Code  of  Civil  Procedure. 

IleadUy  M.  Greene  for  appellants. 

E,  Pawis  Jones^  Jr.^  and  Lyinan  E.  Warren  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Beien,  Edward  T.  Bartleit, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


In   the   Matter   of  tlio   Probate   of   the   Will  of  Johanna 
DoELGER,  Deceased. 

George  Schneider  et  al.,  Appellants ;  Charles  Keinhardt, 

Respondent. 

Matter  of  BoHger,  113  App.  Div.  913,  affilrmed. 
(Submitted  April  3,  1907;  decided  April  16,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  second  judicial  department,  entered 
June  8,  1906,  which  affirmed  a  decree  of  the  Kings  County 
Surrogate's  Court  admitting  to  probate  an  instrument  pur- 
porting to  be  the  will  of  Johanna  Doelger,  deceased. 

Einar  Chryatie  and  JoJm  P,  Lamerdin  for  appellants. 

James  C,  Cropsey  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  JIiscock  and  Chase,  JJ. 


Anna    Seitz,    Appellant,    v.    Maodalena    Messerschmitt, 
Respondent,  Impleaded  with  Others. 

SeiU  V.  Mes8er8c7i.mitt,  117  App.  Div.  401,  aiBrmed. 
(Submitted ^April  2, 1907;  decided  April  16.  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 


588  MEMOKANDA. 

ruary  8,  1907,  which  affirmed  an  order  of  Special  Terra  grant- 
ing tlie  motion  of  the  respondent  herein  to  be  relieved  of  her 
purchase  of  real  property  at  a  partition  sale. 

John  F,  Frees  and  George  Q.  Collins  for  appellant. 

Joseph  T.  Weed  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edwaed  T.  Bartlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


Angelo  Darienza,  as  Administrator  of  the  Estate  of  Antonio 
GuicEssi,  Deceased,  Appellant,  v.  New  Yokk  City  Railway 
Company,  Kespondent. 

(Submitted  April  8,  1»07;  decided  April  16,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
(See  187  N.  Y.  567.)    

The  People  of  the  State  of  New  York  ex  rel.  William  L. 
Lazenbv,  Respondent,  v.  William  J.  Homer  et  al.,  Consti- 
tuting tlie  Municipal  Civil  Service  Commission  of  the 
City  of  Elmira,  Appellants. 

Matter  of  Launby  v.  Municipal  Civil  Service  Oommiision,  116  App.  Div. 
185,  affirmed. 
(A.rgued  April  8,  1907;  decided  April  28,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  13, 1906,  which  affirmed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendants  to  certify  to  a  payroll  with  the  name 
of  the  relator  thereon. 

John  F,  Murtaicgh  for  appellants. 

Richard  TL  Thurston  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Ccllen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  Hiscock:  and  Chase,  JJ, 
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In  the  Matter  of  the  Accounting  of  Fredeeiok  H.  Stevens 
et  al.,  as  Trustees  under  tlie  Will  of  Julia  A.  Brooks, 
Deceased,  Respondents. 

Clabe  a.  Pickard,  as  Special  Guardian  of  Jesse  B.  Nichols, 

Appellant. 

Matter  of  Stevens,  114  App.  Div.  607.  affirmed. 
(Argued  April  8,  1907;  decided  April  23,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  12,  1906,  which  reversed  that  portion  of  a  decree  of  the 
Chautauqua  County  Surrogate's  Court  granting  an  allowance 
to  the  special  guardian  of  Jesse  B.  Nichols  in  the  above- 
entitled  proceeding. 

Franlc  W.  Stevens^  Benjamin  S,  Dean  and  Clare  A. 
Pickard  for  appellant. 

George  A.  Lewis  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haioht,  Vann,  Hiscock  and  Chase,  J  J. 


.  In  the  Matter  of  the  Petition  of  Albert  Thieriot,  as  Executor 
of  Rosa  Delmonico,  Deceased,  et  al.,  Appellants,  for  the 
Revocation  of  Letters  Testamentary  Issued  to  Josephine  C. 
Delmonico,  as  Executrix  of  Rosa  Delmonico,  Deceased, 
and  for  Her  Removal  as  Testamentary  Trustee. 

Josephine  C.  Delmonico,  Respondent. 

Matter  of  Thieriot,  117  App.  Div.    686,  modified. 
(Argued  April  3,  1907;  decided  April  23,  1907.) 

Appeal  from^  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  Feb- 
ruary 25,  1907,  which  reversed  a  decree  of  the  New  York 
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County  Surrogate's  Court  granting  the  above-entitled  petition 
and  dismissed  the  proceeding. 

Solomon  Hanford  and  WilUain  T.  Ilonston  for  appellants. 

Morgan  J.  O'Brien  and  Hem^y  Major  for  respondent. 

Order  of  Appellate  Division  modified  so  as  to  direct  a 
rehearing  before  the  surrogate,  upon  which  the  issues  raised 
by  petition  and  answer  may  be  tried,  and  as  modified  the  order  is 
affirmed,  without  costs  in  this  court  to  either  party ;  no  opinion. 

Concur:  Ccllen,  Ch.  J.,  O'Brien,  Edward  T.  Babtlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ, 


In  the  Matter  of  Francis  J.  Nekarda,  an  Attorney,  Appellant. 
The  Bar  Association  of  the  City  of  Xew  York,  Kespondent 

Made?' of  Nekarda,  114  App.  Div.  370,  aflSmied. 
(Argued  April  3,  1907;  decided  April  23,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
12, 1906,  which  confirmed  the  report  of  a  referee  and  disbarred 
the  appellant  herein  from  practice  of  the  profession  of  attorney 
and  counselor  at  law  of  the  state  of  New  York. 

£dto{?i  T.  Taliaferro  and  Paxil  Jones  for  appellant. 

Tomphins  McI lvalue  for  respondent. 

Order  affirmed  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bajitlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


David  M.  H.  Place,  Respondent,  v,  Georgiana  E.  KKNNSDTy 
Appellant,  Impleaded  with  Others. 

Place  V.  Kennedy,  89  App.  T)iv.  167,  affirmed. 
(Argued  April  4,  1907;  decided  April  23,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
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January  7,  1904,  aflSrining  a  jndgmeiit  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  of  partition. 

Edward  L.  Blackman  and  Alfred  B.   Cruikshank  for 
appellant. 

Burton  C,  Meighan  for  respondent. 

Judgment  affirmed,  with  cost€  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


William  Stanton,  Appellant,  v.  International  Railway 
Company,  Respondent. 

Stanton  v.  International  Rtihoay  Co.,  109  App.  Div.  910,  affirmed. 
(Argued  April  4,  1907;  decided  April  28,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
November  21,  1905,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  and  granted  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  received  through 
defendant's  negligence. 

Philip  A.  Laing  for  appellant. 

Charles  B,  Sears  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann  and  Chase,  J  J.     Not  sitting :  Hiscock,  J. 


The  People  of  the  State  of  New  York,  Appellant,   v, 
Charles  M.  Colmey,  Respondent. 

People  Y.  Colmey,  116  App.  Div.  516,  affirmed. 
(Argued  April  8,  1907;  decided  April  23,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  first  judicial    department,   entered 
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December  28,  1906,  which  reversed  a  judgment  of  the  Court 
of  General  Sessions  of  the  Peace  in  the  county  of  New  York 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  attempt  to  commit  forgery  in  tlie  first  degree. 

WiUiam  Travers  Jerome^   District  Attorney  (E,  Crosby 
Kindleberger  of  counsel),  for  appellant. 

Clark  Z.  Jordan  and  Charles  Lex  BrooJce  for  respondent. 

Order  affirmed^  no  opinion. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlctt, 
Haight,  Vann,  IIiscock  and  Chase,  JJ. 


Fannie  Kopper,  Respondent,  v.  City  of  Yonkers,  Appellant. 

Kopper  V.  City  of  Tankers,  110  App.  Div.  747,  affirmed. 
(Argued  April  8,  1907;  decided  April  23,  19a7.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  3,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  received  tln'ougli  defendant's  negligence. 

Francis  A,  Winslow  fiudi  WiUiam  J.  IFaZZm  for  appellant. 

TJiomas  F,  Curran  and  William  F.  Bleakley  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


Richard-  A.   Peabody,  Respondent,    v.    The    Anthony  & 
ScoviLL  Company,  Appellant. 

Peabody  v.  AniJiony  &  Scovill  Co.,  104  App.  Div.  681,  affirmed. 
(Argued  April  8,  1907;  decided  April  23,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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5,  1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  decision  of  Uie  court  on  trial  at  Special  Term  in  an 
action  to  rescind  an  alleged  sale  of  stock. 

Louis  Marshall  and  Samuel  II.  Eoins  for  appellant. 

Thomas  Thacher  and  Mark  II y man  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cdllen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
IIaioht,  Vann,  Hiscock  and  Chase,  JJ. 


Eliza   Poland,  Appellant,  v.  United   Traction  Company, 

Respondent. 

Poland  V.  UaUe:l  Traction  Ck,  112  App.  Div.  907,  affirmed. 
(Argued  April  8,  1907;  decided  April  2o,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
19,  1906,  affirming  a  judgment  in  favor  of  defendant  entered 
npon  a  dismissal  of  the  complaint  bj  the  court  at  a  Trial  Term 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence. 

George  B,  Weill iigton  for  appellant. 

John  E.  MacLean  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brikn,  TIaight  and  Hiscock, 
JJ.  Dissenting :  Edward  T.  Bartlett  and  Vann,  JJ.  Not 
sitting :  Chase,  J. 

Francis    J.   Markwam,    Respondent,   v.   David  Stevenson 
Brewing  Company,  Appellant. 

Markham  v.  Stevenson  Breioing  Co.,  Ill  App.  Div.  178,  affirmed. 
(Argued  April  8,  1907;  decided  April  28.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  March 
38 
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2,  1906,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial  in  an  action  to  recover 
for  alleged  violations  of  covenants  contained  in  a  lease. 

Oratz  Nathan  and  Thoyjias  J.  Farrell  for  appellant. 

John  II.  Corwin  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brikn,  Edward  T.  Bartlett, 
Haioht,  Vanx,  Hiscock  and  Chase,  JJ. 


Mary  A.  Halloran,  Respondent,  v.  Isidob  Straus    et  al., 

Appellants. 

Halloran  v.  Straus,  112  App.  Div.  899,  affirmed. 
(Argued  April  9,  1907;  decided  April  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
15,  1906,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  received  through  defendants'  negligence. 

Edmond  E.  Wise  for  appellants. 

Albert  Stichiey^  Jr,^  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion.  , 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haioht,  Yann,  IIiscock  and  Chase,  JJ. 


Samuel  Untermyer,  Appellant,  v.  The  City  of  Yonkers, 

Respondent. 

Untermyer  y.  City  of  Yonkers,  112  App.  Div.  308,  reversed. 
(Argued  April  15,  1907;  decided  April  23,  1907.) 

Appeal  from  an   order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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April  27,  1906,  which  reversed  a  judgment  of  Special  Term 
vacating  and  setting  aside  certain  assessments  against  property 
belonging  to  plaintiif  and  granted  a  new  trial. 

Louis  Marshall  and  Ralph  E.  Prime  for  appellant. 
Thomas  F,  Cwrran  for  respondent. 

Per  Curiam,  The  condition  of  the  record  in  this  case 
leaves  ns  no  alternative  but  to  reverse  the  order  of  the  Appel- 
late Division  and  to  affirm  the  judgment  entered  upon  the 
decision  at  Special  Term.  The  learned  trial  court  made  cer- 
tain findings  of  fact  which,  so  long  as  they  stand  unreverfeed, 
must  inevitably  control  the  decision  of  the  case  if  they  are 
supported  by  evidence.  An  examination  of  the  record  dis- 
closes that  these  findings  have  the  support  of  some  evidence, 
and,  as  the  order  of  the  Appellate  Division  is  silent  as  to  the 
grounds  upon  which  it  reversed  the  judgment  entered  upon 
the  decision  of  the  trial  court,  it  must  be  assumed  to  be  a 
reversal  purely  upon  questions  of  law.  (Code  Civ.  Pro. 
§  1338.)  Since  this  court  is  bound  by  the  facts  as  thus  found 
by  the  trial  court  and,  in  effect,  approved  by  the  Appellate 
Division,  the  only  question  open  for  decision  by  this  court  is 
whether  the  conclusions  of  law  arrived  at  by  the  trial  court 
are  sustained  by  the  findings  of  fact.  As  to  that  question 
there  is  no  doubt  whatever.  The  trial  court's  conclusions  of 
law  are  the  necessary  corollaries  of  tlie  findings  of  fact,  and 
the  Appellate  Division  should  either  have  reversed  the  trial 
court  upon  the  law  and  the  facts,  or  have  affirmed  the  judg- 
ment. As  it  did  neither  of  these  things,  it  follows  that  the 
order  of  the  Appellate  Division  must  be  reversed  and  the 
judgment  entered  upon  the  decision  of  the  trial  court  affirmed, 
with  costs  to  the  appellant  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Bartlett,  IIaight, 
Werner,  Willard  Bartlett  and  Hiscock,  JJ.,  concur. 

Ordered  accordingly. 
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John    von    dbb    Born,    Appellant,    v,    Anton    Schultz, 
Kespondent. 

von  der  Born  v.  Schultz,  111  App.  Div.  263,  affirmed. 
(Argued  April  9,  1907;  decided  April  80.  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  2,  1906,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  granted  a  new  trial  in  an 
action  to  recover  for  an  alleged  breach  of  contract. 

Robert  C.  ^d?a/^y  for  appellant. 

Brainard  Tolles  and  George  W,  McAdam  for  respondent. 

Order  affirmed  and  judgment  al>solute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur:  Citllen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlktt, 
Haight,  Vann,  IliscocK  and  Chase,  JJ. 


AuGUSTjs    K.    Sloan,    Respondent,   v.   National    Surety 
Company,  Appellant. 

Sloan  V.  National  Surety  Co.,  Ill  App.  Div.  94,  affirmed. 
(Argued  April  10,  1907;  decided  April  30,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  Feh- 
ruary  9,  1906,  which  revei'sed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  and  an  order  denying  a  motion  for  a  new  trial 
and  granted  a  new  trial  in  an  action  to  recover  upon  two 
indemnity  bonds. 

William  B.  Ilornhlower^  Charles  A,  Boston  and  William 
J,  Griffin  for  appellant. 

Albert  li.  Tlager  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  IIaight,  Vann,  His- 
cocK  and  Chase,  JJ.     Not  sitting :  Edward  T.  Bartlett,  J. 
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Clinton  Snook,  Respondent,  v.  Ida  L.  French,  Appellant, 
Impleaded  with  Others. 

Snook  V.  French,  111  App.  Div.  910,  affirmed. 
(Submitted  April  10.  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  23,  1906,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  foreclose  a  mortgage. 

Loida  L.  Waters  and  Clarence  W,  Austin  for  appellant. 

George  H.  Sears  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  Hiscock  and  Chase,  J  J. 


Mary  Eafferty,  Respondent,  v.  Eichard  K.  Anderson, 

Appellant. 

Bafferty  v.  Anderson,  106  App.  Div.  883.  affirmed. 
(Argued  April  10,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
11,  1905,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  to  restrain  the  defendant  from  interfering  with  a  cer- 
tain fence  erected  by  the  plaintiff  or  trespassing  upon  the 
land  inclosed  tliereby. 

Thomas  O'^Cofinor  for  appellant. 

Eugene  D.  Flanigan  and  Benjamin  W,  Knower  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann  and  Hiscock,  J  J.     Not  sitting :  Chase,  J. 
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Charles  A.  Keene,  Respondent,  v.  Newark  Watch  Cask 
Material  Company,  Appellant. 

Keene  v.  Netoark  Watch  Com  Material  Co,,  112  App.  Div.  7,  affirmed. 
(Argued  April  11,  1907;  decided  April  80,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
31,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  in  an  action  to  recover 
upon  a  guaranty  bond.  « 

Isaac  Z.  Miller  and  Benjamin  F.  Edaall  for  appellant. 

George  C,  Harrison  for  respondent. 

Judgment -affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Baktlett, 
Haight,  Vann,  Hiscock  and  Chase,  J  J. 


Emilie  Kohm,  as  Administratrix  of  the  Estate  of  Adolph 
KoHM,  Deceased,  Appellant,  v.  Interborough  Bapid  Tran- 
sit Company,  Respondent. 

Kohm  V.  Interborough  Eapid  Transit  Co.,  Ill  App.  Div.  925,  affirmed. 
(Argued  AprU   11,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
7,  1906,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  disinissal  of  the  complaint  by  the  court  at  a  Trial  Term 
in  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
alleged  to  have  been  caused  by  defendant's  negligence. 

Chdrles  Sleekier  and  Levin  L,  Brown  for  appellant. 

«/.  Osgood  NichoUy  Alhert  J,  Kenyon  and  Charles  A. 
Gardiner  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Haight,  Yann,  Hisoook 
and  Chase,  JJ.     Dissenting  :  Edward  T.  Bartlett,  J. 
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William  Belden,    Respondent,  v.    Oldsmobile  Company, 

Appellant. 

Belden  v.  Oldsmobile  Co.,  112  App.  Div.  8»9,  affirmed. 
(Submitted  April  11,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
15,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  rescind  a  contract  of  sale  and  to  recover  back 
the  J  urchase  price  on  the  ground  of  breach  of  warranty. 

C.  Andrade^  e//'.,  for  appellant. 

Lemuel  E\  Quigg  and  Charles  W.  Coleinan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
IIaight,  Vann,  HiscocK  and  Chase,  JJ. 


John  A.   C.   Nichols,   Respondent,  v.  The  City  of  New 
RocHELLE,   Appellant. 

NiehoUv,  City  of  New  RocMle,  111  App.  Div.  921,  affirmed. 
(Argued  April  11,  1907;  decided  April  80,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  3,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 

Ah7*am  J,  Rose^  Alfred  C.  Pette  and  Williatn  D.  Sawyer 
for  appellant. 

Michael  J.  Tierney  for  respond^ent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haioht,  Vann,  Hiscock  and  Chase,  JJ. 
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Jacob  Klein,  Respondent,  v.  Martin  T.  Gabvey,  Appellant 

Klein  v.  Garvey,  112  App.  Div.  911,  affirmed. 
(Argued  April  11.  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  11,  1906,  affirming  a  judgment  in  favor  of  plain tifi 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 

Carl  Schurz  Petrasch  and  Henry  S,  Mansfield  for 
appellant. 

Julius  Tlilhern  Cohn  for  respondent^ 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Babtlett, 
Haight,  Vann,  Hiscook  and  Chase,  JJ. 


Ratje  Bunke,  Respondent,  v.  New  York  Telephone 
Company,  Appellant. 

Bunke y.  New  York  Telephone  Co,,  110  App.  Div.  241,  affirmed. 
(Argued  April  11,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  Jan- 
uary 17,  1006,  affirming  a  judgment  of  the  Appellate  Terra 
which  affirmed  a  judgment  of  the  Municipal  Court  of  tlie 
city  of  New  York  in  favor  of  plaintiff  entered  upon  a  verdict 
in  an  action  to  recover  for  an  alleged  trespass. 

Alfred  B,  Cruilcshank  and  John  II.  Cahill  for  appellant. 

Thaddeus  D.  Kennesoti  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cstllen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  Hiscook  and  Chase,  J  J. 
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Eppens,  Smith  &  Wiemann  Oompany,  Kespondent,  v.  Hart- 
ford Fire  Insura^nce  Company,  Appellant. 

Eppem,  Smith  A  Wiemann  Co.  v.  Hartford  Fire  Ins.  Co.,  112  App.  Div. 
900,  affirmed. 
(Argued  April  12,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  27,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  recover  an  amount  alleged  to  be  due  under  a 
policy  of  fire  insurance. 

Raymond  Euhensteiii  and  Edgar  J.  Nathan  for  appollant. 

Arnold  L.  Davis  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett 
Haight,  Vann,  lIiscocK  and  Chase,  JJ. 


Ermenia  Arcieri,  as  Administratrix  of  the  Estate  of  Donato 
Arcieri,  Deceased,  Respondent,  v.  The  Long  Island 
Railroad  Company,  Appellant. 

Arcieri  v.  Tjonfj  Island  R  R  Co.,  112  App.  Div.  912,  affirmed. 
(Argued  April  12, 1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
9,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  the  death  of  plaintiff's  intestate 
alleged  to  have  been  caused  by  defendant's  negligence. 

WiUiam  C.  Beecher  and  JonepK  F,  Keany  for  appellant. 

Rosario  Maggio  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  IIiscock  and  Chase,  JJ. 
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Fbank  Russell,   Respondent,  v.  National  Exhibitiok 
Company,  Appellant. 

RuMdl  V.  NatioTwX  Exhibition  Co.,  103  App.  Div.  609,  afSrmed. 
(Argued  April  15,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Dis^ision  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
13,  1905,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  an  amount  alleged  to  be  due  under  a 
cjn tract  for  services. 

Cornelius  J.  Sullivaji^  De  Lancey  Nicoll  and  Raymond  D, 
Tkurber  for  appellant. 

John  M.  Ward  for  respondent. 

Jjidgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullkn,  Ch.   J.,    Gray,   Edwakd  T.  Baktlett, 
Haight,  Werner,  Willard  Bartlett  and  IIisoock,  JJ. 


Edward   Cramsey,  Respondent,  v,  Charles  A.  Sterling, 

Appellant. 

Cramsey  v.  8lei-ling,  111  App.  Div.  568,  affirmed. 
(Argued  April  15,  1907;  decided  April  30,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
9,  1906,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  and  granting  a  new  trial  in  an  action  to  rescind 
and  set  aside  a  conveyance  of  an  interest  in  certain  i*eal  and 
personal  property  upon  the  ground  of  false  representations 
having  Induced  the  conveyance. 

Iluhert  E,  Rogers  for  appellant. 

Lyman  E,  Warren  and  George  W.  Bristol  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel. 
lant  on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  J  J, 
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Cathakine    Hynds,    Respondent,    v,    Brooklyn    Heights 
Railroad  Company,  Appellant. 

Eynda  v.  Brooklyn  Heights  R.  R,  Co.,  \n  App.  Div.  339,  affirmed. 
(Argued  April  15,  1907;  decided  April  80,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  8,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  received  through  defendant's  negligence. 

1.  R.  Oeland  and  George  D,  Yeomans  for  appelant. 

George  V.  Brower  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 


Marcella  M.  Keefe,  Respondent,  v.  The  Liverpool  and 
London  and  Globe  Insdrance  Company,  Appellant. 

Keefe  v.  Liverpool  <fc  London  d  Globe  Ins.   Co.,  Ill  App.   Div.   907, 
affirmed. 

(Argued  April  15,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  6,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  upon  a  policy  of  fire 
insurance. 

Thomas  S.  Jones  for  appellant. 

D,  F.  Searle  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett 
Haight,  Werner  and  Willard  BARTLET-r,  JJ.    Not  sitting  : 

HiSOOCK,  J. 
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Buffalo  Clean  Street  Company,  Appellant,  v.  Crrr  of 
Buffalo,  Respondent. 

Buffalo  Glean  Street  Co.  v.  Cit^  of  Buffalo,  113  App.  Div.  887,  affirmed. 
(Argued  April  15,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  12,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a'  dismissal  of  the  complaint  by  the  court  at 
SiMJcial  Term  in  an  action  for  the  reformation  of  a  contract. 

Simon  Fleiachmann  and  Damcbse  J.  Cadotte  for  appellant. 

Samuel  F,  Moran  and  Louis  E,  Deabdcker  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartleft, 
Haight,  Werner,  Willard  Bartlett  and  IIiscock,  JJ. 


James  E.  Rock  et  al.,  Respondents,  v.  The  Acker  Process 
Company,  Appellant. 

Mary  Clifford,  Respondent,  v»  The  Acker   Process 
Company,  Appellant. 

Annie  F.  Joyce  et  al.,  Respondents,  v.  The  Acker  Process 
Company,  Appellant. 

John  Koelle,  Respondent,  v.  The  Acker  Process  Company, 

Appellant. 

Katie  Locher,  Respondent,  v.  The  Acker  Process  Company, 

Appellant. 

Andrew  Wattengel,  Respondent,  v.  The  Acker  Process 
Company,  Appellant. 

Bo^^k  V.  Acker  Process  Co.,  112  App.  Div.  695,  affirmed. 
(Argued  April  16.  1907;  decided  April  80,  1907.) 

Appeal  in  each  of  the  above-entitled  actions  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
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fourth  judicial  department,  entered  May  8,  1906,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee  in  an  action  to  restrain  an  alleged  nuisance  and  to 
recover  damages  occasioned  thereby. 

Mortimer  Stiefel  for  appellant. 

P.  F,  King  for  respondents. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  BAftTLETT, 
Haight,  Werner,  Willard  BARTLErr  and  Hiscock,  JJ. 


AuoirsTiTs  S.  Fitch  et  al..  Respondents,  v.  Tina  B.  Eraser, 

Appellant. 

Fitch  V.  Fraser,  109  App.  Div.  440,  affirmed. 
(Argued  April  16,  1907;  decided  April  30,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December 4,  1905,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  granting  a  new  trial  in  an  action  to  compel 
contribution  in  payment  of  a  promissory  note  of  which  all  the 
parties  to  the  action  were  signers. 

Edwin  D.  Wagner  and  Robert  A,  Fraser  for  appellant. 

Alexander  Neish  for  respondents. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 
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Clarence  D.  Baldwin,  Appellant,  v.  John  J.  McGeath, 
Eespondent,  Impleaded  with  Another. 

Baldwin  Y.  McGrath,  113  App.  Div.  902,  affirmed. 
(Argued  April  16,  1907;  decided  April  30,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
16,  1906,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  in  an  action  to  compel  specific  performance  of 
contracts  for  the  conveyance  of  real  property. 

Lucius  II.  Beers  and  Darius  E.  Peck  i(jT  appellant. 

Charles  F,  Brown^  Charles  Stewart  Davison  and  Sol.  A. 
Cohn  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartletf  and  Hiscock,  J  J. 


OswELL  C.  Phillips,  Respondent,  v,  Charles  N.  Lindley, 

Appellant. 

Phillips  V.  Lindley,  112  App.  Div.  283.  affirmed. 
(Argued  April  17,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  30,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  to  recover  on  a  contract  alleged  to  guarantee 
the  payment  of  a  promissory  note. 

William  IL  Harris  for  appellant. 

John  Ewen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartletf  and  Hiscock,  JJ. 
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Samttel    J.    Peacock,     Eespondent,    v.    Thomas    Bailby, 

Appellant. 

Peacock  v.  Bailey,  112  App.  Div.  921,  affirmed. 
(Submitted  April  17,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  27,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  under  ejction  1609  of  the  Code  of  Civil 
Procedure  to  recover  for  an  alleged  forcible  eviction  without 
process. 

George  E.  Miner  for  appellant. 

Frederick  S,  Lyke  and  Graham  Witschief  for  respondent. 

Judgment  affirmed,  with  "Costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T,   Bartlett, 
IIaioht,  Werner,  Willard  Bartlett  and  Hisoock,  J  J. 


John  G.  Koenen  et  al..  Respondents,  v.  The  City  of  Mount 
Vernon  et  al..  Appellants,  Impleaded  with  Another. 

Koenen  v.  City  of  Mount  Vernon,  107  App.  Div.  622,  affirmed. 
(Argued  April  17,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  tlie  second  judicial  department,  entered 
September  16,  1905,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  to  compel  the  defendant  city  of  Mount 
Vernon  to  widen  Oakley  avenue  in  said  city  and  to  restrain 
the  other  defendants  from  encroaching  thereon. 

MiloJ.  White  for  appellants. 

Walter  S,  Allerton  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner  and  IIiscock,  J  J.  Not  sitting :  Willard 
Bartlett,  J. 
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James    Taloott,   Appellant,  v.     The    Wabash    Kailboad 
Company,  Respondent. 

Taleott  v.  Wabaa/t  Bailroad  Co.,  109  App.  Div.  491,  aflSrmed. 
(Argued  April  17, 1907;  decided  May  7, 1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 16,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  conrt  at  a 
Trial  Term  without  a  jury  in  an  action  under  a  contract  of 
carriage  to  recover  the  value  of  baggage  destroyed. 

ThomcLs  II,  Bothwell  for  appellant. 

Adelhert  Moot  and  Ilelcii  Z,  M,  Rogers  for  respondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.^  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartletf  and  Hiscock,  JJ. 


Thomas  Finucan,  Appellant,  v.  Thomas  T.  Ramsden  et  al., 
Respondents. 

Finuean  v.  RarMden,  111  App.  Div.  920,  affirmed. 
(Argued  April  17,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  31,  1906,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  the  cutting  down  of 
trees  alleged  to  have  been  growing  on  plaintiflPs  land. 

George  Wallace  for  appellant. 

James  W.  Treadwell  and  Fred  Ingraham  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullkn,  Ch.  J.,  Gray,  Edward   T.  Babtlett, 
Haight,  Werner,  Willard  Bartlett  and  IIiscock,  JJ. 
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Chablks  H.  Boaz,  Appellant,  v.  Frank  W.  Coolbaugh, 
BespoDdent. 

Boaz  V.  Coolbaugh,  114  App.  Div.  902,  affirmed. 
(Argued  April  18, 1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
25,  1906,  affirming  a  judgment  in  favor  of  defendant  erttered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  in  an  action  to  rescind  a  sale  of  stock  on  the 
ground  that  it  was  induced  by  fraud. 

Alexander  Thain  and  Burton  Thompson  Beach  for 
appellant. 

Frank  S.  Oannon^  Jr.^  and  Frank  IL  Curry  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Cli,  J.,  Gray,  Edward  T.  Babtlett, 
Haioht,  Werner,  Willard  Bartlett  and  Hiscock,  J  J. 


Isaac  E.  Smith,  Appellant,  v.  The  Village  of  Fort  Plaik, 

Respondent. 

Smith  V.  Village  of  Fart  Plain,  112  App.  Div.  907,  affirmed. 
(Argued  April  18,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered 
March  21,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury  in  an  action  to  restrain  the  diver- 
sion of  the  waters  of  a  stream  and  for  damages. 

Andrew  J,  Nellis  for  appellant. 

Joseph  L.  Moore  and  //.  M,  Eldredge  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  IIiscock,  JJ. 
39 
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The  Oeiental  Baitk,  Respondent,  v.  Savemo  Qallo,  ' 

Appellant 

Oriental  Bank  v.  Gallo,  112  App.  Div.  860,  afllrmed. 
(Submitted  April  19,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  May 
18,  1906,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  the  amount  of  a  certified  check 
deposited  by  the  defendant  with  the  plaintiff  bank  upon  the 
ground  that  the  indorsement  prior  to  defendant's  was  a  forgery. 

J.  Stewart  lioss  and  Effinghain  L.  Holywell  for  appellant 

De  Witt  Bailey  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.;   Gray,  Edward  T.  Bartlett, 
Haioht,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 


Joseph  W.  Mathers,  Respondent,  v.  Interdrbak  Street 
Railway  Company,  Appellant. 

Mathers  v.  Interurban  Street  Ey,  Co.,  112  App.  Div.  897,  reversed. 
(Argued  April  19,  1907;  decided  May  7.  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  20,  1906,  whicli  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  and  an  order  denying  a  motion  for  a 
new  trial  and  granted  a  new  trial  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  caused  by  defendant's 
negligence. 

Charles  F.  Brown^  Bayard  IL  AmeSy  Anthony  J.  Ernest 
and  Henry  A,  Robinson  for  appellant. 

Thomas  J,  G^Neill  and  Frank  M.  Hardenhrooh  for 
respondent. 
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Order  of  Appellate  Division  reversed  and  judgment  of 
Trial  Term  affirmed,  with  costs  in  both  courts,  on  authority  of 
Reed  V.  Metropolitan  St.  Ry.  Co.  (180  N.  Y.  315);  no 
opinion. 

Concur :  Cullen,  Oh.  J.,  Gkay,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscook,  JJ. 


Henry  McNabb  et  al.,  Respondents,  v.  Rebecca  Meryash 
et  al.,  Appellants. 

McNahb  V.  Meryash\  113  App.  Div.  903,  affirmed. 
(Argued  April  19,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
19,  1906,  affirming  a  judgment  in  favor  of  plaintiflEs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  to  foreclose  a  mechanic's  lien. 

Lewis  Johiudony  Edward  W.  S.  Johnston^  Edward  P. 
OrreUy  Jr..,  and  Ludwig  Hdbein  for  appellants. 

Ferdinand  E.  M.  BuUowa  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,   Edward   T.   Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  ^  J. 


Charles  H.  Weidner,  Respondent,  v.  George  W.  Olivit 
et  al.j  Appellants. 

Weidner  v.  OHMt,  108  App.  Div.  122,  affirmed. 
(Argued  April  22,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary  11,   1906,   affirming  a  judgment  in   favor  of   plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
,new  trial  in  an  action  to  recover  an  amount  alleged  to  be  due 
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for  produce  shipped  to  defendants,   who  were  commission 
mercliants,  for  sale. 

Judson  G.  Wells  for  appellants. 

John  J,  Linson  and  Daniel  B,  Deyo  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.   J.,  Gkay,  Edward  T.  Bartlett, 
Haioht,    Werner  and  Willard  Bartlett,   JJ.     Absent: 

IIlSCOCK,  J. 

The  Mercantile  National  Bank  of  the  City  of  New 
York,  Respondent,  v,  Henry  B.  Sire,  Appellant. 

Mercantile  Nat,  Bank  v.  Sirey  111  App.  Div.  923,  affirmed. 
(Argued  April  22,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 17,  1906,  affirming  a  judgment  in  favor  of  pliaintiff 
entered  upon  the  report  of  a  referee  in  an  action  to  recover 
on  promissory  notes. 

Franklin  Bien  for  appellant. 

Royall  Victor^  William  V.  Howe  and  Albert  S.  Hidley 
for  respondent. 

Judgment  affirmed,  with  costs  and  $1,000  damages  for 
delay,  under  subdivision  5  of  section  3251  of  the  Code  of 
Civil  Procedure ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Baktlett, 
IIaight,   Werner  and   Willard  Bartlett,  JJ.     Absent : 

HiSCOCK,  J. 

Rastus  S.  Kansom,  as  Trustee  for  Mary  F.  Welch,  Appellant, 
V.  The  Nassau  Trust  Company  of'the  City  of  Brooklyn, 
Respondent. 

Ransom  v.  Nassau  Trvst  Co.,  107  App.  Div.  624,  affirmed. 
(Argued  April  22,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tike  second  judicial  department,  entered  Sep- 
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tember  5,  1905,  aflSrming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  to  recover  for  an  alleged 
conversion  of  trust  funds. 

Maphael  J.  Moses  for  appellant. 

TT.  C.  Percy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht  and  Werner,  J  J.  Not  sitting :  Willard  Bartlett,  J. 
Absent :  Hiscock,  J. 


Frank  Lane,  Respondent,  v.  The  New  York  Central  and  * 
Hudson  River  Railroad  Company,  Appellant. 

Lane  v.  N,  T.  C.  <fc  //.  H.  B.  R.  Co.,  112  App.  Div.  904,  affirmed. 
(Argued  April  22,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  25,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Henry  Purcell  for  appellant. 

iT.  F.  Breeii  for  respondent. 

Judgment  affirmed,  with  costs,  on  authority  of  McCoy  v. 
N.  T.  a  <&  n.  B,  R.  R,  Co,  (185  K.  Y.  276) ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haight, 
Werner  and  Willard  Bartlett,  J  J.  Not  sitting :  Qray,  J. 
Absent :  Hiscock,  J. 


Francis  W.  Bissell,  Kespondent,  v.   The  Sackett  Wall 
Board  Company,  Appellant. 

Bimll  V.  Sackett  Wall  Board  Co.,  113  App.  Div.  891,  affirmed. 
(Argued  April  22,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial   department,  entered 
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May  31,  1906,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for. a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Frank  Gibbons  and  Harry  A.  Talbot  for  appellant. 

James  M.  E.  O^  Grady  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullbn,  Ch.  J.,  Gray,  Edward  T,  Babtlett, 
Haight,  Werner,  Willard  BARTLE'rr  and  Hisgook,  JJ. 


The  People  of  the  State  o*'  New  Fork  ex  rel.  Frederic 
W.  Shepard,  Respondent,  v,  William  B.  Ellison,  as 
Commissioner  of  Water  Supply,  Gas  and  Electricity  of  the 
City  of  New  York,  Appellant. 

People  ex  rel,  Shepard  v.  Ellison,  114  App.  Div.  920,  affirmed. 
(Argued  April  23,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  tbe 
Supreme  Court  in  the  second  judicial  department,  entered 
August  10,  1906,  upon  an  order  which  aflirmed  an  order  of 
Special  Term  granting  a  motion  for  a  peremptory  writ  of 
mandamus  to  compel  the  defendant  to  restore  the  relator  to 
the  position  of  clerk  in  the  department  of  water  supply,  gas 
and  electricity  in  the  city  of  New  York. 

William  B.  Ellison^  Corporation  Counsel  {James  D.  Bell 
of  counsel),  for  appellant. 

Samuel  II.  Ordway^  Conrad  Saxe  Keyes  and  Frederic 
White  Shepard  for  respondent. 

Judgment  aflSrmed,  with  costs,  on  opinion  on  the  previous 
appeal  (181  N.  Y.  339). 

Concur:  Cullen,  Ch.  J.^  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hisoook,  J  J. 
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Thb     Brooklyn    Union    Elevated    Eailroad    Company, 
Respondent,  v.  The  City  of  New  York,  Appellant. 

Brooklyn  Union  Elevated  R,  R.  Co,  v.  City  of  New  York,  112  App.  Div. 
923,  modified. 
(Argued  April  28,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  4, 1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover  compensation 
for  the  use  by  defendant  of  the  plaintiff's  elevated  railroad 
structure  as  a  support  for  its  police  and  fire  telegraph  wires. 

WiUiam  B.  Ellison^  Corporation  Couiisel  {James  D.  Bell 
and  Jarnea  W.  Covert  of  counsel),  for  appellant. 

George  W,  Wingate  for  respondent. 

Judgment  modified  by  deducting  from  recovery  the  interest 
accruing  on  plaintiff's  claim  prior  to  thirty  days  before  the 
commencement  of  the  action,  being  $9,041.19,  and  as  modi- 
fied affirmed,  without  costs  in  this  court  to  either  party ;  no 
opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 


J.   Frank  Barr,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Barr  v.  K  T.  C.  db  R,  R.  R.  R.  Co.,  112  App.  Div.  901.  affirmed. 
(Argued  April  22,  1907;  decided  May  7,  1907.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  tlie  fourth  judicial  department,  entered 
March  17,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
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Henry  PurceU  for  appellant. 
Irving  O.  Ilvhhs  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur :  Cullen,  Ch.  J.,  Edward  T.  Bartlett,  Haioht, 
Werner  and  Willard  Bartlett,  J  J.  Not  sitting:  Gray,  J. 
Absent :  Hisoock,  J. 


Allen  B.   Flanders,   Appellant,  v.  Anna  Eoboff  et  aL^ 
Eespondents. 

Flanders  v.  Bosoff,  111  App.  Div.  1,  affirmed. 
(Argued  April  24,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  29,  1906,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury  in  an  action  to  compel  specific 
performance  of  a  contract. 

John  P,  Kellas  and  William  S,  Wade  for  appellant. 

Oordon  IL  Main  and  Martin  E,  McCla/ry  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haioht,  Werner,  Willard  Bartlett  and  Hisoock,  JJ. 


Abraham  W.  Ladd,  Appellant,  v.  The  Title  Guarantbb 
and  Trust  Company,  Respondent. 

•     LaM  V.  TiiU  Ouajantee  db  Timst  Co.,  113  App.  Div.  902,  affirmed. 
(Argued  April  24.  1907;  decided  May  10,  1907.) 

\ 
Appeal  from  a  judgment  of  the  Appellate  Division  of  th^ 

Supreme  Court  in  the  first  judicial  department,  entered  May 
17,  1906,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury  in  an  action  to  recover  on  a  contract  of  guar* 
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anty  for  a  loss  occasioned  through  defendant's  alleged  negli- 
gence in  making  a  search  for  incumbrances  on  a  piece  of  real 
property  accepted  as  security  for  a  loan. 

Frank  Barker  for  appellant. 

Edward  E,  Sprague  and  Harold  Swain  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :•  CuLLEN,  Ch.  J.,  Gray,  Edward  T.  Babtlett, 
Haight,  Werner,  Willard  Bartlett  and  Hisoock,  JJ. 


The  First  National  Bank  op  Ossining,  Respondent,  v. 
John  Hoag,  Appellant,  Impleaded  with  Another. 

Fint  Nat.  Bank  of  Ossining  v.  Ilaag,  112  App.  Div.  920,  affirmed. 
(Submitted  April  24,  1907;  decided  May  10,  1907.)    " 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  4,  1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  in  an  action  to 
recover  the  amount  of  a  promissory  note. 

Frank  L.  ybwngr  for  appellant.' 

i 

Smith  Lent  and  Samuel  Watson  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullbn,  Ch.  J.,  Gray,   Edward   T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hisoook,  J  J, 


George  V.  Hartmann  et  al.,  Eespondents,  v.  Francis  J. 
SoHNUGG  et  al..  Individually  and  as  Executors  of  and 
Trustees  under  the  WiU  of  John  Sohnugg,  Deceased,  et  al., 
Appellants. 

Hartmann  v.  Schnugg,  113  App.  Div.  254,  affirmed. 
(Argued  April  24,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Mav 
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23, 1906,  affirming  a  judgment  in  favor  ©f  plaintiflEs  entered 
upon  a  decifiion  of  the  court  on  trial  at  Special  Term  in  an 
action  for  an  accounting. 

Joseph  Mosenzweig  for  appellants. 

JEckoard  8.  Clinch  for  respondents. 

Judgment  affirmed,  with  costs. 

Concur :  Oullen,  Ch.  J.,   Gray,  Edward  T.  Bartlktt, 
Haight,  Werner,  Willard  Bartlett  and  Hisoogk,  JJ. 


The  People  of  the  State  op  New  York,  Respondent,  v. 
Georoe  B.  McClellan,  Appellant. 

P^e  V.  McCleUan,  118  App.  Div.  177,  affirmed. 
(Argued  April  24,  1907;  decided  May  10,  1907.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  8,  1907,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  set  aside  the  summons  and 
complaint  in  an  action  of  quo  warranto  and  the  service  thereof 
as  unlawful. 

The  following  is  the  question  certified :  "  Was  the  deter- 
mination of  former  Attorney-General  Mayer,  denying  the 
application  of  William  Randolph  Hearst  for  leave  to  bring  an 
action  in  the  nature  of  quo  warranto  to  try  the  title  to  tlie 
office  of  Mayor  of  the  City  of  New  York,  a  bar  to  his  succes- 
sor in  acting  under  the  authority  vested  in  him  by  law  in 
bringing  this  action  ?  " 

Eugene  Lamb  RicTiards^  Jr,y  and  G.  D,  B,  Ha^ouck  for 
appellant. 

William  Schuyler  Jackson^  Attorney 'General  {Charles  A. 
Dolson  of  counsel),  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Ingbaham,  J., 
below  and  question  certified  answered  in  the  negative. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edwasd  T.  Bastlett, 
Haioht,  Werner,  Willard  Bartlett  and  Hisoook,  JJ, 
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Howard  Iron  Works,  Respondent,  v.  Buffalo  Elevating 
Company,  Appellant. 

Eotoardlron  Works  v.  Buffalo  Elevating  Co.,  113  App.  Div.  562,  affirmed. 
(Argued  April  25,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  10,  1906,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  the  report  of  a  referee  in  an  action  to  recover 
for  labor  performed  and  materials  furnished. 

Tracy  O,  Becker^  Lincoln  A.  Groat  and  Alfred  L,  Becker 
for  appellant. 

LoranL,  Lewisy  Jr. ^eind  WiUiam  0.  Carrollior Tespondent 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hiscook,  JJ. 


Francis  Conlon,  Respondent,  v.  The  City  of  New  York, 

Appellant. 

Oonlon  V.  City  of  New  York,  112  App.  Div.  912,  affirmed, 
(Argued  April  25,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  dei)artment,  entered  April 
12,  1906,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  damages  alleged  to  have  been  caused 
to  plaintiffs  property  through  defendant's  negligence  in 
failing  to  provide  a  proper  outlet  for  a  sewer. 

Williairh  B.  Ellison^  Corporation  Cotmsel  {Theodore  Con- 
noly  and  Royal  E,  T  Riygs  of  counsel),  for  appellant. 

Charles  Maitland  Beattie  and  Joseph  P,  Hennessy  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cdllen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Willard  Bartlett  and  Hiscook,  JJ.  Not  voting : 
Haight,  J. 


620  MEMORANDA. 

Leandeb  Brink,  Appellant,  v.  Willi ak  D.  Stbatton  et  aL, 
Bespondents. 

Brink  v.  Stratton,  112  App.  Div  299,  affirmed. 
(Argued  April  25,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  8,  1906,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  on  a  promissory  note. 

John  F.  Bradner  for  appellant. 

Ahramrh  F.  Servin  and  Thomas  Watts  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Oh.  J.,  Gray,  Edward  T.  Bartlett, 
Haight,  Werner,  Willard  Bartlett  and  Hisoock,  JJ. 


Martha    Becker,    Bespondent,    v.    Metropolitan    Life 
Insurance    Company,    Appellant. 

Beek&r  ▼.  Metropolitan  Life  Ins,  Co.,  113  App.  Div.  893,  affirmed. 
(Argued  April  26,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
9,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
npon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  on  a  policy  of  life  insurance. 

Martin  T.  Nacktma/ftn  for  appellant. 

Hubert  (7.  Sia^atton  and  WiUiam  H.  Sullivan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  Edward  T.  Bartlett, 
Werner,  Willard  Bartlett  and  Hiscook,  J  J.  Absent; 
Haight,  J. 
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I! 

Hannah  K.  Gibbons,  Appellant,  v.  Philip  Berolzheimer, 
Eespondent. 

Gibbons  v.  Berolzheimer,  108  App.  Div.  609,  affirmed. 
(Argued  April  29,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  June 
26,  1905,  affirming  a  judgment  dn  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  to  recover  for  the  conversion  of  certain  stock. 

Walter  JS.  Raymond  and  Ralph  Stout  for  appellant. 

M, . jE  Harhy  and  Sylvan  Bier  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  Bartlett  and  Chase,  J  J. 


The  Cushman  and  Denison  Manufacturing  Compant, 
Appellant,  v.  Clipper  Manufacturing  Company, 
Respondent. 

Cushman  &  Denison  Mfg.  Co.  v.  Clipp^yr  Mfg.  Co.,  110  App.  Div.  892, 
affirmed. 
(Argued  April  29,  1907;  decided  May  10,  1907.)       ' 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  Feb- 
ruary 8,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  in  an  action  for  an  injunction  to  restrain 
the  alleged  infringement  of  a  trade  mark. 

Charles  A.  Collin  for  appellant. 

Oscar  W.  Jeffery  for  respondent.   . 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  Bartlett  and  Chase,  JJ. 
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Byeon  O.  Huntington,  Appellant,  v.  Morris  S.  Herbman, 
Respondent,  Impleaded  with  Another. 

Huntington  v.  Hiemnan,  111  App.  Div.  875,  affirmed. 
(Argued  April  29,  1907;  decided  3Hay  10,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
27,  1906,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  verdict  directed  by  the  court  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover  for  alleged 
conversion. 

Charles  Ooldzier  for  appellant. 

Benjamin  N,  Cardozo  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur :  Cdllen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  Bartletp  and  Chase,  J  J. 


WiNANT  W.  Weir,  Respondent,  v.  Union  Railway^  Company 
OF  New  York  City,  Appellant. 

Weir  V.  Union  Railway  Company,  112  App.  Div.  109,  appeal  dismissed. 
(Argued  April  80,  1907;  decided  May  10,  1907.) 

Appeal  from  a  judgment,  entered  April  13,  1906,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
firat  judicial  department,  which  reversed  an  order  of  the  court 
at  a  Trial  Term  setting  aside  a  verdict  in  favor  of  plaintiflE  and 
of  the  judgment  entered  upon  the  verdict  in  an  action  to 
recover  for  personal  injuries  alleged  to  have  been  sustained 
through  defendant's  negligence. 

Charles  F,  Brmon^  Bayard  IL  Ames,  Anthony  J.  Ernest 
and  Henry  A.  Robinson  for  appellant. 

J,  Stewart  Boss  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  BARTLErr  and  Chase,  J  J. 
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Abbahak  Elterman,    Appellant,  v.   Jacob  Hyman, 
Respondent. 

Reported  below,  117  App.  Div.  519. 
(Submitted  May  6.  1907;  decided  May  10.  1907.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  February  8, 1907,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  tlie  complaint  by  the 
court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  appeal  was 
unauthorized,  it  being  from  an  unanimous  affirmance  by  the 
Appellate  Division  and  permission  to  appeal  not  having  been 
obtained. 

Isidor  Wasservogel  for  motion. 

Edward  W.  S.  Johnston  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Thomas  R. 
MoGii^LEY,  Appellant,  v.  Matthew  J.  Cahill,  as  Coroner 
of  the  Borough  of  Richmond  in  the  City  of  New  York, 
Respondent. 

PeajpU  ex  rel,  McOinley  v.  Cahill,  116  App.  Div.  927,  reversed. 
(Argued  April  1,  1907;  dedded  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Jannaiy  25,  1907,  which  reversed  an  order  of  Special  Term 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  reinstate  the  relator  in  the  position 
of  clerk  to  the  coroner  of  the  borough  of  Richmond  and  dis- 
missed the  proceeding. 
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George  M.  Pinney^  Jr.^  and  Warren  C,  Van  SlyJce  for 
appellant. 

William  B.  Ellison^  Corporation  Counsel  {James  D,  Bell 
of  counsel),  for  respondent. 

Order  of  Appellate  Division  reversed  and  that  of  Special 
Term  affirmed,  with  costs  in  both  courts,  on  opinion  in  People 
ex  rel.  Hoefle  v.  CahUl  (188  K  Y.  489). 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Edward  T.  Bartlett, 
Haight,  Vann,  HisococK  and  Chase,  JJ. 


The  Consolidated  Fruit  Jar  Company,  Appellant,  v,  Frank 
P.  WisNER  et  al.,  as  Executors  of  Henry  C.  Wisner, 
Deceased,  Respondents. 

Coiisolidated  Fruit  Jar  Co,  v.  Wisner,  110  App.  Div.  99,  affirmed. 
(Argued  April  26, 1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
10,  1906,  modifying  and  affirming  as  modified  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee  in  an 
action  for  an  accounting. 

George  A,  Strong  for  appellant. 

William  A,  Sutherland  and  Edwin  A.  Nash  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,  Ch.  J.,   Gray,  Edward  T.  BARTLErrr, 
Haight,  Werner,  Willard  Bartlett  and  Hiscock,  JJ. 


William  Keating,  by  Nicholas  Keating,  His  Guardian  ad 
Litem,  Respondent,  v.  S.  M.  Coon,  as  Receiver  of  the 
SwiTS  Conde  Company,  Appellant. 

Keating  v.  Goon,  115  App.  Div.  920,  affirmed. 
(Argued  April  29,  1907;  decided  May  21.  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  fourth  judicial  department,  entered 
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November  21,  1906,  aflSrming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  received  through  defendant's  negligence. 

ElisJia  B.  Powell  for  appellant. 

F,  T.  Cahill  for  respondent. 

Judgment  aflSrmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  Bartle'it  and  Chase,  JJ. 


Edward  Eowe,  Respondent,  v.  Isabel  H.  Gerry,  Appellant, 
and  The  East  Norwalk  Lumber  Company  et  al., 
Kespondents. 

R<me  V.  Oert-y,  112  App.  Div.  358,  affirmed. 
(Argued  April  29,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  25,  1906,  affirming  a^  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  foreclose  mechanics'  liens. 

Henry  G,  K.  Ileath  for  appellant. 

Milo  J,  WJiite  for  plaintiff,  respondent. 

J.  Mortimer  Bell  for  defendants,  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner 
and  Chase,  J  J.     Not  sitting :  Willard  Bartlett,  J. 


EioHARD    J.    Rogers,   Appellant,  v.  Viliage    of  Attica, 

Respondent. 

Boger&  v.  Village  of  Attica.,  113  App.  Div.  603,  affirmed. 
(Argued  April  29,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
40 
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May  10,  1906,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee  in  an  action  to  restrain 
the  defendant  from  changing  the  grade  of  a  street. 

Russell  J,  Stone  for  appellant. 

Elmer  E.  Charles  and  Willis  E.  Hopkins  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  CIi.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  Bartlett  and  Chase,  JJ. 


In  the  Matter  of  the  Accounting  of  John  C.  King,  as  Execu- 
tor  of  Patrick  Eagan,  Deceased,  Respondent. 

Sarah  Eagan  et  al..  Appellants. 

Matter  of  King,  116  App.  Div.  751,  affirmed. 
(Argued  April  80.  1907;  decided  May  21.  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
November  14,  1906,  which  affirmed  a  decree  of  the  Monroe 
County  Surrogate's  Court  overruling  objections  to  and  settling 
the  accounts  of  the  executor  of  Patrick  Eagan,  deceased. 

Harlan  TT.  Rippey  for  appellants. 

John  M.  Murphy  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
"WiLLARD  Bartlett  and  Chase,  J  J. 


William  A.  Brady,  Appellant  and  Respondent,  v.  Patrick 
T.  Powers  et  al.,  Respondents  and  Appellants,  Impleaded 
with  Another. 

Brady  v.  P&wera,  112  App.  Div.  845,  modified. 
(Argued  April  30.  1907;  decided  May  21,  1907.) 

Cross- APPEALS  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  tlie  first  judicial  department,  entered 
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April  28,  1906,  modifying  and  affirming  as  modified  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  tlie  court 
on  trial  at  Special  Term  in  an- action  for  a  dissolution  of  a 
partnership  and  for  an  accounting. 

David  Gerber  for  plaintiff,  appellant  and  respondent. 

James  A,  Allen  and  Roger  Foster  for  defendants,  respond- 
ents and  appellants. 

Judgment  of  the  Appellate  Division  modified  so  as  to  pro- 
vide that  the  plaintiff,  William  A.  Brady,  recover  of  the 
defendant  Patrick  T.  Powers  the  sum  of  $3,798.01,  with 
interest  thereon  from  the  13th  day  of  December,  1904;  that 
the  plaintiff  also  recover  a  separate  and  independent  judgment 
against  the  defendant  Kate  Kennedy,  as  administratrix  of  the 
goods,  chattels  and  credits  of  James  C.  Kemiedy,  deceased, 
for  the  like  sum  of  $3,798.01,  with  interest  thereon  from  the 
13th  day  of  December,  1904;  that  the  plaintiff  recover  of  the 
said  defendants  jointly  and  severally  the  sum  of  $2,452.43, 
being  the  costs  and  disbursements  allowed  by  the  judgment 
of  the  Special  Term,  with  interest  thereon  from  the  13th  day 
of  December,  1904,  and  that  said  judgment  as  so  modified  be 
affirmed,  without  costs  in  this  court  to  either  party.  No 
opinion. 

Concur :  Cullen,  Ch.  J.,  O'Brien,  Vann,  Werner  and 
WiLLARD  Bartlett,  JJ.  For  affirmance  without  modifica- 
tion :  Gray  and  Chase,  J  J. 


Catharine  A.  Wilson,  Kespondent,  v.  Metropolitan  Street 
Kailway  Company,  Appellant. 

Wilson  V.  Metropolitan  Street  Ry.  Co.,  112  App.  Div.  908,  affirmed. 
(Argued  April  30,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
9,  1906,  affirming  a  jiidgment  in  favor  of  plaintiff  entered 


•628  MEMORAXDA. 

upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  through  defendant's  negligence. 

Charles  F,  Brown^   Bayard   U,   Ames  and    Henry   A, 
liohhison  for  appellant. 

Abel  Crock  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Cli.  J.,  O'Brien,  Yann,  Werner,  Wil- 
LARD  Bartlett  and  Chase*^  J  J.     Xot  sitting :  Gray,  J. 


Mary   Lomas,   Respondent,  i?.  Kew   York   City   Railway 
Company,  Appellant. 

Lomas  Y,  New  York  City  By.  Co.,  Ill  App.  Div.  332,  affirmed. 
(Argued  April  30,  1907;  decided  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  2,  1906,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granting  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  through 
defendant's  negligence. 

Charles  F,  Brown ^  Bayard  IL  Ames,  Anthony  J,  Ernest 
and  James  Z.  Quackenhicsh  for  appellant. 

Herbert  Ji.  Limhurg  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts ;  no 
opinion. 

Concur :  Cullen,  Ch.  J.,  Vanx,  Werner,  Willard  Bart- 
lett and  Chase,  JJ.     Dissenting :  Gray  and  O'Brien,  JJ. 
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EocHESTER  Dry  Goods  Company,  Appellant,  v.  Louise  K. 
Fahy,  Respondent. 

BochesterDry  Goods  Co.  v.  FaJiy,  111  App.  Div.  748,  affirmed. 
(Argued  May  1,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  entered  March  22, 1906,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department  overruling  plaintiffs  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  judg- 
ment for  defendant  on  a  nonsuit  granted  at  the  Trial  Term 
in  an  action  to  recover  for  an  alleged  breach  of  contract. 

Henry  Adait  Bull  for  appellant. 

George  A.  Camahan  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
WiLLARD  Bartlett  and  Chase,  JJ. 


Charles  C.  Curry,  Appellant,  v.  The  Prudential  Insurance 
Company  of  America,  Respondent. 

Curry  v.  Pnidenttal  Ins.  Co.  of  America,  113  App.  Biv.  913,  appieal 
diBinissed. 
(Argued  May  2, 1907;  derided  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
20,  1906,  which  affirmed  an  order  of  the  court  at  a  Trial 
Term,  setting  aside  a  verdict  in  favor  of  plaintiff  which  had 
been  directed  by  the  court  and  granting  a  motion  for  a  new 
trial  in  an  action  to  recover  commissions  alleged  to  have  been 
earned  by  plaintiflE  as  agent  for  the  defendant. 

Richard  T.  Greene  for  appellant. 

WilUarrb  Ogden  Campbell  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  O'Briein,  Vann,  Werner, 
WiLLARD  Bartlett  and  Chase,  JJ. 
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Fuller  Buggy  Company,  Appellant,  v,  Adelbert  Waldbon 
et  al.,  Defendants,  and  Charles  E.  Cudney,  Eespondent, 

Fuller  Buggy  Co,  v.  Waldron,  112  App.  Div.  814,  affirmed. 
(Argued  May  2,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
22, 1906,  affirming  a  judgment  in  favor  of  respondent  herein, 
entered  upon  a  verdict  directed  by  the  court  in  an  action  to 
recover  on  a  promissorj'  note. 

N.  B.  Spalding  for  appellant. 

Jam^B  A,  Leary  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Qray,  O'Brien,  Vann,  TVerner, 
WiLLARD  Bartlett  and  Chase,  JJ. 


Alter  Kushes,  Appellant,  v.  Isidore  Ginsberg,  Respondent. 

KusJies  V.  Oinsberg,  99  App.  Div.  417,  affirmed.     , 
(Argued  May  3,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  entered  July  13,  1905,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  affirmed  an  interlocutory  judg- 
ment of  Special  Term  sustaining  a  demurrer  to  the  complaint 
in  an  action  by  a  husband  to  recover  for  the  loss  of  services 
of  hisv^ife  through  personal  injuries  alleged  to  have  been 
occasioned  by  defendant's  negligence. 

Benjamin  Tusha  for  appellant. 

Carl  Schurz  Petrarch  and  Henry  S.  Mansfield  foi 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Vann,  Werner, 
Willard  Bartletp  and  Chase,  JJ. 
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George    E.    Harping,    Kespondent,   v.   Roman    Catholic 
Church  of  St.  Peter,  Appellant. 

Harding  v.  Roman  Gatliolic  Church  of  8t.  Peter,  118  App.  Div.  685, 
affirmed. 
(Argued  May  3, 1907;  decided  May  21, 1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  26,  1906,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  to  recover  for 
services  alleged  to  have  been  rendered. 

Martin  Conboy  for  appellant. 

Mel/vin  G.  Palliser^  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  Vann,  Werner,  Willard 
Bartlett  and  Chase,  JJ.     Not  voting :  O'Brien,  J. 


Minnie    L.   Derby,   Appellant,   v.   Degnon-McLean    Con- 
tracting Company,  Respondent. 

Derby  y.  Degjton- McLean  Contracting  Co.,  112  App.  Div.  824,  affirmed. 
(Argued  May  6,  1907;  decided  May  21. -1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  15,  1906,  which  reversed  a  judgment  in  favor  of  plain- 
tiff and  an  order  denying  a  motion  for  a  new  trial  and  granted 
a  new  trial  in  an  action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  through  defendant's  negligence. 

Melville  J.  France  and  Z.  Victor  Fleckles  for  appellant. 

James  F.  Donnelly  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  appel- 
lant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Gray,  O'Brien,  Vann,  Werner,  Willard 
Bartlbit  and  Chase,  JJ.     Absent ;  Cullen,  Ch.  J, 
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Jane  Eemsbn,  Appellant,  v.  Chables  A.  Wingeet, 
Respondent. 

Bermen  v.  Wingert,  112  App.  Div.  234,  aflarmed. 
(Argued  May  6,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
1,  1906,  upon  an  order  reversing  a  judgment  in  favor  of 
plaintifiE  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  directing  judgment  in  favor  of  defendant 
on  his  counterclaim  in  an  action  to  compel  the  specific 
performance  of  a  contract  for  the  purchase  of  real  property. 

John  Ewen  and  William  H.  Wilder  for  appellant. 

Theodore  T.  Baylor  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:     Gray,    O'Brien,    Vann,    Werner,     Willard 
Bartlett  and  Chase,  JJ.     Absent :  Cdllen,  Ch.  J. 


Thb  People  of  the  State  of  New  York,  Appellant,  v, 
William  B.  Waters  et  al.,  Respondents. 

Pe&pU  V.  Waters,  114  App.  Div.  669,  affirmed. 
(Argued  May  6, 1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  18,  1906,  aftirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  in  an  action  to  recover  a  penalty  for  a 
violation  of  section  27  of  the  Agricultural  Law  in  the  sale  of 
renovated  butter. 

William  S,  Jackson,  Attorney- General  {Martin  F.  DUlon 
of  counsel),  for  appellant. 

Edward  W.  Gregg  for  respondents. 

Judgment  affirmed,  with  costs,  upon  the  ground  that  while 
an  oral  warning  by  the  seller  that  the  butter  is  renovated  but- 
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ter  is  no  excuse  for  a  failure  to  comply  witli  the  statute,  still, 
in  view  of  the  concession  that  the  tub  was  marked  according 
to  tlie  statute,  the  charge  of  the  judge  was  wholly  immaterial ; 
no  opinion. 

Concur:     Gray,    O'Brien,    Vann,    Werner,    Willard 
Bartlett  and  Chase,  J  J.     Absent :  Cullen,  Ch.  J. 


Cecelia  L.  Slater,  Individually  and  as  Executrix  of  John 
Slater,  Deceased,  Respondent,  v.  John  J.  Slater,  Appel- 
lant, Impleaded  with  Another. 

Slater  v.  Slater,  114  App.  Div.  160,  affirmed. 
(Argued  May  7,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  in  an 
action  to  cancel  an  agreement  on  the  ground  of  alleged  duress. 

John  A.  Garver  for  appellant. 

Edward  W,  Hatch  and  John  Z.  Lindsay  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Gray,  O'Brien,  Vann,  Werner,  Willard  Bart- 
lett and  Chase,  JJ.     Absent,  Cullen,  Ch.  J. 


Catharine  J.  Brown,  Individually  and  as  Executrix  of  Ira 
Brown,  Deceased,  Appellant,  v.  The  New  York  Cab 
Company,  Limfped,  Defendant,  and  Sara  G.  Bronson 
et  al.,  as  Executors  of  Frederic  Bronson,  Deceased, 
Respondents. 

Brawn  v.  Bronson,  114  App.  Div.  91  J,  atfirmed. 
(Argued  May  7,  1907;  decided  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
20,  1906,  affirming  a  judgment  in  favor  of  defendants  entered 
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upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term  in  an  action  to  recover  a  certificate  of  stock 
pledged  as  collateral  security  for  the  payment  of  a  promissory 
note. 

John  A.  StraZey  for  appellant. 

Flainen  B.  Candler  and  William  Jay  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Gray,  O'Brien,  Vann,  Werner,  Willard  Bakt- 
LETT  and  Chase,  JJ.     Absent:  Ctllen,  Ch.  J. 


Citizens'  Central  National  Bank  of  New  York,  Appellant, 
V.  IIarry  L.  Toplitz,  Respondent. 

Citizens*  Central  Nat.  Bankv,  Toplitz,  113  App.  Div.  73,  affirmed. 
(Argued  May  7,  1907;  decideil  May  21,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
11,  1906,  aflirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
and  an  order  denying  a  motion  for  a  new  trial  in  an  action  to 
recover  a  balance  alleged  to  be  due  on  a  promissory  note. 

Cliarlea  Blandy  and  Frederick  A,  Card  for  appellant. 

liichard  Z.  Sweezy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Gray,    O'Brien,     Vann,    Werner,    Willard 
Bartlett  and  Chase,  J  J.     Absent :  Citllen,  Ch.  J. 


Annie  Lynch,  Appellant,  v.  The   Shanley   Company, 
Kespondent. 

LyncJi  V.  Slianley  Co.,  112  App.  Div.  305,  affirmed. 
(Argued  May  7.  1907;  decided  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  11,  19U6,  which  reversed  a  judgment  in  favor  of  plain- 
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tiflE  entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  hew  trial  and  granted  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  caused  through 
defendant's  negligence. 

Marston  Nilea  and  Natham.el  Niles  for  appellant. 

Boger  B,  Wood^  George  Gordon  Battle  and  Frederick  E. 
FisJiel  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts ;  no 
opinion. 

Concur :  Gray,  O'Brien,  Vann,  Werner  and  Chase,  JJ. 
Absent:  Cullen,  Ch.  J.     Not  voting :  Willard  Bartlett,  J. 


Albert   Tompkins,  Eespondent,  v.   Fonda   Glove   Lining 
Company,  Appellant. 

(Submitted  April  29,  1907;  decided  May  21,  1907.) 

Motion    for  re-argument    denied,  with   ten   dollars  costs. 
(See  188  K  Y.  261.)    

Mary  C.  Burke,  as  Executrix  of  Thomas  P.  Burke, 
Deceased,  Eespondent,  v.  Joseph  F.  Baker  et  al., 
Appellants,  Impleaded  with  Another. 

(Submitted  April  29,  1907;  decided  May  21,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.     (See 
188  N.  Y.  561.) 

In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 

of  the  Estate  of  David  W.  Bishop,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant ; 

Florence  V.  C.  Parsons  et  al.,  as  Executors,  Respondents. 

Matter  of  BUhop,  111  App.  Div.  545,  appeal  dismissed, 
(Argued  May  20,  1907;  decided  May  21,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme   Court  in   the  first  judicial   department,    entered 
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March  9,  1906,  which  affirmed  an  order  of  the  New  York 
County  Surrogate's  Court  appointing  a  referee  to  take  testi- 
mony in  respect  to  decedent's  residence  and  refusing,  to 
conlirni  the  report  of  a  transfer  tax  appraiser  in  regard 
thereto. 

A.  Page  Smith  and  James  J.  McEviUy  for  appellant, 

Herbert  Parsons  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  O'Brien,  Edwakd  T.  Baktlett, 
Haight,  Vann,  Hiscock  and  Chase,  JJ. 


Jules  C.  CARrrEY,  Appellant,  v.  Frederick  H.  Egoers  et  al. 
Respondents. 

Reported  below,  116  App.  Div.  909. 
(Argued  May  20,  1907;  decided  May  21,  1907.) 

Motion  to  dismiss  ati  appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  November  14,  1906,  which 
affirmed  an  order  of  Special  Term  vacating  the  service  of  the 
summons  and  complaint  on  one  of  the  defendants  herein. 

The  motion  was  made  upon  the  ground  that  the  notice  of 
appeal  and  undertaking  thereon  were  not  served  until  after 
the  time  to  appeal  had  expired. 

Frank  H,  Deal  for  motion. 

Melville  B.  Mendell  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Patrick  J.  Hoque,  Eespondent,  v.  Morris  W.  Simonson  et  al., 

Appellants. 

Hoffve  V.  Simonson,  114  App.  Div.  906,  aflfirmed. 
(Argued  May  8,  1907;  decided  May  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  June 
7,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  an  alleged  breach  of  warranty. 

Jf.  A.  Leary  for  appellants. 

Monroe  Wheeler  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  Gray,  O'Brien,  Vank,  Werner,  Willard  Bart- 
LETT  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 


Harry  P.  Whitaker,  Respondent,  v.  Jenny  K.  Stafford, 

Appellant. 

Whiidh^  V.  Stafford,  114  App.  Div.  900,  alBrmed. 
(Argued  May  8,  1907;  decided  May  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
22,  1906,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee  in  an  action  by  a  surviving  part- 
ner to  recover  from  tlie  residuary  legatee  of  his  deceased 
partner  money  paid  by  him  upon  a  partnership  debt. 

John  L.  Romsr  for  appellant. 

Frank  Brundage  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Vann,  Werner,  Willard  Bart- 
LETT  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 
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Francis    B.     Egbert,     Appellant,    v.    David     Kidansky, 
Respondent,  Impleaded  with  Another. 

Bobert  v.  Kidansky,  111  App.  Div.  475,  affirmed. 
(Argucil  May  8,  1907;  decided  May  28,  1907.) 

Appeal  f  roin  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  17,  19or>,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  the  amount  of  a  deficienc}'  judgment 
entered  upon  a  foreclosure  sale,  the  collection  of  the  mortgage 
having  been  guaranteed  by  defendant. 

Edmund  Z.  Moaney  and  Frederick  A.  Car^ for  appellant. 

John  FrankenJieimer  and  Joseph  C,  Levi  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Gray,     O'Brien,    Vann,    Werner,    "Willard 
Bartlett  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 


Horace   Hosley,   Appellant,   v,   Niagara   Falls  Milling 
Company,  Respondent. 

HoOey  v.  Niagara  Falls  MiUiny  Co.,  107  App.  Div.  620,  affirmed. 
(Argued  May  8,  1907;  decided  May  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  2,  1905,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  ^complaint  by  the  court  at  a 
Trial  Term  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  occasioned  through  defendant's  negligence. 

Norman  D,  Fish  for  appellant. 

Clinton  B.  Gihhs  for  respondent. 

Judfi^ment  affirmed,  with  costs  ;  no  opinion. 
Concur:     Gray,     O'Brien,    Werner    and    Chase,     JJ. 
Dissentins: :  Vann  and   Willard   Bartlett,  JJ.     Absent : 

CULLKN,  Ch.  J. 
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Solomon  Rosenstein  et  al.,  Appellants,  v.  The   Tkaders' 
Insurance  Company  of  Chicago,  Respondent. 

Sosemtein  v.  Trader^  Inn.  Co.  of  Chicago,  112  App.  Div.  902,  affirmed. 
(Argued  May  9,  1907;  decid<id  May  28,  1907.)  $ 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  21,  1907,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  l)y  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action  to  recover  on  a 
policy  of  fire  insurance. 

Vernon  Cole  for  appellants. 

Horace  McGuire  for  respondent. 

Judgment  affirmed,  with  costs  ;  uo  opinion. 
Concur :    Gray,     O'Brien,    Vann,    Werner,    Willard 
Bartlett  and  Chase,  JJ.     Absent :  Ccllen,  Ch.  J. 


Pauline  Rosenthal,  Appellant,  v,  New  York,  Susquehanna 
AND  Western  Railroad  Company,  Respondent. 

BoseniJuU  v.  N.  T.,  Susguelianna  db  W,  R.  R.  Co.,  112  App.  Div.  436, 
affirmed. 
(Argued  May  9,  1907;  decided  May  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
5,  1906,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial  Term 
in  an  action  to  recover  for  personal  injuries  alleged  to  have 
been  occasioned  through  defendant's  negligence. 

T.  B.  Chancellor^  W,  M,  K.  Olcott  and  Henderson  Peck 
for  appellant. 

Frederic  B.  Jennings  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :     Gray,     O'Brien,    Vann,    Werner,    Willard 
Bartlett  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 
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Charles     L.    Rowland,    Appellant    and    Respondent,     -». 
William  J.  Logan  et  al.,  Respondents  and  Appellants. 

Howland  v.  Logan,  112  App.  Div.  889,  affirmed. 
(Argued  May  9,  1907;  decided  May  28,  1907.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  March  9,  1906,  affirming  a  judgment  of  Special  Term 
in  an  action  for  an  accounting  between  parties  to  a  stock 
transaction. 

Asa  A,  Spear  for  plaintiff,  appellant  and  respondent. 

Augustus  Van  Wych  for  William  J.  Logan,  defendant, 
respondent  and  appellant. 

Henry  De  Uondt  for  Sarah  E.  Blodget,  as  administratrix 
of  Charles  W.  Blodget,  deceased,  defendant,  respondent  and 
appellant. 

Paul  F.  Lorzer  for  Frank  J.  Logan,  defendant,  respondent 
and  appellant. 

Judgment  affirmed,  without  costs  to  either  party;  no 
opinion. 

Concur :  Gray,  O'Brien,  Vann,  Werner  and  Chase,  J  J. 
Absent :  Cullen,  Ch.  J.     Not  sitting  :  Willard  Bartlett,  J. 


H.  Allen   Wagener,   Respondent,   ^.   The  FiDELrrr  and 
Casualty  Company  of  New  York,  Appellant. 

Wagener  v.  FUleliiy  cfc  Casualty  Co.,  114  App.  Div.  916,  affirmed. 
(Submitted  May  9,  1907;  decided  May  28,  1907.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  18,  1906,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  upon  a  policy  of  accident 
insurance. 
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John  Gillette  for  appellant. 

M.  A.  Leay^y  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Vann,  Werner,  Willard  Bart- 
LETT  and  Chase,  JJ.     Absent :  Cullen,  Ch.  J. 


AoHiLLE  J.  OiSHEi,  Respondent,  v.  Pennsylvania  Railroad 
Company,  Appellant,  Impleaded  with  Another. 

Reported  below,  117  App.  Div.  110. 

(Argued  May  20,  1907;  decided  May  28,  1907.) 

McyriON  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  lirst  judicial  depart- 
ment, entered  February  19,  1907,  affirming  a  jud^jment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.      . 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
unauthorized  as  coming  within  the  exceptions  set  forth  in 
subdivision  2  of  section  191  of  the  Code  of  Civil  Procedure. 

Achille  J.  Oiahei  for  motion. 

Norman  B.  Beecher  opposed. 

Motion  denied,  with  ten  dollars  costs. 


Henry  H.  Jackson  et  al.,  as  Executors  of  and  Trustees  under 
the  Will  of  Peter  A.  H.  Jackson,  Appellants,  v,  Mary  E. 
RowK,  Respondent. 

Reported  below.  106  App.  Div.  65,  614. 
(Argued  May  20,  1907;  decided  May  28,  1907.) 

^Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  29,  1905,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
41 
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trial  at  Special  Terui.  Also  motion  to  dismiss  an  appeal  from 
an  order  of  said  Appellate  Division,  entered  June  29,  1905, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  new  trial. 

The  first  motion  was  made  npon  the  ground  that  no  ques- 
tions of  law  were  raised  which  could  be  reviewed  by  the 
Court  of  Appeals,  tlie  exceptions  being  frivolous  and  the 
Appellate  Division  having  unanimously  decided  that  the  find- 
ings of  the  trial  court  were  supported  by  the  evidence.  The 
second  on  the  grounds  that  the  order  sought  to  be  reviewed 
was  not  an  intermediate  order  and  the  granting  or  refusing 
thereof  was  discretionary. 

F,  B,  Woodruff  for  motion. 

John  L,  Wells  opposed. 

Motion  to  dismiss  appeal  from  judgment  denied,  with  ten 
dollars  costs.  Appeal  from  order  dismissed  and  record  deemed 
amended  by  striking  out  all  papers  and  proceedings  with 
reference  thereto. 


In  the  Matter  of  the  Accounting  of  Ann  Wiley  et  al.,  as 

Executors  of  George  Wiley,  Deceased,  Kespondents. 
Eliza    E.   Roxbury,    as   Administratrix   of    the  Estate   of 

Charles  W.  Roxbury,  Deceased,  et  al..  Appellants ;  Ann 

Wiley  et  al..  Respondents. 

(Submitted  May  21,  1907;  decided  May  28,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs. 
Motion  to  amend  remittitur  denied,  without  costs.  (See 
188N.  Y.579.) 


The  People  of  the  State  of  New  York  ex  rel.  George 
R.  Adams,  Appellant,  v.  Jacob  F.  Stoll  et  al.,  as  Assessors 
of  the  Town  of  Rosendale,  Respondents. 

(Submitted  May  21,  1907;  decided  May  28,  1907.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs.     (See 
188  N.  Y.  586.) 
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Wilson  R.  Hunter,  Respondent,  v.  Mutual  Resebve  Life 
Insurance  Company,  Appellant. 

Reported  below,  118  App.  Div.    94. 
(Argued  May  20,  1907;  decided  May  28,  1907.) 

Motion  to  dismiss  an  appeal,  by  permission,  from  a  jiidg- 
ment  entered  March  13,  1907,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, which  reversed  an  order  of  the  Appellate  Term  revers- 
ing a  judgment  of  the  City  Court  of  New  York  in  favor  of 
plaintiff  and  dismissing  the  complaint  and  affirmed  the  judg- 
ment of  said  City  Court. 

The  motion  was  made  upon  the  ground  that  the  ques- 
tions involved  have  been  considered  by  and  passed  upon  by 
the  Court  of  Appeals  and  by  the  United  States  Supreme 
Court  and  that  the  judgment  herein  is  in  harmony  with  such 
decisions. 

Albert  P.  Massey  for  motion. 

Sewell  T.  Tyng  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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ACCIDENT  IN3X7BANCE. 

When  finding  that  payee  was  not  the  wife  of  the  assured  as  stated  in 
application  for  the  policy,  precludes  recovery. 

See  Insurance,  4. 

ACCOUNTING. 

See  Hartman  v.  Schnugg  (Mem.),  617;  Consolidated  Fruit  Jar  Co.  v. 
WisTier  (Mem.),  624;  Rawland  v.  Logan  (Mem.),  640. 

Of  executrix  —  when  refusal  to  allow  cost  of  burial  lot  and  counsel  fees 
proper. 

See  Decedent's  Estate,  2,  8. 

ABnLTE}ELA.TION. 

See  Peoples.  Fa^^r*  (Mem.),  632. 

ALIENATION. 

When  gift  of  residuary  estate  in  trust  to  pay  annuity  to  widow  for  life 
and  balance  of  income  to  children  during  lives  of  two  daughters  not  an 
unlawful  suspension  of  power  of  alienation. 

See  Trusts,  10. 

APPEAL. 

1.  Order  of  Appellate  Divinon  Reversing  Judgment  and  Granting  a  Nero 
Trial,  **  Tlie  Facts  Having  Been  Examined  and  No  En'or  Found  Therein  " 
—  What  Questions  of  Law  May  Be  Revieioed  by  Court  of  Appeals.  Where 
the  Appellate  Division,  by  a  divided  court,  reverses  a  judgment  and 
orders  a  new  trial  "upon  questions  of  law  only,  the  facts  having  been 
examined  and  no  errors  found  therein,"  the  Court  of  Appeals  upon  an 
appeal  from  the  order  of  reversal  can  review  the  questions  of  law  that 
were  before  the  Appellate  Division,  since  such  order  means  that  the 
Appellate  Division  did  not  permit  Ihe  judgment  to  stand  because  it 
reached  the  conclusion  that  the  most  favorable  view  of  the  evidence, 
accepting  it  as  true,  fell  short  of  supporting  the  judgment.  Serano  v. 
N.  Y,  C.  &  n.  li.  R.  R.  Co.  156 

2.  Incidental  Order  in  Habeas  Corpus  Proceedings  Not  ReHewabU  by 
Appellate  Division,  An  order  in  a  habeas  corpus  proceeding  v/hich  does 
not  determine  or  end  the  proceeding  but  continues  it  in  force,  leaving  it  to 
be  ended  by  an  order  to  be  subsequently  made,  is  not  appealable,  under 
section  2058  of  the  Code  of  Civil  Procedure,  since  it  is  not  a  final  order; 
and  an  order  of  the  Appellate  Division  reversing  it  and  dismissing  the 
proceeding  is,  therefore,  without  jurisdiction.  The  latter  order,  however, 
is  final,  because  it  dismissed  the  proceeding  and  is,  therefore,  reviewable 
by  the  Court  of  Appeals.     People  ex  rel.  Duryee  v.  Duryee.  440 

3.  Affirmance  of  Judgment  OterruUng  Demurrer  —  Leave  to  Plead  Over. 
Where  an  order  of  the  Appellate  Division  affirming  an  interlocutory 
judgment  overruling  a  demurrer  to  the  complaint  grants  leave  to  plead 
over  conditionally,  the  affirmance  of  the  order  by  the  Court  of  Appeals 
carries  with  it  an  affirmance  of  such  leave,  and  express  permission  by  that 
court  to  withdraw  the  demurrer  and  interpose  an  answer  is  unnecessary. 
Cassidy  v.  Sauer  {Mem.).  547 

Written,  contract  not  found  cannot  be  read  into  the  findings,  although 
stated  in  the  pleadings  and  set  forth  in  the  record. 
See  Attorney  and  Client.  1. 
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APPEAL—  Continued. 
Review  of  legislative  apportionment  by  Court  of  Appeals. 
See  Constitutional  Law,  2. 

Whether  cafe  is  so  difficult  and  extraordinary  as  to  Justify  extra  allow* 
ance  a  question  of  law  reviewable  by  Court  of  Appeals. 
See  Costs,  1. 

Unreasonable  delay. 
See  CRisfES,  4. 

APPELLATE  DIVISION. 

Incidental  order  in  habeas  corpus  proceeding  not  reviewable  by. 
See  Appeal,  2. 

Submission  of  controversy  to  —  question  of  fact  cannot  be  determined. 
See  Jurisdiction,  1,  2. 

APPORTIONMENT. 

Of  state  by  legislature  —  limit  of  legislative  discretion  —  when  appor- 
tionment invalid. 

See  Constitutional  Law,  1-9. 

AJBtBEST. 

See  Herbert  v.  de  Murine  (Mem.),  586. 

AB80N. 

See  People  v.  Brown  (Mem.),  554. 

ASSESSMENTS. 

See  People  ex  rel.  Jardine  v.  Brush  (Mem.),  544;  People  ex  reil.  AdamM 
V.  iS/oW(Mem.),  586;  Uniermy&r  v.  City  of  Tonkers  (Mem.),  594. 

ASSOCIATIONS. 

1.  Mutual  Benefit  Societiee  —  Wlien  By-laws  Affecting  Certificates  or 
Policies  of  Life  Insurance  Cannot  Be  Amended.  While  a  **  mutual  benefit 
fraternity."  or  fraternal  insurance  society,  may  so  amend  its  by-laws 
as  to  make  reasonable  changes  in  the  methods  of  administration,  the 
manner  of  conducting  its  business  and  the  like,  no  change  can  be  made 
wliich  will  deprive  a  member  of  a  substantial  right  conferred  expres^sly 
or  impliedly  by  the  contract  itself.  That  is  l>eyond  the  power  of  the 
legislature  ns  well  as  the  association,  for  the  obligation  of  every  contract 
is  protected  from  state  interference  by  the  Federal  Constitution.  (Art. 
1,  g  10.)    Ayers  v.  Order  of  United  Workmen.  280 

2.  When  By-law  Bestriding  Business  or  Occupation  of  Insured  Is 
Void  as  to  iertifiaite  Previously  Issued.  Payment  of  a  certificate  of  life 
insurance  issued  by  a  **  mutual  benefit  fraternity,"  or  society,  upon 
which  (lues  had  been  paid  by  the  assured  and  accepted  by  the  society 
to  the  time  of  his  death,  cannot  be  avoided  upon  the  ground  that  the 
assured,  at  the  time  of  his  death,  wiis,  and  for  a  few  months  prior 
thereto  had  been,  engaged  in  the  hotel  business,  in  violation  of  a  by-law 
adopted  by  the  society,  without  notice  to  the  assured,  many  years  after 
his  certificate  was  issued,  prohibiting  any  certificate  holder  of  the  society 
from  selling  liquors  at  retail,  and  declaring  the  certificate  of  any  one 
engacing  in  .such  business  void  for  a  violation  thereof,  where  neither  the 
certificate  in  question,  or  the  application  therefor,  nor  the  by-laws  under 
wliich  the  certificate  was  issued,  contained  any  restriction  as  to  the  busi- 
ness in  which  the  assured  might  engage.  Id. 

3.  Agreement,  in  Application  for  Certificate,  to  Obey  All  Laws  and 
B^gulations  Enacted  and  to  Be  Enacted,  Does  Not  Justify  Change  in 
By-laws  Affecting  Vested  Bights.  The  fact  that  in  the  application,  upon 
which  the  certificate  was  issued,  the  assured  agreed  to  comply  with  all 
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laws,  regulations  and  requirements  of  the  society  which  were  then,  or 
might  thereafter  be.  enacted,  there  being  no  reservation  in  the  by-laws  of 
the  specific  riglit  to  amend  them  so  as  to  restrict  the  occupation,  or 
business,  of  the  assured,  did  not  permit  an  amendment  in  that  respect 
without  the  consent  of  the  assured,  and  the  attempt  made  without  his 
consent  was  beyond  the  power  of  the  society  and  absolutely  void:  since 
the  effort  was  not  to  reduce  the  amount  of  insurance,  but  to  destroy 
it  altogether,  uniess  the  assured  would  conform  to  a  by-law  passed  in 
violation  of  a  vested  right,  for  the  privilege,  allowed  because  not  forbid- 
den, of  engaging  in  any  lawful  business  was  a  vested  right  of  which  the 
assured  could  not  be  deprived  without  his  consent.  Id. 

ATTACHMENT. 

See  Arkenburgh  v.  Arkehburgh  (Mem.),  553;  Cullen  v.  Alwrd  (Mem.), 
574. 

ATTORNEY  AND  CIIBNT. 

1.  Appeal —  Written  CotUract  Not  Found  Cannot  Be  Read  into  tlie  Find- 
ings, Although  Stated  in  the  Pleadings  and  Set  Forth  in  the  Becord.  Where 
the  findings,  in  an  action  to  establish  the  rights  and  lien  of  a  firm  of  attor- 
neys in  and  to  a  fund  recovered  in  a  legal  proceeding,  under  a  written 
agreement  of  retainer,  do  not  contain  the  agreement  in  extenso  but  only 
the  substance  thereof,  omitting  one  important  clause,  such  clause  cannot 
be  resEul  into  the  findings  by  reason  of  the  fact  that  the  entire  agreement 
is  a  part  of  the  pleadings  constantly  referred  to  in  the  progress  of  the 
case  through  the  courts  and  is  printed  in  full  at  least  three  times  in  the 
record.     Ransom  v.  Cutting.  447 

2.  WTun  Agreement  to  Contest  Will  aTid  Pag  Disbursements  for  a  Contin- 
gent Fee,  Not  UnconscionaMe,  The  mere  fact  that  the  attorney  was  to 
receive  a  certain  portion  of  the  recovery,  does  not  render  the  agreement 
unconscionable,  in  the  absence  of  proof  that  it  was  induced  bv  fraud,  or 
that  the  compensation  provided  for  was  so  excessive  as  to  evince  a  pur- 
pose to  obtain  an  improper  or  undue  advantage.  *  Id. 

3.  Wfien  Agreement  Is  Not  Champertous.  Where  a  disinherited  son  vol- 
untarily and  at  his  own  instance  entered  into  a  written  agreement  retain- 
ing attorneys  to  oppose  the  probate  of  his  father's  will  or  to  effect  a  settle- 
ment, agreeing  to  pay  them  specified  percentages  in  either  case,  the  mere 
fact  that  the  agreement  provided  that  the  attorneys  should  not  call  upon 
him  **  for  any  sum  or  sums  of  money  to  pay  the  necessary  disbursements 
required  in  the  said  proceedings."  does  not  render  it  champertous  within 
the  meaning  of  section  74  of  the  Code  of  Civil  Procedure;  the  purpose  of 
this  section  IS  to  prevent  an  attorney  from  encouraging,  instigating  or  pro- 
moting ill-feeling  or  strife,  aad  thereby  securing  the  ownership  or  con- 
trol of  a  demand  of  any  kind  for  the  purpose  of  bringing  an  action  thereon. 

Id. 
ATTOBNEra 

1.  Refusal  to  Answer  Questions  upon  tlie  (Ground  That  Answers  Might 
Incriminate,  No  Ground  for  Disbarment.  An  attorney  at  law,  when  called 
as  a  witness,  has  the  right  to  refrain  from  answering  any  question  which 
might  lead  to  the  prosecution  of  himself  for  a  forfeiture  of  his  oflBce  of 
attorney  and  counselor  at  law;  his  refusal,  therefore,  to  answer  questions 
as  to  personal  transactions  upon  the  ground  that  his  answers  might  tend 
to  incriminate  him,  is  not  a  sufficient  cause  for  his  disbarment.  (Code 
Civ.  Pro.  §  837.)    Matter  of  Kaffenburgh.  49 

2.  Alleged  Aid  to  Client  Out  on  Bail,  to  Escape.  An  attorney  is  not 
guilty  of  unprofessional  conduct  sufiicient  to  cause  his  disbarment,  in 
chartering  a  boat  to  take  his  client  out  of  the  state  after  he  had  been 
admitted  to  bail  pending  proceedings  instituted  for  his  extradition  to 
another  state,  in  the  absence  of  a  charge  or  evidence  that  his  client 
intended  to  forfeit  his  ball  or  that  he  intended  to  reach  another  jurisdic- 
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Or -fir  S  '.c  AT — rizh.-:  'f  »A!t!«B  ^n  itt^I-i'les  light  to  construct  pier 
Vy  .r.^i  ..  jr*  •vit'ir  nia.-ic  tt  :ii.:a-  c»:iiaer:fi  oc  owoer  of  land  under  water. 

BxnuyurG. 

?\  .  ^,*  f-\  ;*<yi  bj  Jillered  n«r':zence  of  seTenl  contractors. 

.^^;^'.V/4r'l  on  r-Xif  of  —  iiij;:ri€s  caused  bj  its  falL 
.v^e  Nfy.'LiOE-Xf  E,  15. 

CAVCEIXATIOV. 

Of  f^;.:'y  of  fire  insurance. 

,<v^«  I.V.m-RA.Vf  E.  2. 

CAKKIEB8. 

>V>j  y///^/«  V.  H/i/xj^/i  i?.  ^.  O?.  (Mem.X  608. 
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OHAMPEBTY. 

When  agreement  to  contest  will  and  pay  disbursements  for  a  contingent 
fee  not  champertous. 

See  Attorney  and  Client,  8. 

CITIES. 

Duty  of,  to  keep  streets  free  from  dangerous  defects — use  of  auto- 
mobiles upon  city  streets. 

Bee  Municipal  Ck)RPORATiON8,  1-4 
When  destruction  of  building  by  crowd  does  not  constitute  riot. 

See  Municipal  Corpouatigns,  5. 
When  electrical  company  not  entitled  to  build  subways  in  streets. 

See  New  York  (City  of),  8. 

CIVIL  SERVICE. 

See  People  ex  rel.  Lazenby  y.  New  Toi-k  City  Ry.  Co.  (Mem.),  588; 
People  ex  rel.  Shepard  v.  Ellison  (Mem.),  014;  People  ex  rel.  McOin- 
ley  y.  Cahill  (Mem.),  623, 

When  clerk  removed  from  position  in  office  of  coroner  entitled  to 
mandamus  directing  his  reinstatement. 
See  New  York  (City  of),  5-7. 

CLEMENCY, 

Appeal  for,  cannot  be  considered  by  Court  of  Appeals  —  application 
must  be  made  to  the  governor. 
See  Crimes,  2. 

CODE  OF  CIVIL  PBOOEDUBR 

1.  §§16,  n  —Warrarity  Deed -^Action  upon  Covenants  Thereof  to 
Recover  Amount  of  Dower  and  Costs  Paid  in  Action  for  Dower  Defended  by 
Grantee—  What  Grantee  May  Recover.  Where  it  was  determined  in  an 
action  to  enforce  a  widow's  right  of  dower  in  premises,  held  by  a  grantee 
under  a  deed  containing  covenants  of  warranty  and  quiet  CDJoyment,  that 
the  widow  was  entftlcd  to  dower  as  chiimed,  and  that  her  claim  couM  not 
be  properly  satisfied  by  setting  off  to  her  any  part  of  the  premises,  and,  the 
widow  having  filed  a  consent  to  take  a  gross  sum  in  lieu  of  dower,  a  Judg- 
ment was  entered  directiu*^  a  sale  of  the  property  in  accordance  with  the 
statute  (Code  Civ.  Pro.  §i^  16,  17,  etc.),  the  sale  under  such  judgment  did 
not  operate  as  an  absolute  and  total  eviction  of  the  grantee  from  the  entire 
premises;  it  was  simply  a  method  of  procedure  by  which  there  wns  a  sub- 
stitution of  the  proceeds  of  the  land  in  the  place  of  the  land  itself,  actual 
partition  thereof  being  impracticable,  so  that  the  proceeds  could  be  divided 
between  the  widow  and  the  grantee,  according  to  their  respective  interests, 
after  the  value  of  the  widow's  right  of  dower  therein  had  been  ascertained; 
the  grantee  of  such  premises  cannot  recover,  therefore,  in  an  action 
brought  against  his  grautor  upon  the  covenants  in  his  deed,  the  entire 
purchase  price  jmid  for  the  premises  together  with  his  costs  and  disburse- 
ments incurred  in  defending  the  action  for  dower.  Where,  however,  notice 
was  given  to  the  grantor  to  defend  in  the  dower  action,  and  upon  his  fail- 
ure so  to  do  the  grantee  defended  in  good  faith,  the  latter  may  recover  the 
amount  paid  to  the  widow  for  her  right  of  dower  and  the  costs  and  dis- 
bursements allowed  and  paid  to  her  in  the  action  for  dower,  also  his  own 
costs  and  disbursements  in  defending  such  action  and  the  referee's  fees  and 
expenses  therein,  together  with  interest  on  each  item  from  the  date  of 
sale,  except  the  item  of  his  own  costs  and  expenses,  and  upon  that  from 
the  date  of  Judgment  in  the  action  for  dower.    Ohnstead  v.  Rawson.    517 

2.  §72  —  Disbarment  —  Practicing  under  Name  of  Disbarred  Attorney. 
An  attorney  who  continues  to  practice  under  the  name  of  a  firm  by  which 
he  was  employed  as  a  clerk,  one  member  of  which  is  dead  and  the  other 
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disbarred,  is  guilty  of  unprofessional  conduct  justifying  his  disbarment; 
he  is  not  protected  by  the  Partnership  Law  (L.  1897,  ch.  420,  §  20),  and 
hy  filinff,  under  an  arrangement  with  the  disbarred  partner  to  continue 
his  tradfe  name  and  practice,  a  certificate  with  the  county  clerk  to  the 
effect  that  lie  is  continuing  the  business  under  the  name  of  the  firm  in 
compliance  with  section  868b  of  the  Penal  Code;  those  provisions  mu»t 
be  read  in  connection  with  those  of  section  72  of  the  Code  of  Civil  Pro- 
cedure, and  so  read,  such  attorney  not  only  became  liable  for  the  penal- 
ties therein  provided,  but  he  attempted  to  nullify  the  order  of  the  court  by 
arranging  t<>  do  for  the  disbarred  partner  in  his  name  that  which  the  court 
prohibited  such  partner  from  doing  himself.    Matter  of  Kaffenburgh.       49 

3|  §  74  —  Wlien  Agreement  Is  Not  Champertaus.  "Where  a  disinherited 
son  voluntarily  and  at  his  own  instance  entered  into  a  written  agreement 
retaining  attorneys  to  oppose  the  probate  of  his  father's  will  or  to  effect 
a  settlement,  agreeing  to  pay  them  specified  percentages  in  either  case,  the 
mere  fact  that  the  agreement  provided  that  the  attorneys  should  not  call 
upon  him  *'  for  any  sum  or  sums  of  money  to  pay  the  necessary  disburse- 
ments required  in  the  said  proceedings,"  does  not  render  it  champertous 
within  the  meaning  of  section  74  of  the  Code  of  Civil  Procedure;  the  pur- 
pose of  this  section  is  to  prevent  an  attorney  from  encouraging,  instigat- 
ing or  promoting  ill-feeling  or  strife,  and  thereby  securing  the  ownership 
or  control  of  a  demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon.     Ramom  v.  Cutting.  447 

4.  §§  190,  l^\  —  R&Diew  hy  Court  of  Appeals.  While  the  Constitution 
does  not  expressly  confer  jurisdiction  upon  the  Court  of  Appeals  to  review 
an  act  of  apportionment,  that  court  has  such  power  by  virtue  of  its  gen- 
eral jurisdiction  to  review  actual  determinations  of  the  Appellate  Division, 
(Const,  art.  VI,  §  9;  Code  Civ.  Pro.  §§  190, 191.)  Upon  such  an  appeal 
the  questions  reviewable  are: 

(1)  Whether  the  legislature  has  violated  a  mandatory  provision  of  the 
Constitution. 

(2)  Whether  an  act  of  apportionment,  in  those  matters  as  to  which  under 
the  Constitution  there  is  necessarily  vested  in  the  legislature  some  discre- 
tion, transcends  all  reasonable  exercise  of  discretion  and  palpably  violates 
the  plain  intent  of  the  Constitution  in  disregard  of  its  spirit  and  the  pur- 
pose for  which  its  express  limitations  were  enacted.  Matter  of  SherrtU  v. 
O'Brien.  185 

5.  §  e29 ^Witnesses—  Wlien  Interest  of  Witness  in  ResuU  cf  Action  Too 
Remote  to  Disqualify  Him  from  Testifying  as  to  Conversations  with  a 
Deceased  Defendant.  Where  an  action  was  brought  against  the  members 
of  a  firm  to  recover  for  goods  sold  and  deliverea  to  them,  and  one  of  the 
defendants  died  after  the  commencement  of  the  action,  and  his  adminis- 
trators with  will  annexed  were  substituted  in  his  place  and  stead,  the  sec- 
retary and  treasurer  of  an  insolvent  corporation  whose  assets  were  sold 
by  the  sheriff  several  years  previous  is  not  disqualified  under  the  statute 
(Code  Civ.  Pro.  §  829)  from  testifying,  as  a  witness  for  plaintiff,  to  con- 
veraations  had  with  the  deceased  member  of  the  firm  relative  to  the  sale 
of  the  goods  in  question,  by  reason  of  the  fact  that  such  corporation  had 
been  an  agent  or  factor  for  plaintiff's  assignor  in  such  sales,  and  that  if 
plaintiff  tailed  to  recover  from  defendants  because  of  any  mistake  or 
fault  on  the  part  of  such  corporation,  the  mistake  or  fault  would  be 
chargeable  to  the  corporation.  The  interest  of  the  witness,  if  any,  by 
reason  of  his  having  been  the  secretary  and  treasurer  of  the  corporation 
before  it  ceased  business,  is  too  remote,  uncertain  and  doubtful  to  make 
him  interested  in  the  event  within  the  meaning  of  the  statute.  Talbot  ▼. 
Lauhlieiin.  421 

0.  §§  884,  830  ^  Emdence  — Waiver  of  Provisions  Relating  to  Patients 
Secrets,  hy  Tnkinq  Physician's  Deposition  —  When  SncfiAct  Is  EmiiwUetit  to 
Waiver  on  the  I'rial  or  by  Stipulation,    Section  836  of  the  Code  of  Civil 
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Procedure,  relating  to  waivers  of  the  provisions  of  section  834  prohibit- 
ing the  disclosure  of  the  secrets  of  a  patient,  does  not  permit  the  plaintiff 
in  an  action  for  damages  for  personal  injuries  to  take,  under  a  commission, 
the  testimony  of  his  phvsician  as  to  confidential  material  facts,  and  then 
prevent  such  evidence  from  being  read  before  the  jury  soiely  upon  the 
ground  that  it  would  divulge  private  matters;  the  limitation  of  waivers  to 
such  as  are  made  in  open  court  on  the  trial,  or  by  the  stipulation  of  the 
attorneys  for  the  respective  parties,  should  be  so  construed  as  to  promote 
its  object,  which  was  to  prevent  waivers  by  contract  long  before  the  com- 
mencement of  the  action,  and  not  to  interpose  an  obstacle  to  the  adminis- 
tration of  justice  by  the  suppression  of  facts  already  made  public  by  the 
patient  himself  in  a  legal  proceeding.  While  the  examination  of  a  wit- 
ness under  a  commission  cannot  be  regarded  for  all  purposes  as  a  part  of 
the  trial,  still  the  taking  of  privilegecr  testimony  to  be  used  as  evidence 
by  either  party  is  so  much  a  part  of  it  as  to  constitute  a  waiver  made 
"on  the  trial; "  and  where  interrogatories  and  cross-interrogatories  are  pre- 
pared and  signed  by  the  attorneys  for  the  respective  parties,  calling  for 
the  precise  information  which  the  statute  keeps  secret  unless  waived, 
such  acts  also  constitute  a  waiver  by  **  stipulation  of  the  attorneys  of  the 
respective  parties;"  the  exclusion,  therefore,  as  incompetent  of  the 
deposition  of  plaintiff's  physician,  offered  in  evidence  by  aefendant,  the 
plaintiff  having  failed  to  mtroduce  it  and  objected  to  its  introduction 
upon  the  ground  that  it  divulged  facts  which  the  witness  acquired  in  his 
capacity  as  physician,  constitutes  reversible  error.  Clifford  v.  Denver  & 
Rio  Crande  R.  R,  Co,  849 

7.  §  837  —  Attorneys  —  Refusil  to  Answer  Questions  upon  the  Ground 
That  Answers  Afif/ht  Incriminate,  No  Ground  for  Disbarment.  An  attorney 
at  law,  w^hen  called  as  a  witness,  has  the  right  to  refrain  from  answering 
any  question  which  might  lead  to  the  prosecution  of  himself  for  a  for- 
feiture of  his  office  of  attorney  and  counselor  at  law;  his  refusal,  there- 
fore, to  answer  questions  as  to  personal  transactions  upon  the  ground 
that  his  answers  might  tend  to  incriminate  him.  is  not  a  sufficient  cause 
for  his  disbarment.    (Code  Civ.  Pro.  §  837.)    Matter  of  Kaffetiburgh.      49 

8.  §  1279  —  Submission  of  a  Controversy — Jurisdiction  of  Courts.  Where 
a  controversy,  submitted  upon  an  agreed  'statement  of  facts  under  section 
1279  of  the  Code  of  Civil  Procedure,  presents  a  pure  question  of  law,  the 
Supreme  Court  has  p  >wer  to  decide  it,  and  the  Court  of  Appeals  may 
review  its  decision;  but  if  the  question  of  law  cannot  be  decided  without 
first  disposing  of  conflicaing  or  equivocal  inferences  of  fact,  the  Supreme 
Court  is  without  iurisilictiou,  and  a  judgment  entered  upon  such  a  decision 
must  be  reversed  and  the  proceeding  dismissed.    Marx  v.  Brogan.      431 

9.  §  2058  —  Appeal  —  Incidental  Order  in  ILtheas  Corpus  Proceeding 
Not  Reviewable  by  Appellate  Division.  An  order  in  a  habeas  corpus  pro- 
ceeding which  does  not  determine  or  end  the  proceeding  but  continues  it 
in  force,  leaving  it  to  be  ended  by  an  Order  to  be  subseqiiently  made,  is 
not  appealable,  under  section  2058  of  the  Code  of  Civil  Frncedure,  since 
it  is  not  a  final  order;  and  an  order  of  the  Appellate  Division  reversing  it 
and  dismissing  the  proceeding  is,  therefore,  without  jurisdiction.  The 
latter  order,  however,  is  final,  because  it  dismissed  the  proceeding  and  is, 
therefore,  reviewable  by  the  Court  of  Appeals.  People  ex  rel.  Duryee  v. 
Duryee.  440 

10.  §§  2254,  ^m  —  Landhrd  and  Tenant-^  Summari'  Pn^ceedin^s -^ 
Dispossession  for  Non-payment  of  Taxes  and  Rent —  Costs.  "A  final  order  in 
summary  proceedings  to  dispossess  a  tenant  for  non-payment  of  taxes  and 
rent,  awaniiug  delivery  of  the  premises  to  the  landlord  "  by  reason  of 
the  tenant's  non-payment  of  said  rent  and  said  taxes,  together  with  the 
costs,"  is  erroneous  where  it  appears  that  the  unexpired  term  of  the  tenant 
was  more  than  five  years  and  that  during  an  adjournment  of  the  proceed- 
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ing  the  tenant  paid  and  discharged  the  taxes.  If  dis possessed  for  non- 
payment of  rent  he  might  redeem  by  paying  the  rent  (Code  Civ.  Pro. 
§  2256).  There  is  no  right  to  redeem,  aowever,  for  non-payment  of  taxes, 
and  having  paid  them,  although  after  the  commencement  of  the  proceed- 
ing, he  is  entitled  to  a  modification  of  the  order  by  striking  out  the  state- 
ment that  he  was  dispossessed  for  non-payment  of  taxes,  since  assuming 
that  separate  defaults  different  in  character  and  results  can  be  united 
in  a  single  proceeding,  the  tenant  in  that  proceeding  has  the  right  to 
obtain  relief  from  any  of  the  defaults  upon  complying  with  the  condi- 
tions specified  in  section  2254  of  the  Code  of  Civil  Proc^ure  in  the  same 
manner  as  If  the  proceeding  had  been  brought  upon  that  default  alone; 
and  to  protect  his  rights  the  order  should  be  based  only  upon  the  default 
from  which  he  has  not  relieved  himself;  nor  is  the  tenant  required  to  pay 
the  costs  of  the  proceeding  at  the  time  of  paying  the  taxes,  since  they 
would  be  included  in  the  Judgment  dispossessing  him  for  non-payment  of 
rent.     Peabody  v.  Long  Acre  Square  Bldg.  Co,  103 

11.  §  8320 — Trustees*  CommisHons.  Trustees  are  entitled  to  commis- 
sions lor  receiving  and  pacing  out  all  sums  of  principal,  including  the 
value  of  the  securities  forming  a  part  of  the  carpus.  Boberison  v.  de  Bru- 
latour,  301 

COMMISSIONa 

See  Curry  v.  Prudential  Ins.  Co.  (Mem.),  629. 

CONSIBEBATIOK. 

For  contract  by  infant. 

See  Contract,  1. 
When  mortgage  void  for  want  of. 
See  Mortgage,  3. 

CONSTITUTIONAL  LAW. 

1.  Legislative  Apportionment — Jurisdiction  of  Supreme  Court.  The 
Supreme  Court  has  express  jurisdiction  to  determine  whether  or  not 
an  act  of  apportionment  is  in  conflict  with  the  limitations  fixed  by  the 
Constitution,  and,  if  such  conflict  is  found  to  exist,  to  declare  the  act 
void.    (Const.  1894,  art.  Ill,  §  5.)    Matter  of  SherHU  v.  0*Bnen.  185 

2.  Eemeio  by  Court  of  Appeals.  While  the  Constitution  does  not 
expressly  confer  jurisdiction  upon  the  Court  of  Appeals  to  review  an  act 
of  apportionment,  that  court  has  such  power  by  virtue  of  its  general 
jurisdiction  to  review  actual  determinations  of  the  Appellate  Division. 
(Const,  art.  VI,  §  9;  Code  Civ.  Pro.  g§  190,  191.)  Upon  such  an  appeal 
the  questions  reviewable  are: 

(1)  Whether  the  legislature  has  violated  a  mandatory  provision  of  the 
Constitution. 

(2)  Whether  an  act  of  apportionment,  in  those  matters  as  to  which  under 
the  Constitution  there  is'  necessarily  vested  in  the  legislature  some  dis- 
cretion, transcends  all  reasonable  exercise  of  discretion  and  palpably  vio- 
lates the  plain  intent  of  the  Constitution  in  disregard  of  its  spirit  and  the 
purpose  lor  which  its  express  limitations  wore  enacted.  Id. 

3.  Powers  and  Limitations  of  tlie  Legislature.  Although  an  act  of 
the  le.s?islature  is  the  voice  of  the  people  speaking  through  their  repre- 
sentatives, the  authority  of  the  representatives  in  relation  to  an  appoilion- 
ment  is  a  delegated  authority  wholly  derived  from  and  dependent  upon 
the  Constitution;  no  general  power  is  vested  in  the  legislature  to  change 
or  modify  the  nuniber  of  its  members  or  the  districts  from  which  they  are 
to  be  elected;  the  provisions  of  the  Constitution  constitute  the  full  author- 
ity of  the  legislature:  an  examination  of  the  Constitutions  of  the  State 
from  the  first,  adopted  in  1777,  to  the  last,  adopted  in  1894,  together  with 
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the  proceedings  of  the  constitutional  convention  of  1894,  shows  an  inten- 
tional and  gradual  withdrawal  from  the  legislature  of  discretionary  power 
and  a  continued  adding  of  limitations  upon  its  power  in  the  matter  of 
apportionment,  so  that  only  the  minimum  of  discretion,  necessary  to  pre- 
serve county  and  other  lines  and  to  give  reasonable  consideration  to  the 
other  provisions  of  the  Constitution,  is  left  to  the  legislature.  Id, 

4.  Limit  of  Legislative  Discretion.  The  limit  of  legislative  discretion 
in  the  division  of  the  state  into  senatorial  districts  is  to  mako  as  close  an 
approximation  to  equality  in  the  number  of  inhabitants  as  is  reasonably 
possible.    (Const,  art.  Ill,  §  4.)  Id, 

5.  Apportionment  of  Second  Senatorial  District  Invalid.  The  forma- 
tion of  the  second  senatorial  district  by  the  joinder  of  Richmond  and 
Queens  counties  violates  the  Constitution.  Although  by  the  uniform  and 
consistent  action  of  the  various  constitutional  conventions  Richmond 
county  is  an  exception  to  the  constitutional  provision  that  senatorial  dis- 
tricts must  be  formed  from  contiguous  territory,  the  joinder  of  said  county 
tothecounty  of  Queens  to. constitute  the  second  senatorial  district  violates 
the  Constitution  because  the  population  of  Queens  county  under  the  census 
of  1905  being  far  in  excess  of  he  rtatio  for  apportioning  senators  requires 
that  Queens  county  should  constitute  a  separate  senatorial  district.       Id, 

6.  Apportionment  of  Thirteenth  Senatorial  District  Invalid.  The  thir- 
teenth senatorial  district  laid  out  in  the  borough  of  Manhattan  in  the  city 
of  New  York  violutes  the  constitutional  provision  that  senatorial  districts 
shall  be  as  compact  in  form  as  practicable.  Id. 

7.  Apportionment  Act  Wliolly  Invalid,  The  violation  of  the  constitu- 
tional provisions  in  the  formation  of  the  second  and  thirteenth  senatorial 
districts  so  affects  the  entire  Apportionment  Act  (L.  1906,  ch.  431)  as  to 
render  it  wholly  unconstitutional  and  void.  Id, 

8.  Validity  of  Acts  of  Legislature,  Elected  under  Apportionment  Act. 
Notwithstanding  the  invalidity  of  the  Apportionment  Act  the  legisla- 
ture elected  by  the  people  at  the  last  general  election  is  a  de  facto  body 
and  its  acts  are  in  all  respects  valid.  ^  a  ^  facto  body  each  house  has, 
under  the  Constitution,  not  only  the  exclusive  power  but  the  exclusive 
rigUi:  to  judge  of  the  title  of  any  of  its  members  to  a  seat  therein.  Who- 
ever either  house  receives  as  its  legally  elected  member  and  entitled  to  a 
seat,  becomes  thereby  a  de  jure  member  of  that  house;  so  that  each  mem- 
ber thereof,  so  long  as  the  particular  house  to  which  he  has  been  elected 
does  not  oust  him,  is  not  only  a  de  facto  but  a  de  jure  officer,  entitled  to 
all  the  privileges  and  emoluments  of  his  office,  and  his  title  thereto  can- 
not be  challenged  before  any  tribunal  except  the  house  itself.  Id. 

9.  Next  Election  Must  Be  Held  under  New  Act  or  under  Constitutional 
Apportionment  of  1894.  While  the  courts  cannot  pass  on  the  title  of  any 
present  member  of  the  legislature,  they  can  control.the  action  of  admin- 
istrative officers  in  the  conduct  of  the  next  election  that  takes  place.  If 
the  present  legislature  should  pass  a  new  apportionment  act  in  compli- 
ance with  the  Constitution,  the  next  general  election  at  which  members  of 
either  house  are  elected  will  be  held  under  the  new  statute.  If  the  legis- 
lature fails  to  discharge  this  duty  then  the  election  must  be  held  in 
accordance  with  the  apportionment  of  the  Constitution  of  1894.  Id. 

cx)irr&ACT. 

1.  Infant  —  Consideration — Eatifleation.  The  facts  examined  in  an 
action  upon  an  alleged  contract  executed  by  a  decedent  while  she  was  an 
infant,  to  pay  an  annuity  to  a  friend,  and  held  that  it  was  a  mere  voluntary 
provision  for  the  plaintiff  based  on  gratitude  and  affection  and,  therefore, 
without  such  a  valuable  consideration  as  would  have  supported  an  action 
had  decedent  been  of  age  when  she  entered  into  it;  and  that  certain  pay- 
ments made  by  decedent  after  attaining  her  majority  and  relied  upon  as 
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constituting  a  ratification  of  such  contract  were  insufficient  for  that 

purpose.     Parions  v.  Teller.  318 

2.  Judgment  Creditor's  Suit  —  Conveyance  of  Lands  by  Fht/ier  to  CJUldren 
in  Consideration  TJuit  Latter  Pay  Income  of  Property  to  Him  for  Life  — 
When  Decree  in  Judgment  Creditor's  Suit  against  FaUher  and  Children  Direct^ 
ing  Payment  of  Part  of  Income  to  Creditor  Does  Not  Believe  Children  from 
Contract,  A.  father  conveyed  certain  parcels  of  land  to  his  daughters,  who, 
in  consideration  thereof,  agreed  to  apply  the  net  income  of  said  land,  after 
deducting  therefrom  the  interest  on  a  mortgage  of  $2,000,  covering  one 
of  said  parcels,  to  the  support  of  their  father  during  his  life,  and,  in 
case  the  premises  last  described  in  the  agreement  should  be  sold,  the 
proceeds  thereof  should  be  applied  to  the  payment  of  sail  mortgage,  or 
be  invested  and  the  interest  thereon  used  and  expended  for  the  support  of 
the  father;  two  years  later  the  daughters  sold  said  "last  described 
premises"  for $1,900,  with  which  sum,  and  with  $100  of  their  own  money, 
they  paid  the  mortgage;  subsequently  a  judgment  creditor  of  the  father 
brought  an  action  to  set  aside  the  conveyance  as  fraudulent  and  void 
against  the  judgment;  in  such  action  the  validity  of  the  tianafer  was 
upheld,  but  it  was  decreed  that  the  father  was,  as  to  the  judgment 
creditor,  the  owner  of  a  life  estate  in  the  lands  conveyed  to  his  aaugbters, 
subject  to  a  lien  of  $2,000,  formerly  represented  by  the  mortgage,  paid  by 
the  daughters;  a  receiver  of  the  father's  life  estate  was  appointed  and 
directed  to  pay,  out  of  the  income  of  the  land  in  question,  the  interest  on 
$2,000  to  the  daughters,  and  apply  the  remainder  on  the  judgment  cred- 
itor's claim;  after  such  judgment  the  daughters  retained  the  whole  of  the 
interest  paid  to  them  by  the  receiver  and  failed  to  pay  it  over  to.  or  apply 
it  to  the  use  of,  the  father;  thereafter  the  father  brought  an  action  against 
his  daughters  to  recover  from  them  the  interest  on  the  $1,900  of  the  mort- 
gage, so  retained  bv  them;  the  Special  Term  awarded  judgment  in  favor 
of  the  father,  but  the  Appellate  Division,  by  a  divided  court,  has  reversed 
it.  Held,  that  the  decree  in  the  judgment  creditor's  suit  did  not  relieve 
the  daughters  from  their  obligations  to  their  father;  while  they  were  all 
parties  to  that  suit  no  issue  was  raised  between  them  and  no  claim  for 
relief  was  nuide  by  either  against  the  other,  so  that  the  decree  therein 
could  in  no  way  adjudicate  their  respective  rights  under  the  agreement; 
the  father  is  entitled,  therefore,  to  the  relief  demanded  and  the  order  of 
the  Appellate  Division  should  be  reversed  and  the  judgment  of  the  Special 
Term  affirmed.     Ellis  v.  Cole.  395 

3.  Conditional  upon  Action  by  the  Legislature  —  Specific  Performance, 
A  contract  for  the  purchase  of  real  estate  executed  by  the  city  of  Syracuse 
in  conformity  with  a  resolution  adopted  by  the  common  council,providing 
for  the  paymeni  of  a  portion  of  the  purchase  price  on  a  date  specified, 
"the  balance  to  be  paid  for  in  such  manner  as  the  city  is  authorized  by  an 
act  of  the  legislature  to  be  passed  at  the  legislative  session  commencing 
January  1, 1900,"  cannot  be  specifically  enforced  and  the  city  compelled  to 
accept  the  deed  where  no  payment  was  ever  made  upon  the  contract,  and 
no  act  authorizing  the  pavment  by  the  city  of  the  purchase  price  or  any 
part  thereof  has  been  passed  by  the  legislature,  since  the  provision  for  pay- 
ment is  not  absolute,  but  conditional,  depending  upon  future  action  by 
the  legislature,  and  such  action  must  be  regarded  as  a  condition  precedent 
to  any  obligation  on  the  part  of  the  city.     Lighton  v.  City  of  Syracuse,  499 
See  Blanch  v.  Preston  (Mem.),  560;  KendaU  v.  Camrick  (Mem.),  563; 
Haydel  v.  Oould  (Mom.),  570;  Neidlinger  v.  Onward  ConUruction 
Co.  (Mem.)  572;  L'Hommedieu  v.  Wintrop  (Mem.),  575;  Oleieh  v. 
Cobb  (Mem.),  575;  von  der  Bom  v.  SchultM  (Mem.),  596:  Russell  v. 
Nat.  Exhibition  Co.  (Mem.),  602;  Buffalo  O.  8.  Go,  v.  City  of  Buf- 
falo (Mem.),  604;  Baldmn  v.  McGrath  (Mem.),  606;   Weidner  v. 
OlivitQILem.),  611;  Flanders  y,  Rosoff  (f/Lem.),  616;  Howard  Iron 
Works  V.  Buffalo  Elevating  Oo.  (Mem.),  619;  Rochester  Dry  Ooodt 
Go,  V.  Fhhy  (Mem.),  629;  Remsen  v.  Wingert  (Mem.).  683. 
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Of  retainer — when  not  UDConacionable  nor  champertous. 

8e6  A.TTOBNBT  AND  CLIENT,  2,  3. 

When  evidence  insufficient  to  establish  oral  contract  of  decedent  to  give 
all  of  her  property  to  certain  person. 

See  Decedent's  Estate,  1. 

Building  and  loan  contract  —  action  to  recover  final  payment. 
See  Evidence,  5. 

Of  accident  insurance  —  untrue  statements  in  application  —  materiality 
of  no  consequence. 

See  Insurance,  8,  4. 

Oral  contract  of  conditional  sale. 

See  Vendor  and  Vendee,  1-3. 

OONTBIBTJTIOK. 

See  Fitch  v.  Fraeer  (Mem.),  605. 

COMVEKSION. 

See  Thomas  v.  Electric  Vehicle  Co,  (Mem.),  553;  Ransom  v.  Nassau 
Trust  Co,  (Mem.),  613;  Oibhons  v.  Berolzheimer  (Mem.),  621; 
Huntington  v.  Herrman  (Mem.),  622. 

Of  real  property  into  personalty  by  partnership  agreement  —  when  not 
in  conflict  with  Heal  Property  Law. 

/Sb0  Partnership,  1-3. 

When  failure  to  demand  property  is  fatal  to  action  of  conversion  against 
purchasers  of  property  sold  by  vendees  in  possession  under  conditional 
sale. 

See  Vendor  and  Vendee,  3. 

Of  real  property  into  personalty. 
See  Wn.L.  2. 

GOBPORATIONa 

1.  Sale  of  Franchise  by  Beeeiwr  to  an  Individual,  The  sale  of  the  fran- 
chise of  an  insolvent  electric  company  to  an  individual,  made  at  public 
auction  by  the  receiver,  vests  in  the  purchaser  all  the  rights  conferred  by 
the  original  franchise.    Matter  of  Long  Acre  El,  L,  &  P,  Co,  361 

2.  Voluntary  Assignment  of  Franchise  by  Corporation  to  an  Individual  — 
New  York  Electrical  Subway  Company.  The  validity  of  a  voluntary 
assignment  by  anelectrical  company  of  its  franchise  to  an  individual  acting 
as  a  conduit  to  transmit  the  title  to  another  corporation  about  to  be  formed 
and  to  which  he  thereafter  assigned  it,  cannot  be  successfully  questioned 
by  the  New  York  Electrical  Subway  Company  upon  an  application  for 
space  in  the  subway  by  the  holder  of  the  franchise.  Id. 

3.  Mandamus  to  Compel  Oranling  of  Space  in  Subway—  Consent  of  Com- 
missioner of  Electricity  Need  Not  Precede  Application  for  Space.  The 
applicant  may  mandamus  the  Subway  Company  upon  its  refusal  to  assign 
space  and  it  is  not  necessary  that  the  consent  of  the  commissioner  of 
water,  gas  and  electricity  to  place  its  conductors  in  the  subway  should 
precede  the  application  to  the  company.  Id. 

COSTS. 

1.  Appeal — Extra  Allowance.  Where  there  is  no  dispute  about  the 
facts,  the  question  whether  a  case  is  so  difficult  and  extraordinary  as  to 
Justify  an  extra  allowance  is  a  question  of  law  reviewable  l>y  the  Court  of 
Appeals  upon  an  appeal  from  the  judgment.     Campbell  v.  Emslie.       600 
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tion  where  he  could  not  be  re-arrested  or  compelled  to  return,  or  that  hia 

attorney  was  assisting  him  in  carrying  out  an  unlawful  purpose.  Id, 

8.  Disbarment  —  Practicing  under  Name  of  Disbarred  Attorney,  An 
attorney  who  continues  to  practice  under  the  name  of  a  firm  by  which  he 
was  employed  as  a  clerk,  one  member  of  which  is  dead  and  the  other  dis- 
barred, is  guvlty  of  unprofessional  conduct  justifying  his  disbarment;  he 
is  not  protected  by  the  Partnership  Law  (L.  1897,  ch.  420,  §  20),  and  by 
filing,  under  an  arrangement  with  the  disbarred  partner  to  continue  his 
trade  name  and  practice,  a  certificate  with  the  county  clerk  to  the  effect 
that  he  is 'continuing  the  business  under  the  name  of  the  firm  in  com- 
pliance with  section  868b  of  the  Penal  Code;  those  provisions  must  be 
read  in  connection  with  those  of  section  72  of  the  Code  of  Civil  Pro- 
cedure, and  so  read,  such  attorney  not  only  became  liable  for  the 
penalties  therein  provided,  but  ho  attempted  to  nullify  the  order  of  the 
court  by  arranging  to  do  for  the  disbarred  partner  in  his  name  that  which 
the  court  prohibited  such  partner  from  doing  himself.  Id. 

See  Matter  of  Nekardd  (Mem.).  590. 

AUTOMOBILES. 

Use  of,  on  city  streets — duty  of  city  to  keep  its  streets  free  from  dan- 
gerous defects. 

See  Municipal  Corpobations,  1-4. 

BANKS. 

Tax  upon  bank  stock. 

See  Tax,  1-8. 

BENEFIT  ASSOCIATIONS. 

When  by-laws  affecting  certificates  of  life  insurance  cannot  be 
amended. 

See  Associations,  1-8. 

BILLS,  NOTES  AND  CHECX& 

See  Oriental  Bank  v.  Oallo  (Mem.),  610;  Mercantile  Nat.  Bank  v.  Sire 
(Mem),  612;  First  Nat.  Bank  v.  Hoag  (Mem.).  617;  Brink  v. 
Stratton  (Mem.),  620;  Fuller  Buggy  Co.  v.  Waldron  (Mem.),  630; 
Citizens'  Central  Nat.  Bank  v.  Toplitz  (Mem.),  684. 

BBOKEBS. 

See  Skaughnessy  v.  Weekes  (Mem),  571. 

BBOOEHAVEN  (TOWN  OF). 

Great  South  lay  — right  of  access  to,  includes  right  to  construct  pier 
beyond  high-water  mark  without  consent  of  owner  of  land  under  water. 
See  Riparian  Rights,  1,  2. 

BXJILDING. 

Fall  of,  caused  by  alleged  negligence  of  several  contractors. 
See  Negligence,  14. 

Signboard  on  roof  of  —  injuries  caused  by  its  fall. 
See  Negligence,  15. 

CANCELLATION. 

Of  policy  of  fire  insurance. 
See  Insurance,  2. 

C  A-TtRTETtS 

See  Talcoit  v.  Wabas?i  R.  R.  Co.  (Mem.),  608. 
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OHAMPEBTY. 

When  agreemeat  to  contest  will  and  pay  disbursements  for  a  contingent 
fee  not  champertous. 

See  Attorney  and  Client,  3. 

CITIES. 

Duty  of,  to  keep  streets  free  from  dangerous  defects — use  of  auto- 
mobiles upon  city  streets. 

See  Municipal  Ck)RPORATioN8,  1-4 
When  destruction  of  building  by  crowd  does  not  constitute  riot. 

See  Municipal  Corpokations,  5. 
When  electrical  company  not  entitled  to  build  subways  in  streets. 

See  New  York  (City  of),  8. 

CIVIL  SERVICE. 

See  People  ex  rel.  Lazenby  v.  Netn  Toi'k  City  Ry.  Co,  (Mem.),  588; 
People  ex  rel.  Sfiepard  v.  Ellison  (Mem.),  614;  People  ex  rel.  McOin- 
ley  y.  Cahill  (Mem.),  623. 

When  clerk  removed  from  position  in  office  of  coroner  entitled  to 
mandamus  directing  his  reinstatement. 
See  New  York  (City  of),  o-7. 

CLEMENCY, 

Appeal  for,  cannot  be  considered  by  Court  of  Appeals  —  application 
must  be  made  to  the  goveVnor. 
See  Crimes,  2. 

CODE  OF  CIVIL  PBOOEDTJ&E. 

1.  §§16,  n —Warranty  Deed  —  Action  upon  Covenants  TJiei'eof  to 
Bt  cover  Amount  of  Dower  and  Costs  Paid  in  Action  for  Dower  Defended  by 
Grantee—  What  Grantee  May  liecoDer.  Where  it  was  determined  in  an 
action  to  enforce  a  widow's  right  of  dower  in  premises,  held  by  a  grantee 
under  a  deed  containing  covenants  of  warranty  and  quiet  enjoyment,  that 
the  widow  was  entitled  to  dower  as  claimed,  and  tliat  her  claim  could  not 
be  properly  satisfied  by  setting  ofif  to  her  any  part  of  the  premises,  and,  the 
widow  having  filed  a  consent  to  take  a  gross  sum  in  lieu  of  dower,  a  judg- 
ment was  entered  directing  a  stile  of  the  property  in  accordance  with  the 
etatute  (Code  Civ.  Pro.  g^  16,  17,  etc.),  the  sale  under  such  judgment  did 
not  operate  as  an  absolute  and  total  eviction  of  the  grantee  from  the  entire 
premises;  it  was  simply  a  method  of  procedure  by  which  there  was  a  sub- 
stitution of  the  proceeds  of  the  land  in  the  place  of  the  land  itself,  actual 
partition  thereof  being  impracticable,  so  that  the  proceeds  could  be  divided 
between  the  widow  and  the  grantee,  according  to  their  respective  interests, 
after  the  value  of  the  widow's  right  of  dower  therein  had  been  ascertained; 
the  grantee  of  such  premises  cannot  recover,  therefore,  in  an  action 
brought  against  his  grantor  upon  the  covenants  in  his  deed,  the  entire 
purchase  price  jmid  for  the  premises  together  with  his  costs  and  disburse- 
ments incurred  in  defending  the  action  for  dower.  Where,  however,  notice 
was  given  to  the  grantor  to  defend  in  the  dower  action,  and  upon  his  fail- 
ure so  to  do  the  grantee  defended  in  good  faith,  the  latter  may  recover  the 
amount  paid  to  the  widow  for  her  right  of  dower  and  the  costs  and  dis- 
bursements allowed  and  paid  to  her  in  the  motion  for  dower,  also  his  own 
costs  and  disbursements  in  defending  such  action  and  the  referee's  fees  and 
expenses  therein,  together  with  interest  on  each  item  from  the  date  of 
sale,  except  the  item  of  his  own  costs  and  expenses,  and  upon  that  from 
the  date  of  judgment  in  the  action  for  dower.    Oltnstead  v.  Rawson,    517 

2.  §72  —  Disbarment  —  Practicing  under  Name  of  Disbarred  Attorney. 
An  attorney  who  continues  to  practice  under  the  name  of  a  firm  by  which 
he  was  employed  as  a  clerk,  one  member  of  which  is  dead  and  the  other 
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disbarred,  is  guilty  of  unprofessional  conduct  iustifyine  his  disbarment; 
he  is  not  protected  by  the  Partnership  Law  (L.  1807,  ch.  420.  §  20),  and 
by  filing,  under  an  arrangement  with  the  disbarred  partner  to  continue 
his  traoe  name  and  practice,  a  certificate  with  the  county  clerk  to  the 
effect  that  he  is  continuing  the  business  under  the  name  of  the  firm  in 
compliance  with  section  86db  of  the  Penal  Code;  those  provisions  must 
be  read  in  connection  with  those  of  section  72  of  the  Code  of  Civil  Pro- 
cedure, and  so  read,  such  attorney  not  only  became  liable  for  the  penal- 
ties therein  provided,  but  he  attempted  to  nullify  the  order  of  the  court  by 
arranging  to  do  for  the  disbarred  partner  in  his  name  that  which  the  court 
prohibited  such  partner  from  doing  himself.    Matter  of  Kaffniburgh,       49 

3|  §  74  —  When  Agreement  Is  Not  Champertous.  "Where  a  disinherited 
son  voluntarily  and  at  his  own  instance  entered  into  a  written  agreement 
retaining  attorneys  to  oppose  the  probate  of  his  father's  will  or  to  eiTect 
a  settlement,  agreeing  to  pay  them  specified  percentages  in  either  case,  the 
mere  fact  that  the  agreement  provided  that  the  attorneys  should  not  call 
upon  him  "  for  any  sum  or  sums  of  money  to  pay  the  necessary  disburse- 
ments  required  in  the  said  proceedings,"  does  not  render  it  champertous 
within  the  meaning  of  section  74  of  the  Code  of  Civil  Procedure;  the  pur- 
pose of  this  section  is  to  prevent  an  attorney  from  encouraging,  instigat- 
mg  or  promoting  ill-feeling  or  strife,  and  thereby  securing  the  ownership 
or  control  of  a  demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon.     Ransom  v.  Cutting.  447 

4.  §§  190,  191 —  Review  by  Court  of  Appeals.  While  the  Constitution 
does  not  expressly  confer  jurisdiction  upon  the  Court  of  Appeals  to  review 
an  act  of  apportionment,  that  court  has  such  power  by  virtue  of  its  gen- 
eral jurisdiction  to  review  actual  determinations  of  the  Appellate  Division. 
(Const,  art.  VI,  §  9;  Code  Civ.  Pro.  §§  190, 191.)  Upon  such  an  appeal 
the  questions  reviewable  are: 

(1)  Wiiether  the  legislature  has  violated  a  mandatory  provision  of  the 
Constitution. 

(2)  Whether  an  act  of  apportionment,  in  those  matters  as  to  which  under 
the  Constitution  there  is  necessarily  vested  in  the  legislature  some  discre- 
tion, transcends  all  reasonable  exercise  of  discretion  and  palpably  violates 
the  plain  intent  of  the  Constitution  in  disregard  of  its  spirit  ana  the  pur- 
pose for  which  its  express  limitations  were  enacted.  Matter  of  S/ierriU  v, 
CBrien.  185 

5.  §  S29  — Witnesses—  Wlien  Interest  of  Witness  in  ResuU  cf  Action  Too 
Remote  to  Disqualify  Ilim  from  Testifying  as  to  Conversations  with  a 
I/eceased  Defendant.  Where  an  action  was  brought  against  the  members 
of  a  firm  to  recover  for  goods  sold  and  deliverea  to  them,  and  one  of  the 
defendants  died  after  the  commencement  of  the  action,  and  his  adminis- 
trators with  will  annexed  were  substituted  in  his  place  and  stead,  the  sec- 
retary and  treasurer  of  an  insolvent  corporation  whose  assets  were  sold 
by  the  sheriff  several  years  previous  is  not  disqualified  under  the  statute 
(Code  Civ.  Pro.  §  829)  from  testifying,  as  a  witness  for  plaintiff,  to  con- 
versations had  with  the  deceased  member  of  the  firm  relative  to  the  sale 
of  the  goods  in  question,  by  reason  of  the  fact  that  such  corporation  had 
been  an  agent  or  factor  for  plaintiff's  assignor  in  such  sales,  and  that  if 
plaintiff  failed  to  recover  from  defendants  because  of  any  mistake  or 
fault  on  the  part  of  such  corporation,  the  mistake  or  fault  would  be 
chargeable  to  the  corporation.  The  interest  of  the  witness,  if  any,  by 
reason  of  his  having  been  the  secretary  and  treasurer  of  the  corporation 
before  it  ceased  business,  is  too  remote,  uncertain  and  doubtful  to  make 
him  interested  in  the  event  within  the  meaning  of  the  statute.  Talbot  v. 
LaubJieim,  421 

6.  §§  834,  830  —  Evidence  — Waiver  of  Provisions  Relating  to  PatienCs 
Scnrts,  by  TnJdnq  Physician's  Deposition  —  When  Sue^iAct  Is  Equivalent  to 

Waiver  on  the  Trial  or  by  Stipulation,    Section  830  of  the  Code  of  Civil 
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Procedure,  relating  to  waivers  of  the  provisions  of  'section  834  prohibit- 
ing the  disclosure  of  the  secrets  of  a  patient,  does  not  permit  the  plaintiff 
in  an  action  for  damages  for  personal  injuries  to  take,  under  a  commission, 
the  testimony  of  his  phvsiciau  as  to  confidential  material  facts,  and  then 
prevent  such  evidence  from  being  read  before  the  jury  solely  upon  the 
ground  that  it  would  divulge  private  matters;  the  limitation  of  waivers  to 
such  as  are  made  in  open  court  on  the  trial,  or  by  the  stipulation  of  the 
attorneys  for  the  respective  parties,  should  be  so  construed  as  to  promote 
its  object,  which  was  to  prevent  waivers  by  contract  long  before  the  com- 
mencement of  the  action,  and  not  to  interpose  an  obstacle  to  the  adminis- 
tration of  j  ustice  by  the  suppression  of  facts  already  made  public  by  the 
patient  himself  in  a  legal  proceeding.  While  the  examination  of  a  wit- 
ness under  a  commission  cannot  be  regarded  for  all  purposes  as  a  part  of 
the  trial,  still  the  taking  of  privilegea  testimony  to  be  used  as  evidence 
by  either  party  is  so  much  a  part  of  it  as  to  constitute  n  waiver  m:ide 
•*  on  the  trial; "  and  where  interrogatories  and  cross-interrogatories  are  pre- 
pared and  signed  by  the  attorneys  for  the  respective  parties,  calling  for 
the  precise  information  which  the  statute  keeps  secret  unless  waived, 
such  acts  also  constitute  a  waiver  by  "stipulation  of  the  attorneys  of  the 
respective  parties;"  the  exclusion,  therefore,  as  incompetent  of  the 
deposition  of  plaintiff's  physician,  offered  in  evidence  by  defendant,  the 
plaintiff  having  failed  to  introduce  it  and  objected  to  its  introduction 
upon  the  ground  that  It  divulged  facts  which  the  witness  acquired  in  his 
capacity  as  physician,  constitutes  reversible  error.  Clifford  v.  Denver  A 
Rio  Grande  R.  R.  Co,  349 

7.  §  837 — Attorneys  —  Refusal  to  Ansioer  Questions  upon  the  Ground 
That  Answers  Mif/ht  Incriminate,  No  Ground  for  Disbarment.  An  attorney 
at  law,  when  called  as  a  witness,  has  the  right  to  refrain  from  answering 
any  question  which  might  lead  to  the  prosecution  of  himself  i^r  a  for- 
feiture of  his  office  of  attorney  and  counselor  at  law;  his  refusal,  there- 
fore, to  answer  questions  as  to  personal  transactions  upon  the  ground 
that  his  answers  might  tend  to  incriminate  him,  is  not  a  sufficient  cause 
for  his  disbarment.    (Code  Civ.  Pro.  §  837.)    Matter  of  KaffenJburgh.      49 

8.  §  1379  —  Submission  of  a  Controversy — Jui'iscliction  of  Courts.  Where 
a  controverey,  submitted  upon  an  agreed  'statement  of  facts  under  section 
1279  of  the  Code  of  Civil  Procedure,  presents  a  pure  question  of  law,  the 
Supreme  Court  has  p  )wer  to  "decide  it,  and  the  Court  of  Appeals  may 
review  its  deci-sion;  but  if  the  question  of  law  cannot  be  decided  without 
first  disposing  of  conflicting  or  equivociil  inferences  of  fact,  the  Supreme 
Court  is  without  jurisdiction,  anda  judgment  entered  upon  such  a  decision 
must  be  reversed  and  the  proceeding  dismissed.    Marx  v.  Brogan,      431 

9.  §  2058  —  Appeal  —  Incidental  Order  in  Habeas  Corpus  Proceeding 
Not  Reviewable  by  Appellate  Division.  An  order  in  a  habeas  corpus  pro- 
ceeding which  does  not  determine  or  end  the  proceeding  but  continues  it 
in  force,  leaving  it  to  be  ended  by  an  Order  to  be  subseqiieutly  made,  is 
not  appealable,  under  section  2058  of  the  Code  of  Civil  Procedure,  since 
it  is  not  a  final  order;  and  an  order  of  the  Appellate  Division  reversing  it 
and  dismissing  the  proceeding  is,  therefore,  without  jurisdiction.  The 
latter  order,  however,  is  final,  because  it  dismissed  the  proceeding  and  is, 
therefore,  reviewable  by  the  Court  of  Appeals.  People  ex  rel,  Duryee  v. 
Duryee,  440 

10.  §§  2254,  2256  —  Landlord  and  Tenant  —  Sumtnari'  Proceedings  — 
Dispossession  for  Non-payment  of  Taxes  ami  Rent —  Costs.  "  A  final  order  in 
summary  proceedings  to  dispossess  a  tenant  for  non-payment  of  taxes  and 
rent,  awarding  delivery  of  the  premises  to  the  landlord  "  by  reason  of 
the  tenant's  non-payment  of  said  rent  and  said  taxes,  together  with  the 
costs,"  iserroneous  where  it  appears  that  the  unexpired  term  of  the  tenant 
was  more  than  five  years  and  that  during  an  adjournment  of  the  proceed- 
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iDg  the  tenant  paid  and  discharged  the  taxes.  If  dispossessed  for  non- 
payment of  rent  he  might  redeem  by  paying  the  rent  (Code  Civ.  Pro. 
§  2256).  There  is  no  right  to  redeem,  However,  for  non-payment  of  taxes, 
and  having  paid  them,  although  after  the  commencement  of  the  proceed- 
ing,  he  is  entitled  to  a  modification  of  the  order  by  striking  out  the  state- 
ment that  he  was  dispossessed  for  non-payment  of  taxes,  since  assuming 
that  separate  defaults  different  in  character  and  results  can  be  uniU^ 
in  a  single  proceeding,  the  tenant  in  that  proceeding  has  the  right  to 
obtain  relief  from  any  of  the  defaults  upon  complying  with  the  condi- 
tions specified  in  section  2354  of  the  Code  of  Civil  Procedure  in  the  same 
manner  as  If  the  proceeding  had  been  brought  upon  that  default  alone; 
and  to  protect  his  rights  the  order  should  be  based  only  upon  the  default 
from  which  he  has  not  relieved  himself;  nor  is  the  tenant  required  to  pay 
the  costs  of  the  proceeding  at  the  time  of  paying  the  taxes,  since  they 
would  be  included  in  the  judgment  dispossessing  him  for  non-payment  of 
rent.     Peabody  v.  Long  Acre  Square  Bldg.  Co,  103 

11.  §  3320 —  Trusteed  Commimons.  Trustees  are  entitled  to  commis- 
sions for  receiving  and  paying  out  all  sums  of  principal,  including  the 
value  of  the  securities  forming  a  part  of  the  corpus.  Bobertson  v.  de  Bru- 
latour.  301 

COMMISSIONa 

See  Curry  v.  Prudential  Ins,  Co,  (Mem.),  629. 

CONSIDERATION. 

For  contract  by  infant. 

See  Contract,  1. 
When  mortgage  void  for  want  of. 
See  Mortgage,  3. 

CONSTITUTIONAL  LAW. 

1.  Legislative  Apj^rtionment — Jurisdiction  of  Supreme  Court,  The 
Supreme  Court  has  express  jurisdiction  to  determine  whether  or  not 
an  act  of  apportionment  is  in  conflict  with  the  limitations  fixed  by  the 
Constitution,  and,  if  such  conflict  is  found  to  exist,  to  declare  the  act 
void.    (Const.  1894,  art.  Ill,  §  5.)    Matter  of  S/ierrill  v.  aBnen,  185 

2.  Review  by  Court  of  Appeals,  While  the  Constitution  does  not 
expressly  confer  jurisdiction  upon  the  Court  of  Appeals  to  review  an  act 
of  apportionment,  that  court  has  such  power  by  virtue  of  its  general 
jurisdiction  to  review  actual  determinations  of  the  Appellate  Division. 
(Const,  art.  VI,  g  9;  Code  Civ.  Pro.  §§  190,  191.)  Upon  such  an  appeal 
the  questions  reviewable  are: 

(1)  Whether  the  legislature  has  violated  a  mandatory  provision  of  the 
Constitution. 

(2)  Whether  an  act  of  apportionment,  in  those  matters  as  to  which  under 
the  Constitution  there  is-  necessarily  vested  in  the  legisltUure  some  dis- 
cretion, transcends  all  reasonable  exercise  of  discretion  and  palpably  vio« 
lates  the  plain  intent  of  the  Constitution  in  disregard  of  its  spirit  and  the 
purpose  i^or  which  its  express  limitations  were  enacted.  ItL 

3.  Powers  and  Limitatiotis  of  tlie  Legislature,  Aithough  an  act  of 
the  Ics^islature  is  the  voice  of  the  people  speaking  through  their  repre- 
sentatives, the  authority  of  the  representatives  in  relation  to  an  apportion- 
ment is  a  delegated  authority  wholly  derived  from  and  dependent  upon 
the  Constitution;  no  general  power  is  vested  in  the  legislature  to  change 
or  modify  the  number  of  its  members  or  the  districts  from  which  they  are 
to  be  elected;  the  provisions  of  the  Constitution  constitute  the  full  author- 
ity of  the  legislature;  an  examination  of  the  Constitutions  of  the  State 
from  the  first,  adopted  in  1777,  to  the  last,  adopted  in  1894,  together  with 
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the  proceedings  of  the  constitutional  convention  of  1894,  shows  an  inten- 
tional and  gradual  withdrawal  from  the  legislature  of  discretionary  power 
and  a  continued  adding  of  limitations  upon  its  power  in  the  matter  of 
apportionment,  so  that  only  the  minimum  of  discretion,  necessary  to  pre- 
serve county  and  other  lines  and  to  ffive  reasonable  consideration  to  the 
other  provisions  of  the  Constitutionals  left  to  the  legislature.  Id, 

4.  Limit  of  Legislative  Discretion,  The  limit  of  legislative  discretion 
in  the  division  of  the  state  into  senatorial  districts  is  to  mako  as  close  an 
approximation  to  equality  in  the  number  of  inhabitants  as  is  reasonably 
possible.    (Const,  art.  Ill,  %  4.)  Id. 

5.  Apportionment  of  Second  Senatorial  Distnct  Invalid.  The  forma- 
tion of  the  second  senatorial  district  by  the  joinder  of  Richmond  and 
Queens  counties  violates  the  Constitution.  Although  by  the  uniform  and 
consistent  action  of  the  various  constitutional  conventions  Richmond 
county  is  an  exception  to  the  constitutional  provision  that  senatorial  dis- 
tricts must  be  formed  from  contiguous  territory,  the  joinder  of  said  county 
tothecounty  of  Queens  to. constitute  the  second  senatorial  district  violates 
the  Constitution  because  the  population  of  Queens  county  under  the  census 
of  1905  being  far  in  excess  of  he  rtatio  for  apportioning  senators  requires 
that  Queens  county  should  constitute  a  separate  senatorial  district.       Id, 

6.  Apportionment  of  Thirteenth  Senaion'al  District  Invalid.  The  thir- 
teenth senatorial  district  laid  out  in  the  borough  of  Manhattan  in  the  city 
of  New  York  violates  the  constitutional  provision  that  senatorial  districts 
shall  be  as  compact  in  form  as  practicable.  Id. 

7.  Apportionment  Act  Wlwlly  Invalid,  The  violation  of  the  constitu- 
tional provisions  in  the  formation  of  the  second  and  thirteenth  senatorial 
districts  so  affects  the  entire  Apportionment  Act  (L.  1906,  ch.  431)  as  to 
render  it  wholly  unconstitutional  and  void,  Id^ 

8.  Validity  of  Acts  of  Legislature,  Elected  under  Apportionment  Act, 
Notwithstanding  the  invalidity  of  the  Apportionment  Act  the  legisla- 
ture elected  by  the  people  at  the  last  general  election  is  a  de  facto  body 
and  its  acts  are  in  all  respects  valid.  As  a  ^2^  fa^ito  body  each  house  has, 
under  the  Constitution,  not  only  the  exclusive  power  but  the  exclusive 
righ.:  to  Judge  of  the  title  of  any  of  its  members  to  a  seat  therein.  Who- 
ever either  house  receives  as  its  legally  elected  member  and  entitled  to  a 
seat,  becomes  thereby  a  de  jure  member  of  that  house;  so  that  each  mem- 
ber thereof,  so  long  as  the  particular  house  to  which  he  has  been  elected 
does  not  oust  him,  is  not  only  a  de  facto  but  a  de  jure  officer,  entitled  to 
all  the  privileges  and  enioluments  of  his  office,  and  his  title  thereto  can- 
not be  challenged  before  any  tribunal  except  the  house  itself.  Id. 

9.  Next  Election  Must  Be  Held  under  New  Act  or  under  Constitutional 
Apportionment  of  1894.  While  the  courts  cannot  pass  on  the  title  of  any 
present  member  of  the  legislature,  they  can  control  .the  action  of  admin- 
istrative officers  in  the  conduct  of  the  next  election  that  takes  place.  If 
the  present  legislature  should  pass  a  new  apportionment  act  in  compli- 
ance with  the  Constitution,  the  next  general  election  at  which  members  of 
either  house  are  elected  will  be  held  under  the  new  statute.  If  the  legis- 
lature fails  to  discharge  this  duty  then  the  election  must  be  held  in 
accordance  with  the  apportionment  of  the  Constitution  of  1894.  Id, 

CONTBAOT. 

1.  Infant  —  Considei'ation — Ratification,  The  facts  examined  in  an 
action  upon  an  alleged  contract  executed  by  a  decedent  while  she  was  an 
infant,  to  pay  an  annuity  to  a  friend,  and  field  that  it  was  a  mere  voluntary 
provision  for  the  plaintiff  based  on  gratitude  and  affectiou  and,  therefore, 
without  such  a  valuable  consideration  as  would  have  supported  an  action 
had  decedent  been  of  age  when  she  entered  into  it;  and  that  certain  pay- 
ments made  by  decedent  after  attaining  her  majority  and  relied  upon  as 
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constituting  a  ratification  of  such  contract  were  insufficient  for  tliat 

purpose.     Parsons  v.  Teller,  818 

2.  Judgment  Creditor's  Suit  —  Conveyance  of  Lands  by  Fattier  to  Cliildren 
in  Cofisideraiion  TJuit  Latter  Pay  Income  of  Property  to  Him  for  Life  — 
WJien  Decree  in  Judgment  Creditor's  Suit  against  Father  and  Children  Bind' 
ing  Payment  of  P.irt  of  Income  to  Creditor  Does  Not  Relieve  Children  from 
Contract.  A.  father  conveyed  certain  parcels  of  land  to  his  daughters,  who, 
in  consideration  thereof,  agreed  to  apply  the  net  income  of  said  land,  after 
deducting  therefrom  the  interest  on  a  mortgage  of  $2,000,  covering  one 
of  said  parcels,  to  the  support  of  their  fatner  during  his  life,  and,  in 
case  the  premises  last  described  in  the  agreement  should  be  sold,  the 
proceeds  thereof  should  be  applied  to  the  payment  of  saii  mortgage,  or 
be  invested  and  the  interest  thereon  used  ana  expended  for  the  support  of 
the  father;  two  years  later  the  daughters  sold  said  "last  described 
premises"  for  $1, 909,  with  which  sum,  and  with  $100  of  their  own  money, 
they  paid  the  mortgage;  subsequently  a  judgment  creditor  of  the  father 
brought  an  action  to  set  aside  the  conveyance  as  fraudulent  and  void 
against  the  judgment;  in  such  action  the  validity  of  the  transfer  was 
upheld,  but  it  was  decreed  that  the  father  was,  as  to  the  judgment 
creditor,  the  owner  of  a  life  estate  in  the  lands  conveyed  to  his  daughters, 
subject  to  a  lien  of  $2,000,  formerly  represented  by  the  mortgage,  paid  by 
the  daughters;  a  receiver  of  the  father's  life  estate  was  appointed  and 
directed  to  pay,  out  of  the  income  of  the  land  in  question,  the  interest  on 
$2,000  to  the  daughters,  and  apply  the  remainder  on  the  judgment  cred- 
itor's claim;  after  such  judgment  the  daughters  retained  the  whole  of  the 
interest  paid  to  them  by  the  receiver  and  railed  to  pay  it  over  to,  or  apply 
it  to  the  use  of,  the  father;  thereafter  the  father  brought  an  action  against 
his  daughters  to  recover  from  them  the  interest  on  the  $1,900  of  the  mort- 
gage, so  retained  by  them;  the  Special  Term  awarded  judgment  in  favor 
of  the  father,  but  the  Appellate  Division,  by  a  divided  court,  has  reveraed 
it.  Held,  that  the  decree  in  the  judgment  creditor's  suit  did  not  relieve 
the  daughters  from  their  obligations  to  their  &ther;  while  they  were  all 
parties  to  that  suit  no  issue  was  raised  between  them  and  no  claim  for 
relief  was  made  by  either  against  the  other,  so  that  the  decree  therein 
could  in  no  waj  adjudicate  their  respective  rights  under  the  agreement; 
the  father  is  entitled,  therefore,  to  the  relief  demanded  and  the  order  of 
the  Appellate  Division  should  be  reversed  and  the  judgment  of  the  Special 
Term  affirmed.     Ellis  v.  Cole.  S95 

8.  Conditional  upon  Action  by  tlie  Legislature  —  Specific  Performance. 
A  contract  for  the  purchase  of  real  estate  executed  by  the  city  of  Syracuse 
in  conformity  with  a  resolution  adopted  by  the  common  council, providing 
for  the  payment  of  a  portion  of  the  purchase  price  on  a  date  specified, 
"  the  balance  to  be  paid  for  in  such  manner  as  the  city  is  authorized  by  an 
act  of  t-he  legislature  to  be  passed  at  the  legislative  session  commencing 
January  1, 1900,"  cannot  be  specifically  enforced  and  the  city  compelled  to 
accept  the  deed  where  no  payment  was  ever  made  upon  the  contract,  and 
no  act  authorizing  the  pavment  by  the  city  of  the  purchase  price  or  any 
part  thereof  has  been  passed  by  the  legislature,  since  the  provision  for  pay- 
ment is  not  absolute,  but  conditional,  depending  upon  future  action  by 
the  legislature,  and  such  action  must  be  regarded  as  a  condition  precedent 
to  any  obligation  on  the  part  of  the  city.     Lighten  v.  City  of  Syracuse.  4»9 
See  Blanck  v.  Preston  (Mem.),  560;  Kendall  v.  Carnrick  (Mem.),  568; 
Ilaydel  v.  Oonld  (Mem,),  570;  Neidlinger  ▼.  Ontoard  ConUruciion 
Co.  (Mem.)  572;  DHommedieu  v.  Wintrop  (Mem.),  575;  OleicA  v. 
Cobb  (Mem.),  575;  wn  der  Born  v.  SchuUa  (Mem.),  596;  RusstU  v. 
Kat.  ExMbition  Co.  (Mem.),  602;  Buffalo  O,  8,  Go,  ▼.  City  of  Buf- 
falo (Mem.),  604;  Baldmn  v.  McQ-rath  (Mem.),  606;   Weidner  v. 
0^m«(Mem.),  611;  Flanders  "V,  Bosoff  QAenu),  616;  Howard  /n»a 
Works  V.  Buffalo  Elevating  Oo,  (Mem.),  619;  BoeheOer  Dry  Ooedi 
Co.  V.  Fahy  (Mem),  629;  Rcmsen  v.  Wingert  QlLBai.),  682. 
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OONTBAGT—  Continued, 
Of  retainer — when  not  unconscionable  nor  champertous. 

See  A.TTORMBY  AND  CLIENT,  2,  3. 

When  evidence  insufficient  to  establish  oral  contract  of  decedent  to  give 
all  of  her  property  to  certain  person. 
8ee  Decedent's  Estate,  1. 

Building  and  loan  contract  —  action  to  recover  final  payment. 
See  Evidence,  5. 

Of  accident  insurance  —  untrue  statements  in  application  —  materiality 
of  no  consequence. 

See  Insurance,  8,  4. 

Oral  contract  of  conditional  sale. 

See  Vendor  and  Vendee,  1-3. 

OONTBIBUTION'. 

See  Fiteh  v.  Fraeer  (Mem.),  605. 

OONVEBSION. 

See  Thomas  v.  Electric  Vehicle  Co,  (Mem,),  553;  Banaom  v.  Nassau 
Trust  Co,  (Mem.),  612;  Gibbons  v.  BerohJieimer  (Mem.),  621; 
Huntington  v.  Herrman  (Mem.),  622. 

Of  real  property  into  personalty  by  partnership  agreement  —  when  not 
in  conflict  with  Real  Property  Law. 

See  Partnership,  1-3. 

When  failure  to  demand  property  is  fatal  to  action  of  conversion  against 
purchasers  of  property  sold  by  vendees  in  possession  under  conditional 
sale. 

See  Vendor  and  Vendee,  8. 

Of  real  property  into  personalty. 
See  Will.  2. 

COBPOBATIONa 

1.  SaU  of  Franchise  by  Beeeiver  to  an  Individual.  The  sale  of  the  fran- 
chise of  an  insolvent  electric  company  to  an  individual,  made  at  public 
auction  by  the  receiver,  vests  in  the  purchaser  all  the  rights  conferred  by 
the  original  franchise.    Matter  of  Long  Acre  El,  L,  db  P.  Co,  361 

2.  Voluntary  Assignment  of  Franchise  by  Corporation  to  an  Individual  — 
Ifew  York  Electrical  Sulnoay  Company,  The  validity  of  a  voluntary 
assignment  by  an  electrical  company  of  its  franchise  to  an  individual  acting 
as  a  conduit  to  transmit  the  title  to  another  corporation  about  to  be  formea 
and  to  which  he  thereafter  assigned  it,  cannot  be  successfully  questioned 
by  the  New  York  Electrical  Subway  Company  upon  an  application  for 
space  in  the  subway  by  the  holder  of  the  franchise.  Id. 

3.  Mandamus  to  Compd  OranHng  of  Space  in  Subway—  Consent  of  Com- 
missioner of  Electricity  Need  Not  Precede  Application  for  Space.  The 
applicant  may  mandamus  the  Subway  Company  upon  its  refusal  to  assign 
space  and  it  is  not  necessary  that  the  consent  of  the  commissioner  of 
water,  gas  and  electricity  to  place  its  conductors  in  the  subway  should 
precede  the  application  to  the  company.  Id, 

OOSTS. 

1.  Appeal  —  Extra  Allowance,  Where  there  is  no  dispute  about  the 
facts,  the  question  whether  a  case  is  so  difficult  and  extraordinary  as  to 
justify  an  extra  allowance  is  a  question  of  law  reviewable  by  the  Court  of 
Appeals  upon  an  appeal  from  the  judgment.     Campbell  v.  Kmslie.       609 
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2.  Same.  An  extra  allowance  is  iQiproperlj  gninted  in  an  action  upon 
contract  for  the  recovery  of  morey  only,  to  which  a  counterclaim  was 
interposed,  where  the  case  was  disposed  of  by  stipulation  in  a  manner 
favomble  to  both  parties,  by  reason  of  a  former  judgment  rendered  in 
another  state  upon  the  same  cause  of  action  between^  the  same  parties^ 
and  they,  therefore,  in  effect,  settled  the  controversy  without  trial        Id. 

In  summary  proceedings. 
See  Landlord  and  Tenant. 

OOUNTESCLAIM. 

When  admissions  in,  are  admissible  in  evidence  against  defendants. 

See  Byidencb,  2. 

OOUBT  OF  APPE  AliS.  ' 

What  question  of  law  may  be  reviewed  by.  on  appeal  from  onler  of 
Appellate  Division  reversing  judgment  on  question  of  law  only  and 
granting  new  trial. 

See  Appeal,  1. 

Order  of  Appellate  Division  dismissing   habeas  corpus  proceeding 
revicw^able  by. 
See  Appeal,  2. 

Afilrmance  by,  of  judgment  overruling  demurrer  and  granting  leave  to 
plead  over  carries  with  it  affirmance  of  leave. 
See  Appeal,  3. 

Review  of  legislative  apportionment  by. 
See  Constitutional  Law,  2. 

Whether  case  is  so  difficult  and  extraordinary  as  to  justify  an  extra 
allowance  a  question  of  law  reviewable  by. 

See  Costs,  2. 

Cannot  consider  weight  of  evidence  or  questions  relating  to  an  excesdTe 
verdict. 

See  Negligence,  7. 

OOXTRTa 

Jurisdiction  of,  to  correct  erroneous  disposition  of  void  and  protested 
ballots  —  Supreme  Court  has  no  power  to  order  recanvass  of  ballots. 
See  Elections,  1,  2. 

Submission  of  a  controversy  —  question  of  fact  cannot  be  determined. 
See  Jurisdiction,  1,  2. 

COVENANTa 

Of  warranty  in  deed  —  action  upon,  to  recover  amount  of  dower  and 
costs  paid  in  settlement  of  action  therefor,  defended  by  grantee. 
See  Real  Property,  5. 

CBEDITOB'S  SUIT. 

Conveyance  of  lands  by  father  to  children  in  consideration  that  latter 
pay  income  of  property  to  him  for  life  —  when  decree  directing  payment 
of  part  of  income  to  creditor  does  not  relieve  children  from  contract. 

See  Contract,  2. 

CRIMES. 

1.  Murder — Sufficiency  of  Evidence.  The  evidence  upon  the  trial  of  a 
defendant,  indicted  for  murder,  examined  and  held  sufficient  to  sustian  ver- 
dict convicting  him  of  murder  in  the  first  degree.    People  v.  Ciardi,      146 
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2.  Murder  —  Sufficiency  of  Evidence  —  Appeal  for  Clemency  Cannct  Be 
Considered  by  the  Court  of  Appeals  —  Application  Must  Be  Made  to  the 
Governor.  Where,  upon  the  trial  of  a  defendant  indicted  for  murder, 
there  is  evidence  sufficient  to  sustain  a  verdict  convicting  the  defendant 
of  murder  in  the  first  degree,  the  judgment  of  conviction  must  be 
affirmed;  the  fact  that  there  arc  circumstances  in  the  case  which  tend  to 
lessen  the  moral  guilt  of  the  defendant  and  should  relieve  him  from 
suffering  the  extreme  penalty  of  the  law,  cannot  be  taken  into  consid- 
eration bv  the  Court  of  Appeals;  such  facts  and  circumstances  must  be 
submitted,  on  an  appeal  for  clemency,  to  the  governor  of  the  state,  to 
whose  judgment,  under  the  Constitution  and  the  law,  the  whole  subject 
is  confided.     People  v.  Broneado.  150 

3.  Larceny  —  When  Retaining  Possession  of  Goods  Delivered  under  Con- 
ditional Sale  Does  Not  Constitute  Crime.  Where  separate  agreements 
executed  at  the  same  time  recited,  one,  that  goods  consigned  were  to 
be  returned  upon  demand,  no  title  to  pass;  the  other,  that  upon  the  deliv- 
ery of  the  goods  the  consignee  should  *' deposit"  with  the  consignor 
a  specified  sum  and  thereafter  specified  weekly  sums  until  the  full 
value  of  the  goods  was  received,  when  they  should  become  the  prop- 
erty of  the  consignee,  all  sums  deposited  to  be  the  property  of  the  con- 
signor, and  if  default  should  be  made  in  any  deposit,  the  latter  might 
deliver  to  the  consignee  similar  articles  equivalent  in  value  to  the  amDunt 
already  deposited,  and  the  agreement  should  then  be  deemed  fulfilled, 
such  agreements  must  be  read  together,  and  so  read,  constitute  a  condi- 
tional contract  of  sale  (L.  1897,  ch.  418,  §  10),  although  each  agreement 
contains  a  clause  that  no  other  agreement  should  be  considered  a  part 
thereof.  Under  such  contract,  the  vendor  retains  title  to  the  goods  and 
acquires  title  to  all  sums  paid.  Until  default  in  payment,  however,  the 
vendee  may  retain  possession.  If  he  defaults,  the  vendor  may  demand 
the  return  of  the  goods  but  must  deliver  to  the  vendee  similar  articles,  to 
the  value  of  the  amount  paid.  A  demand  unaccompanied  by  a  tender  of ' 
such  articles  or  of  the  amount  paid  does  not  terminate  the  contract.  The 
vendee  has  the  right  to  retain  possession  of  the  goods  until  such  tender, 
and,  in  the  absence  thereof,  ho  is  not  chargeable  with  larceny  for  refusing 
to  return  them.     People  v.  Gluck.  167 

4.  Appeal  —  Unreasonable  Delay.  Any  unreasonable  delay  in  bringing 
on  for  argument  an  appeal  in  a  criminal  case  is  subversive  of  public  good 
and  a  disgrace  to  the  administration  of  justice.  When  such  delay  is 
wholly  the  fault  of  counsel  assigned  to  the  defendant  and  is  unexplained 
it  merits  severe  criticism,  and  they  should  not  be  retained  in  the  position 
to  which  they  are  assigned  or  thereafter  assigned  in  other  criminal 
actions.    People  v.  Nelson,  234 

5.  Indecent  Publications  —  PefuU  Code,  §  317.  The  word  "indecent," 
as  used  in  section  317  of  the  Penal  Code,  relates  to  obscene  prints  or 
publications.  It  is  not  an  attempt  to  regulate  manners,  but  it  is  a  declam- 
tion  of  the  penalties  to  be  imposed  upon  the  various  phases  of  the  crime 
of  obscenity.  A  publication,  therefore,  attacking  a  body  of  Christian 
clergymen,  although  vile,  scurrilous  and  reprehensible,  is  not  indecent 
unless  it  is  lewd,  lascivious,  salacious  or  obscene  and  has  a  tendency  to 
excite  lustful  and  lecherous  desire.    People  v.  Eastman.  478 

BAMAQES. 

1.  Ele^nentsof  Damages  in  Actions  for  Personal  Injuries  —  When  Loss 
of  Income  May  Be  Shown  and  Considered  —  Mere  Profits  of  Business  Can- 
not Be  Considered.  Where  a  person  by  reason  of  personal  injuries  has 
been  prevented  from  performing  the  work  or  services  in  which  he  was 
engaged  at  the  time  of  the  injury,  the  loss  of  time  occasioned  thereby 
and  also  any  loss  or  diminution  of  future  earning  power  are  elements  of 
damage  to  be  considered  by  a  jury.    A  loss  of  income  can  be  shown  and 

42 
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considered  when  such  income  is  derived  from  personal  effort  or  particular 
skill  and  ability  as  distinguished  from  the  profits  of  a  business  in  which 
capital  is  invested  and  which  is  dependent  upon  the  continuance  of  the 
business  as  well  as  the  capital,  but  mere  profits  of  a  business  as  such  can- 
not be  considered  in  measuring  the  damages  arisine  from  such  lofis  of 
time  or  diminution  of  earning  power.    Weir  v.  Union  Hy,  Co,  416 

2.  Erroneous  Admission  of  Shidence  Tending  to  Show  Lou  of  ProfU 
Caused  hy  Personal  Ir\jury  to  Owner  of  Business.  Where  the  plaintiff, 
in  an  action  to  recover  damages  for  personal  injuries,  was  engaged  at  the 
time  of  the  injury  in  conducting  a  small  restaurant,  or  lunch  business, 
at  wliich  oysters  and  clams,  opened  as  they  were  ordered,  were  the 
principal  articles  of  food  sold,  and  there  is  no  evidence  showing  that  any 
particular  skill  or  abilitj^  was  required  in  the  management  oi  the  busi- 
ness or  that  the  plaintiff  had  any  particular  skill  or  ability  in  opening 
oysters  and  clams  or  in  serving  food  to  others,  it  is  reversible  error  to 
permit  the  plaintiff  to  testify  as  to  the  profits  of  the  business  before 
his  injury;  the  evidence  should  have  been  confined  to  the  value  of  the 
plaintiff's  individual  services  during  the  time  that  he  was  unable,  by 
reason  of  his  personal  injuries,  to  perform  the  same.  Id. 

Excessive  verdict  —  questions  as  to,  cannot  be  considered  by  Ck>urt  of 
Appeals. 

See  Neolige^ck,  7. 

DECEDENT'S  ESTATE. 

1.  OraC  Contract  of  Decedent  to  Giw  AU  of  Her  Property  to  Certain  Per- 
son  —  Evidence^  Wlien  Insufficient  to  Establish  Contract,  In  an  action 
brought  against  the  administrator  of  an  estate  to  compel  the  specific 
performance  of  a  contract  alleged  to  have  been  made  between  the 
decedent  and  the  plaintiff,  while  an  infant,  whereby  the  former  agreed 
that  upon  her  death  all  of  her  property  should  pass  to  the  latter  in  con- 
sideration, during  the  former's  life,  of  the  companionship  of  the  latter 
and  the  assumption  of  a  child's  duties,  and  the  performance  of  certain 
other  services  by  the  latter,  which  contract  was  claimed  to  have  been 
fully  executed  by  tiie  plaintiff,  the  burden  of  proof  rests  upon  the  phun- 
tiff  to  establish  by  the  most  convincing  evidence  that  the  contract  was 
actually  made;  and  where  the  only  evidence  that  there  ever  was  any 
such  contract  —  outside  of  the  fact  that  plaintiff,  when  five  years  of  age, 
was  taken  from  an  infants'  home  or  asylum  by  decedent,  with  whom 
she  lived  as  one  of  decedent's  family  until  her  marriage  —  consists  solely 
of  the  testimony  of  certain  witnesses  of  statements  or  admissions  alleged 
to  have  been  made  by  decedent  relative  to  the  alleged  contract  at  various 
times,  ranging  from  six  to  twenty-five  years  before  the  trial,  assuming 
that  the  witnesses  were  entirely  impartial  and  able  to  repeat  with  exacC 
precision  what  decedent  said,  and  such  evidence  falls  far  short  of  estab< 
lishing  that  at  some  time  decedent  made  with  the  child  a  specific  contract 
whereby  she  bound  up  the  dispo^tion  of  all  her  property,  present  or 
future,  for  the  consideration  alleged,  a  judgment  in  favor  of  plaintiff 
based  solely  upon  the  ground  of  an  express  contract  cannot  be  sustained. 
Holt  V.  Tuite,  17 

2.  W7i>en  Decree  of  Surrogate  Bef  using  to  Allow  Executrix  Cost  of  Burial 
Lot  Must  Be  Sustained.  Where  a  testator  owned  a  burial  lot  in  the  ceme- 
tery of  an  incorporated  cemetery  association,  in  which  there  remained 
sufficient  space  for  the  burial  of  three  more  bodies,  and  the  executrix, 
testator's  widow,  caused  his  body  to  be  interred  in  another  lot  in  the 
same  cemeterv  which  she  purchased  for  that  purpose,  claiming  that  testa- 
tor's son  had  refused  to  permit  the  burial  of  testator's  body  in  the  lot 
owned  by  him  at  the  time  of  his  death  and  that  he  had  also  refused  to 
recognize  her  own-  ri^ht  to  burial  therein,  a  finding  of  the  surrogate, 
unanimously  affirmed  by  the  Appellate  Division,  that  there  was  no  refusal 
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by  any  person  or  persons,  having  an  interest  in  said  cemetery  lot,  to 
allow  the  burial  of  decedent,  or  his  widow,  in  the  event  of  her  death, 
therein,  is  conclusive  upon  the  Court  of  Appeals  and  sustains  the  pro- 
priety of  the  surrogate's  ruling  that  the  purchase  price  of  the  second  lot 
was  not  chargeable  against  the  estate.     Matter  of  Caldwell.  115 

8.  Same  —  Wlien  Decree  of  Surrogate  Refusing  to  Allow  Executrix  Coun- 
sel Fees  Paid  to  Attorneys  Employed  by  ITer  Must  Be  Sustained—  Nomina- 
tion, by  Testator,  of  Attorneys  to  Perform  Seitices  Necessary  in  Adminis- 
tration of  Estate.  While  a  finding  of  the  surrogate,  unanimously  affirmed 
by  the  Appellate  Division,  that  the  services  rendered  by  an  attorney, 
employed  by  the  executrix,  were  rendered  to  her  personally  i-ather  than 
as  executrix,  and  that  all  legal  services  necessary  for  the  administration 
of  the  estate  were  performed  by  a  firm  of  lawyers,  whom  testator  assumed 
to  appoint  for  that  purpose  by  a  provision  of  his  will,  precludes  the  Court 
of  Appeals  from  reviewing  a  ruling  of  the  surrogate,  based  upon  such 
finding,  which  disallowed  the  amount  paid  b}'  the  executrii;  to  such  attor- 
ney, it  must  not  be  understood  therefrom  that  the  appointmeut  of  attor- 
neys by  the  will  was  binding  upon  the  executors;  the  law  of  this  state 
does  not  recognize  any  testamentary  power  to  control  the  attorneys  or 
counsel  who  shall  act  for  them  in  their  representative  capacitj';  such  a 
provision,  therefore,  is  to  be  regarded  merely  as  expressive  of  a  wish  on 
the  part  of  a  testator,  which  his  executors  may  observe  if  it  accords  with 
their  own  judgment,  but  which  otherwise  they  are  not  bound  to  regard. 

Id. 

4.  Will  — Equitable  Conversion  Effected  by  Codicil  to  Will—  When  Pro- 
ceeds of  Heal  Estate  Pass  under  Bequest  of  Personal  Property.  Where  testa- 
tor, by  a  clause  of  his  will,  conferred  upon  his  executors  the  power  to 
sell  and  conv^  any  .and  all  of  his  real  estate,  and  by  a  codicil  thereafter 
made  directed  his  executors  to  sell  all  of  his  real  estate  not  specifically 
devised  by  the  will  itself  and  turn  the  same  into  money  as  soon  as  it 
might  be  done  for  the  best  interests  of  his  estate;  such  codicil  not  only 
substitutes,  for  the  discretionary  power  of  sale  conferred  by  the  will,  a 
positive  and  absolute  direction  for  the  sale  of  testator's  real  estate  not 
specifically  devised,  but  also  operates  as  an  equitable  conversion  of  the 
real  estate  to  which*  it  refers  and  the  proceeds  thereof  should  be  distributed 
as  personal  property  under  the  will;  testator's  widow  is  entitled,  there- 
fore, to  receive  one-third  of  such  proceeds,  under  the  clause  of  the  will 
giving  her  one-third  of  testator's  personal  property,  instead  of  the  whole 
thereof  going  to  testator's  son  under  the  residuary  clause  of  the  will,  by 
which  he  devised  to  his  son  all  of  his  real  and  personal  estate  not  spe- 
cifically bequeathed  and  devised  by  prior  provisions  of  the  will.,         Id. 

When  lands  owned  by  firm  dealing  in  real  estate  deemed  to  be  con- 
verted into  personalty  by  partnership  agreement. 
See  Partnership,  1-3. 

When  property  passing  under  an  ante-nuptial  contract,  whereby  a  dece- 
dent agreed  to  make  a  will  in  favor  of  the  beneficiary  named  therein  is 
subject  to  transfer  tax. 

See  Tax,  4,  5. 

Testamentary  trust — suspension  of  power  of  alienation  —  failure  to 
provide  for  disposition  of  income  and  corpus  of  trust  —  distribution. 

See  Trusts,  10,  11. 

DEED. 

When  conveyance  of  lot  fronting  on  road  extending    to    waters   of 
a  navigable  river  conveys  title  to  roadbed  and  appurtenant  riparian  rights. 
See  RsAii  Property,  4. 
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DEED  —  Continued. 

Warranty  —  action  upon  covenants  thereof  to  recover  amount  of  dower 
ai)d  costs  paid  in  action  defended  by  grantee. 
See  Real  Property,  5. 
Easement  of  way. 
See  Real  Property,  6. 

DEFINITIONS. 

"Indecent  publications." 
See  Crimes,  5. 

DISBARMENT. 

Of  attorneys  —  grounds  for. 
See  Attorneys,  1-3. 

DIVIDENDS. 

Cash  or  stock,  representing  profits  and  not  capital,  go  to  life  beneficiary 
—  stockholders  have  no  right  to  profits  until  declaration  of  dividends. 
See  Trusts,  1,  2. 

DOWEB.      , 

Action  for,  against  grantee  of  land  —  when  grantee  may  recover  amount 
paid  in  settlement  thereof,  from  grantor. 

See  Real  Property,  5. 

DURESS. 

See  Slater  v.  Slater  (Mem.),  633. 

EASEMENTS. 

Right  of  access  —  when  owner  of  lots  abutting  on  part  of  street  closed 
by  city  has  no  cause  of  action  for  damages. 
See  New  York  (City  of),  3,  4. 

Of  way. 
See  Real  Property,  6. 

ELECTIONS. 

1.  Election  Iaiw  —  Void  and  Protested  Ballots  ^  Jurisdiction  of  Courts  to 
Connect  Wrroneons  Disposition  Thereof.  Where  inspectors  at  a  village 
election,  in  spite  of  written  and  oral  protests,  received  ballots  which  were 
not  only  unofficial,  but  objected  to  as  marked  for  identification,  and 
counted  them  and  then  caused  them  to  be  locked  and  sealed  up  with  the 
valid  ballots  voted  at  the  election,  their  action  was  a  violation  of  section 
111  of  the  Election  Law  (L.  1896,  ch.  909),  and  the  Supreme  Court  has  the 
power  and  jurisdiction  to  command  that  the  ballot  box  contAining  these 
void,  unofficial  and  protested  ballots  should  be  opened  and  those  ballots 
removed  and  placed  in  a  package  and  disposed  of  according  to  the  com- 
mands of  said  section,  to  the  e<id  that  the  proceedings  authorized  by  sec- 
tion 114  of  the  act  may  be  instituted  if  any  candidate  voted  for  at  such 
election  should  so  desire.     People  ex  rel.  Mard^  v.  Beam,  2C6 

8.  Mandamus  —  Wlien  Writ  Directinq  Coi-rection  of  Errors  Made  frf 
Inspectors  Is  Void  for  Want  cf  Jurisdiction  —  Supreme  Court  Has  No 
Poioer  to  Order  liecanvass  of  Ballots.  Where  a  candidate,  vot«d  for  at 
such  election  and  declared  defeated  upon  the  count  of  all  the  ballots 
voted,  official  and  unofficial  and  those  objected  to  as  marked  for  identi- 
fication, institutes  prooeeding-s  for  a  peremptory  writ  of  mandamus  com- 
manding that  tlie  inspectors  make  a  correet  canvass  and  certificate  of 
the  result  of  the  election  by  deducting  the  votes  counted  upon  the  unoffi- 
cial ballots  and  upon  those  marked  for  identificjition:  that  such  bnllots  be 
indorsed  as  obiected  to  upon  the  ground  that  thev  were  unofficial  and 
marked  for  identification,   and,   together  with  the  official  ballots,    be 
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ELECTIONS —  Continued, 

returned  as  required  by  section  111  of  the  Election  Law,  and  that  such 
inspectors  do  all  things  necessary  to  the  end  that  a  correct  canvass  and 
certificate  of  said  ballots  be  macfe  in  compliance  with  the  Election  Law, 
an  order  of  the  Special  Term  directing  a  writ  of  mandamus  granting  the 
relief  asked  for  is  erroneous,  and  the  writ,  in  so  far  as  it  commands  a 
recanvass  of  the  votes  and  a  proclamation  of  the  result,  is  void  for  want 
of  jurisdiction.  Id, 

See  Matter  of  O'Brien  (Mem.),  585. 

Invalid  Apportionment  Act  —  next  election  must  be  held  under  new 
act  or  under  constitutional  apportionment  of  1894. 
See  Constitutional  Law,  9. 

ELECTBICAL  COMPANIES. 

When  not  entitled  to  build  subways  in  New  York  city  streets. 
See  New  Yobk  (Crnr  of),  8. 

ELEVATORS. 

Action  to  recover  for  injuries  sustained  by  reason  of  a  fall  of  elevator. 
See  Negligence,  1. 

EMINENT  DOMAIN. 

See  Matter  of  Mayor,  etc.,  of  yew  York  (Mem.),  550. 

ESTATES. 

When  evidence  Insufficient  to  establish  oral  contract  of  decedent  to 
give  all  of  her  property  to  certain  person. 

See  Decedent's  Estate,  1. 

When  refusal  of  surrogate  to  allow  executrix  cost  of  burial  lot  and 
counsel  fees  proper. 

See  Decedent's  Estate,  2,  8. 

When  lands  owned  by  firm  dealing  in  real  estate  deemed  to  be  converted 
into  personalty  by  partnership  agreement.  . 

See  Partnership,  1-3. 

When  property  passing  under  an  ante-nuptial  contract,  whereby  a  dece- 
dent agreed  to  make  a  will  in  favor  of  the  beneficiary  named  therein  is 
subject  to  transfer  tax. 

See  Tax,  4,  5. 

Dividends,  cash  or  stock,  representing  profits  and  not  capital,  go  to  life 
beneficiary — stockholders  have  no  right  to  profits  until  declaration  of 
dividend  •— proceeds  of  subscription  rights  atUiched  to  trust  securities  go 
to  remaindermen  ^— when  trustees  not  obliged  to  maintain  sinking  fund-^ 
beneficiary  may  act  as  trustee. 

See  Trusts,  !-«. 

Gift  to  trustees  for  charitable  purposes  —  when  the  trustees,  not  the 
Supreme  Court,  are  charged  with  the  duty  of  executing  the  trust  —  when 
and  how  trustees  may  dispose  of  trust  fund  before  death  of  life  tenant. 

S^e  Trusts,  7-9. 

Testamentary  trust  —  suspension  of  power  of  alienation  —  failure  to 
provide  for  disposition  of  income  anji  corpus  of  trust  —  distribution. 

See  Trusts,  10,  11. 

Residuary  legacy  —  discretionary  power  of  sale  —  when  absolute  title 
to  residuary  vestAte  ests  in  residuary  legatees  subject  only  to  discretionary 
power  of  sale  conferred  upon  exec;utor  —  when  equitable  conversion  of 
testator's  realty  into  personalty  is  not  created  by  express  terms  of  will  or 


662  INDEX. 

ESTATES  ~  Continued. 

by  implication  —  when  administrator  with  will  annexed  may  not  maintain 

action  for  rents  and  profits  of  land  owned  by  testator. 

isee  Will,  1,  2. 

When  legacy  chargeable  upon  real  estate  acquired  after  execution  of 
will. 

See  Will,  3, 4. 

Passive  trust  —  when  gift  to  designated  person,  in  trust  for  residuary 
legatees,  fails  to  create  a  valid  active  trust  —  when  provision  of  will  sus- 
pending division  of  residuary  estate  during  the  minority  of  "youngest 
child  "  not  in  contravention  of  statute  forbidding  suspension  of  power  of 
alienation. 

See  Will,  5,  6. 

Validity  of  residuary  clause  of  will  —  determination  of  the  proportion 
of  residue  —  when  grandnephews  included  among  nephews. 
See  Will,  7-9. 

EVICTION. 

See  Peacock  v.  Bailey  (Mem.)  607. 

EVIDENCE. 

1.  Waiver  under  Section  836,  Code  Civ.  Pro.,  of  ProviMons of  Seeti&n  8S4, 
Belating  to  Patient's  Secrets,  by  Taking  Physician*s  DefMtition  —  When 
Such  Act  Is  Equivalent  to  Waiver  on  t/ie  Trial  or  by  Stipulation.  Section 
836  of  the  Code  of  Civil  Procedure,  relating  to  waivers  of  the  provisiocs 
of  section  834  prohibiting  the  disclosure  of  the  secrets  of  a  patient,  does 
not  permit  the  plaintiif  in  an  action  for  damages  for  personal  injuries  to 
take,  under  a  commission,  the  testimony  of  his  physician  as  to  confiden- 
tial material  facts,  and  then  prevent  such  evidence  from  being  read  before 
tlMj  jury  solely  upon  the  ground  that  it  would  divulge  private  matters; 
the  limitation  of  waivers  to  such  as  are  made  in  open  court  on  the  trial, 
or  by  the  stipulation  of  the  attorneys  for  the  respective  parties,  should 
be  so  construed  as  to  promote  its  object,  which  was  to  prevent  waivers 
by  contract  long  before  the  commencement  of  the  action,  and  not  to 
interpose  an  obstacle  to  the  administration  of  justice  by  the  suppression 
of  facts  already  made  public  by  the  patient  himself  in  a'iegal  proceeding. 
While  the  examination  of  a  witness  under  a  commission  cannot  be 
regarded  for  all  purposes  as  a  part  of  the  trial,  still  the  taking  of  privi- 
leged testimony  to  be  used  as  evidence  by  either  party  is  so  much  a  part 
of  it  as  to  constitute  a  waiver  made  ''  dn  the  trial; "  and  where  interroga- 
tories and  cross-interrogatories  are  prepared  and  signed  by  the  attorneys 
for  the  respective  parties,  calling  for  the  precise  information  which  the 
statute  keeps  secret  unless  waived,  such  acts  also  constitute  a  waiver  by 
** stipulation  of  the  attorneys  of  the  respective  parties;"  the  exclusion, 
therefore,  as  incompetent  of  the  deposition  of  phiintiff's  physician,  offered 
in  evidence  by  defendant,  the  plaintiff  having  failed  to  introduce  it  and 
objected  to  its  introduction  upon  the  ground  that  it  divulged  facts  which 
the  witness  acquired  in  his  capacity  as  physician,  constitutes  reversible 
error.  ,  Clifford  v.  Denver  d  R.  G.  H.  R  Co.  849 

2.  When  Admissions  Contained  in  a  Counterclaim  Are  Admissible  in 
Evidence  Against  the  Defendants  in  an  Action.  Upon  the  trial  of  an  action 
for  goods  sold  and  delivered,  admissions  contained  in  a  counterclaim,  form- 
ing part  of  a  verified  answer,  are  admissible  as  evidence  against  the  defend- 
ants. While  such  admissions  are  not  conclusive  as  ajsrainst  a  general 
denial  also  contained  in  the  answer,  they  may  be  considered,  with  the 
other  evidence  received  on  the  trial,  in  determining  and  deciding  the  issues 
In  the  action.     Tnlf>ot  v.  Lanhlieiiri, .  421 
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a  Witnesses -- Code  Civ,  Pro.  §  B2»^When  Interest  of  Witness  in 
BestUt  of  Action  too  Remote  to  Disqualify  Him  from  Testifying  as  to  Con- 
versations mth  a  Deceased  Defendant,  Where  an  action  was  brought 
against  the  members  of  a  firm  to  recover  for  goods  sold  and  delivered  to 
them,  and  one  of  the  defendants  died  after  the  commencement  of  the 
action,  and  his  administrators  with  will  annexed  were  substituted  in 
his  place  and  stead,  the  secretary  and  treasurer  of  an  insolvent  corporation 
whose  assets  were  sold  by  the  sheriff  several  years  previous  is  not  disquaU- 
fled  under  the  statute  (Code  Civ.  Pro.  §  829)  from  testifying,  as  a  witness 
for  plaintiff,  to  conversations  had  with  the  deceased  member  of  the  firm 
relative  to  the  sale  of  the  goods  in  question,  by  reason  of  the  fact  that  such 
corporation  had  been  an  a^ent  or  factor  for  plaintiff's  assignor  in  such 
sales,  and  that  if  plaintiff  failed  to  recover  from  defendants  because  of 
any  mistake  or  fault  on  the  part  of  such  corporation,  the  mistake  or  fault 
would  be  chargeable  to  the  corporation.  The  interest  of  the  witness,  if 
any,  by  reason  of  his  having  been  the  secretary  and  treasurer  of  the  cor- 
poration before  it  ceased  business,  is  too  remote,  uncertain  and  doubtful 
to  make  him  interested  in  the  event  within  the  meaning  of  the  statute.    Id. 

4.  Payment — When  Evidence  Tending  to  Show  That  a  Defendant  Had 
Sufficient  Moneys  to  Make  Payments  Alleged,  Is  Admissible  to  Prove  Pay- 
ment. Where  the  plaintiff,  upon  the  trial  of  an  action,  brought  to  recover 
a  balance  alleged  to  be  due  upon  three  promissory  notes,  in  which  the 
defense  of  payment  was  pleaded,  endeavored  to  show  by  the  cross-exami- 
nation of  defendant  that  she  had  not  been  iu  possession  of  sufficient  money 
to  pa^  such  balance  during  the  period  in  which  she  testified  that  she  had 
paid  it,  tfie  evidence  of  a  witness  that  he  had  loaned  money  to  defendant 
at  different  times  during  the  period  in  question  is  competent  and  admis- 
sible to  show  that  the  defendant  had  sufficient  moneys  to  make  the 
payment  as  alleged.    Dick  v.  Marvin.  426 

5.  When  Dtfendant  May  Prove,  under  a  General  Denial,  Pacts  Tending 
to  Sliow  That  Final  Payment  Is  Not  Due  upon  Building  and  Loan  Con- 
tract. Where  an  action  is  brought  to  recover  a  final  payment  claimed 
to  be  due  upon  a  building  and  loan  contract,  by  which  the  defendant 
agreed  to  advance  a  certam  sum  toward  the  erection  of  a  number  of 
houses,  such  sum  to  be  paid  in  installments  as  the  work  progressed,  the 
defendant  to  have  five  days'  notice  of  the  completion  of  the  work  required 
for  any  installment,  and  the  work  to  be  approved  bv  him  before  the  pay- 
ment of  the  installment,  and  if  any  of  the  materials  or  fixtures  used  m 
the  construction  of  the  buildings  should  not  be  purchased  or  paid  for,  so 
that  the  title  thereto  should  pass  upon  the  delivery  thereof  at  the  build- 
ings, the  defendant  to  have  the  right  to  withhold  any  further  payments, 
and  the  complaint  alleged  the  complete  performance  of  the  work  in 
accordance  with  the  contract,  to  which  the  defendant  interposed  a  gen- 
eral denial,  he  is  entitled  to  introduce  evidence  showing  non- performance 
of  the  contract;  that  materials  and  fixtures  were  delivered  under  condi- 
tional contracts  of  sale,  or  subject  t-o  chattel  mortgages;  and  that  some  of 
such  materials  and  fixtures  had  been  taken  from  the  buildings  with  the 
knowledge  or  consent  of  the  plaintiff  subsequent  to  the  giving  of  the 
notice  of  the  completion  of  the  work  and  during  the  five  days  allowed 
the  defendant  by  contract  to  ascertain  whether  the  buildings  were  in  such 
a  condition  as  to  warrant  him  in  making  the  final  payment.  Adams  v. 
Lawson.  460 

6.  Evidence — Self-serving  Declarations,  In  an  action  to  recover  for 
services  alleged  to  have  been  rendered  by  plaintiff's  testator  to  the  defend- 
ants, the  admission  in  evidence  of  certain  entries  in  diaries  of  the  testator 
relating  to  such  alleged  services  is  erroneous  since  they  must  be  regarded 
as  self-serving  declarations  and  are  clearly  inadmissible.  Burke  v.  Baker 
(BienL).  661 
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Sufficiency  of,  on  trial  for  murder. 
See  Crimes,  1,  2. 

Actipn  for  personal  injuries  —  when  loss  of  income  may  be  shown  and 
considered  as  element  of  damage  —  erroneous  admission  of  evidence  tend- 
ing  to  show  loss  of  profits  of  business. 
^     See  Damages,  1,  2. 

When  insufficient  to  establish  oral  conttact  of  decedent  to  give  all  of 
her  property  to  certain  person. 

See  Decedent's  Estate,  1. 

Tending  to  show  that  clerk  held  office  and  performed  duties  of  a  pri- 
vate secretary,  cashier  or  deputy  —  when  properly  excluded  on  hearing 
of  application  for  mandamus  directing  reinstatement. 
See  New  York  (City  of),  7. 

When  testimony  as  to  statements  of  testator  regarding  the  purpose  of 
trust  created  by  him  is  competent. 

See  Trusts,  9. 

When  declarations  by  deceased  officer  of  corporation  against  his  interests 
are  admissible  in  action  against  the  corporation. 
See  Vendor  and  Vendee,  2. 

EXECX7T0BS  AND  ADMINISTBATOBS. 

See  Matter  of  Title  Ouamntee  <&  Trust  Co.  (Mem.),  542:  Matter  of  Wa^- 
7idr(Mem.),  543;  Matter  of  Mitchdl  (Mem.).  567;  Matter  of  WiUy 
(Mem.).  579;  Matter  of  ^Tifany  (Mem.).  583;  Matter  of  Rirmh 
(Mem.),  584;  Matter  of  Thieriot  (Mem.),  589;  Matter  of  King 
(Mem.),  626. 

When  refusal  of  surrogate  to  allow  executrix  cost  of  burial  lot  and 
counsel  fees  proper. 

See  Decedent's  Estate,  2,  3. 

When  administrator  with  the  will  annexed  may  not  maintain  action  for 
rent  and  profits  of  land  owned  by  testator. 

See  Will,  2. 

FALSE  BEPBESENTATIONa 

See  Crameey  v.  Sterling  (Mem.),  602. 

FIBE  INSUBANGR 

Payment  of  premium  on  policy  —  cancellation  of  policy — voluntary 
surrender  of  policy  —  waiver. 
See  Insurance,  1,  2. 

FOBECLOSXJBE. 

Action  to  foreclose  railroad  mortgage  —  when  mortgage  void  for  want 
of  consideration. 

See  Mortgage,  2. 

FOBGEBT. 

See  People  v.  Gianvecchio  (Mem.),  561;  People  v.  Colmey  (Mem.),  691. 

FBANCHISES. 

Sale  of  franchise  by  receiver  to  an  individual — voluntary  assignment 
of  franchise  by  corporation  to  an  individual. 
See  Corporations,  1.  2. 
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OAS  OOMPANIEa 

Beiuonadlenets  of  Pnee  Fixed  hy  Statute—  Transportation  Corporations 
Law  (L.  1890,  Oh,  566),  %10  —  J^ew  York  City,  Where  the  price  of  a 
commodity  is  established  by  law  (in  this  case  illuminating  gas  furnished 
to  the  city  of  New  York  in  the  borough  of  Brooklyn),  whatever  price 
the  liegislature  permits  to  be  charged  must  be  deemed  to  be  reasonable^ 
and  when  the  seller  makes  a  charge  of  less  than  the  maximum,  the  pur- 
chaser cannot  resist  payment  upon  the  ground  that  the  statute  has  per- 
mitted an  unreasonable  charge.  Brooklyn  Union  Gas  Co.  v.  City  oj 
New  York,  334 

GENEVA  (CITY  OP.) 

Assessed  value  of  stock  of  bank  located  in,  must  be  included  in  aggre- 
gate amount  of  taxable  property  for  purpose  of  fixing  amount  of  general 
tax  to  be  levied  on  city. 
See  Tax,  1-8. 

QUARANTY. 

See  Keene  v.  Newark  W.  C  M,  Co,  (Mem.).  598;    Phillips  v.  LindUy 
(Mem.),  606;    LacUl  v.  Title  Guaranty  db  Ti-ust  Co,  (Mem.),  616. 

HABEAS  COBFUS. 

See  People  ex  rel.  Weick  v.  Warden^  etc,  (Mem.),  549;  Matter  cf  Harding 
(Mem.),  583. 

Incidental  order  not  reviewable  by  Appellate  Division. 
See  Appeal,  3. 

HIQHWATS. 

See  Town  of  East  FislikiU  v.  Town  of  Wappinger  (Mem.),  668. 

INDECENT  PUBLICATIONS. 

What  constitute. 

See  Crimes,  5. 

INPANTa 

Contract  by — consideration  —  ratification. 

See  Contract,  1. 

Degree  of  care  required  therefrom  —  when  negligence  cannot  be 
imputed  to  parent,  as  matter  of  law.  in  permitting  child  to  cross  railroad 
tracks,  unattended  —  when  cannot  be  imputed  to  child. 

See  Negligence,  2-6. 

INSURANCE. 

1.  Fire  Insurance  —  Payment  of  Premium  on  Ihlicy  —  When  Credit 
Given  to  Itisured  by  Agent  Regarded  as  Payment  to  Company.  Where 
the  general  agent  of  a  fire  insurance  company  at  the  time  of  issuing  a 
policy,  gives  credit  to  the  insured  for  the  premium  due  on  the  policy, 
and  the  amount  thereof  is  charged  by  the  company  to  the  agent  who 
pays  it  in  a  subsequent  settlement  with  the  company,  the  premium,  as 
between  the  company  and  the  insured,  must  be  regarded  as  paid.  Buck- 
ley V.  Citizen^  Ins.  Co,  .  399 

2.  Cancellation  of  Policy — Voluntary  and  Unconditional  Surrender  if 
Policy  Subsequent  to  Notice  of  Cancellation  —  Wtien  Regarded  as  a  Waiter  of 
Requirement  That  Unearned  Premiums  Must  Be  Paid  or  Tendered  Before 
Policy  Can  Be  Canceled.  Under  the  provisions  of  the  New  York  stanoMrd 
policy  of  fire  insurance  relating  to  the  cancellation  of  the  policy,  if  the 
insurance  company  desires  to  cancel  the  policy,  it  must  not  only  give  the 
five  days'  notice  therein  required  but  accompany  it  by  the  payment  or  ten- 
der oT  the  pi*o  rata  amount  of  the  unearned  premium;  it  cannot  legally 
demand  of  the  insured  the  surrender  of  the  policy  audits  cancellation  until 
this  is  done;  but  where  the  agent  who  issued  the  policy  in  question  sent  the 
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%.  Same.  An  extra  allowaucu  is  improperly  gniuted  in  an  action  upon 
contract  for  tiie  recovery  of  money  ouly,  to  which  a  counterclaim  was 
interposed,  wliere  the  case  was  dispased  of  by  stipulation  in  a  manner 
favorable  to  both  parties,  by  reason  of  a  foriner  judgment  rendered  in 
another  state  upon  the  same  cause  of  action  between  the  same  parties, 
and  they,  therefore,  in  effect,  settled  the  controversy  without  trial        Id. 

In  summary  proceedings. 
See  Landlord  and  Tenant. 

GOUNTEBCLAIM. 

When  admissions  in,  are  admissible  in  evidence  against  defendants. 
See  Byidence,  2. 

GOXJBT  OF  APPEALS.  ' 

What  question  of  law  may  be  reviewed  by,  on  appeal  from  order  of 
Appellate  Division  reversing  judgment  on  question  of  law  only  and 
granting  new  trial. 

See  Appeal,  1. 

Order  of  Appellate  Di  vision  dismissing   habeas  corpus  proceeding 
reviewable  by. 
See  Appeal,  2. 

Affirmance  by,  of  judgment  o  verm  ling  demurrer  and  granting  leave  to 
plead  over  carries  with  it  affirmance  of  leave. 
See  Appeal.  3. 

Review  of  legislative  apportionment  by. 
See  Constitutional  Law,  2. 

Whether  case  is  so  difficult  and  extraordinary  as  to  justify  an  extra 
allowance  a  question  of  law  reviewable  by. 
See  Costs,  2. 
Cannot  consider  weight  of  evidence  or  questions  relating  to  an  excessive 
verdict. 

See  Negligence,  7. 

GOUKTB. 

Jurisdiction  of,  to  correct  erroneous  disposition  of  void  and  protested 
ballots  —  Supreme  Court  has  no  power  to  order  recanvass  of  ballots. 
See  Elections,  1,  2. 

Submission  of  a  controversy  —  question  of  fact  cannot  be  determined. 
See  Jurisdiction,  1,  2. 

GOVENANT& 

Of  warranty  in  deed  —  action  upon,  to  recover  amount  of  dower  and 
costs  paid  in  settlement  of  action  therefor,  defended  by  grantee. 
See  Real  Property,  5. 

CBEDITOB'S  SUIT. 

Conveyance  of  lands  by  father  to  children  in  consideration  that  latter 
pay  income  of  property  to  him  for  life  —  when  decree  directing  payment 
of  part  of  income  to  creditor  does  not  relieve  children  from  contract. 

Ses  Contract,  2. 

CBIMES. 

1.  Murder — Sufieienq/  of  Evidence.  The  evidence  upon  the  trial  of  a 
defendant,  indicted  for  murder,  examined  and  held  sufficient  to  sustian  ver- 
dict convicting  him  of  murder  in  the  first  degree.    People  v.  Ciardi.      146 
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2.  Murder  —  Suffleiency  of  Evidence  — Appeal  for  Clemency  Cannot  Be 
Considered  by  the  Court  of  Appeale  —  Application  Must  Be  Made  to  the 
Governor.  Where,  upon  the  trial  of  a  defendant  indicted  for  murder, 
there  is  evidence  sufficient  to  sustain  a  verdict  convicting  the  defendant 
of  murder  in  the  first  degree,  the  judgment  of  conviction  must  be 
affirmed;  the  fact  that  there  are  circumstances  in  the  case  which  tend  to 
lessen  the  moral  guilt  of  the  defendant  and  should  relieve  him  from 
suffering  the  extreme  penalty  of  the  law,  cannot  be  taken  into  consid- 
eration bv  the  Court  of  Appeals;  such  facts  and  circumstances  must  be 
submitted,  on  an  appeal  for  clemency,  to  the  governor  of  the  state,  to 
whose  judgment,  under  the  Constitution  and  the  law,  the  whole  subject 
is  confided.     People  v.  Broncado.  150 

3.  Larceny  —  When  Betaining  Possemon  of  Goods  Delivered  under  Con- 
ditional Sale  Does  Not  Constitute  Crime.  Where  separate  agreements 
executed  at  the  same  time  recited,  one,  that  goods  consigned  were  to 
be  returned  upon  demand,  no  title  to  pass;  the  other,  that  upon  the  deliv- 
ery of  the  goods  the  consignee  should  *' deposit"  with  the  consignor 
a  specified  sum  and  thereafter  specified  weekly  sums  until  the  full 
value  of  the  goods  wtis  received,  when  they  should  become  the  prop- 
erty of  the  consignee,  all  sums  deposited  to  be  the  property  of  the  con- 
signor, and  if  default  should  be  made  in  any  deposit,  the  latter  might 
deliver  to  the  consignee  similar  articles  equivalent  in  value  to  the  amiunt 
alreadv  deposited,  and  the  agreement  should  then  be  deemed  fulfilled, 
such  agreements  must  be  read  together,  and  so  read,  constitute  a  condi- 
tional contract  of  sale  (L.  1897,  ch.  418,  §  10),  although  each  agreement 
contains  a  clause  that  no  other  agreement  should  be  considered  a  part 
thereof.  Under  such  contract,  the  vendor  retains  title  to  the  goods  and 
acquires  title  to  all  sums  paid.  Until  default  in  payment,  however,  the 
vendee  may  retain  possession.  If  he  defaults,  the  vendor  may  demand 
the  return  of  the  goods  but  must  deliver  to  the  vendee  similar  articles,  to 
the  value  of  the  amount  paid.  A  demand  unaccompanied  by  a  tender  of 
such  articles  or  of  the  amount  paid  does  not  terminate  the  contract.  The 
vendee  has  the  right  to  retain  possession  of  the  goods  until  such  tender, 
and,  in  the  absence  thereof,  he  is  not  chargeable  with  larceny  for  refusing 
to  return  them.     People  v.  Gluck.  167 

4.  Appeal  —  Unreasonable  Delay.  Any  unreasonable  delay  in  bringing 
on  for  argument  an  appeal  in  a  criminal  case  is  subversive  of  public  good 
and  a  disgrace  to  the  administration  of  justice.  When  such  delay  is 
wholly  the  fault  of  counsel  assigned  to  the  defendant  and  is  unexplained 
it  merits  severe  criticism,  and  they  should  not  be  retained  in  the  position 
to  which  they  are  assigned  or  thereafter  assigned  in  other  criminal 
actions.     People  v.  Nelson,  234 

5.  Indecent  Publications — Penal  Code,  %  317.  The  word  "indecent," 
as  used  in  section  317  of  the  Penal  Code,  relates  to  obscene  prints  or 
publications.  It  is  not  an  attempt  to  regulate  manners,  but  it  is  a  declara- 
tion of  the  penalties  to  be  imposed  upon  the  various  phases  of  the  crime 
of  obscenity.  A  publication,  therefore,  attacking  a  body  of  Christian 
clergymen,  although  vile,  scurrilous  and  reprehensible,  is  not  indecent 
unless  it  is  lewd,  lascivious,  salacious  or  obscene  and  has  a  tendency  to 
excite  lustful  and  lecherous  desire.     People  v.  Eastman.  478 

BAKCAGEa 

1.  EU^mentsof  Damages  in  Actions  for  Personal  Injuries  —  W/ien  Loss 
of  Income  May  Be  Shown  and  Considered  —  Mere  Profits  of  Business  Ccn- 
not  Be  Considered.  Where  a  person  by  reason  of  personal  injuries  has 
been  prevented  from  performing  the  work  or  services  in  which  he  was 
engaged  at  the  time  of  the  injury,  the  loss  of  time  occasioned  thereby 
and  also  any  loss  or  diminution  of  future  earning  power  are  elements  of 
damage  to  be  considered  by  a  jury.     A  loss  of  income  can  be  shown  and 

42 
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considered  when  such  income  is  derived  from  personal  effort  or  particaliur 
skill  and  ability  as  distinguished  from  the  profits  of  a  business  in  which 
capital  is  invested  and  which  is  dependent  upon  the  continuance  of  the 
business  as  well  as  the  capital,  but  mere  profits  of  a  business  as  such  can- 
not be  considered  in  measuring  the  damages  arising  from  such  lofis  of 
time  or  diminution  of  earning  power.    Weir  v.  Union  Hy,  Co.  416 

2.  Erroneous  Admission  of  Evidence  Tending  to  Show  Loss  of  Profit* 
Caused  by  Personal  Injury  to  Owner  of  Business.  Where  the  plaintiff, 
in  an  action  to  recover  damages  for  personal  in  j  uries,  was  engaged  at  the 
time  of  the  injury  in  conducting  a  small  restaurant,  or  lunch  business, 
at  which  oysters  and  clams,  opened  as  they  were  ordered,  were  the 
principal  articles  of  food  sold,  and  there  is  no  evidence  showing  that  any 
particular  skill  or  ability  was  required  in  the  management  of  the  busi- 
ness or  that  the  plaintiff  had  anv  particular  skill  or  ability  in  opening 
oysters  and  clams  or  in  serving  food  to  others,  it  is  reversible  error  to 
permit  the  plaintiff  to  testify  as  to  the  profits  of  the  business  before 
his  injury;  the  evidence  should  have  been  confined  to  the  value  of  the 
plaintiff's  individual  services  during  the  time  that  he  was  unable,  by 
reason  of  his  personal  injuries,  to  perform  the  same.  Id. 

Excessive  verdict  —  questions  as  to,  cannot  be  considered  by  Ckmit  of 
Appeals. 

See  Neoligencb,  7. 

DECEDENT'S  ESTATE. 

1.  OraL  Contract  of  Decedent  to  Give  AU  of  Rer  Property  to  Certain  Per- 
son—  Evidence,  When  Insufficient  to  Establish  Contract.  In  an  action 
brought  against  the  administrator  of  an  estate  to  compel  the  specific 
performance  of  a  contract  alleged  to  have  been  made  between  the 
decedent  and  the  plaintiff,  while  an  infant,  whereby  the  former  agreed 
that  upon  her  death  all  of  her  property  should  pass  to  the  latter  in  con- 
sideration, during  the  former's  life,  of  the  companionship  of  the  latter 
and  the  assumption  of  a  child's  duties,  and  the  performance  of  certain 
other  services  by  the  latter,  which  contract  was  claimed  to  have  been 
fully  executed  by  the  plaintiff,  the  burden  of  proof  rests  upon  the  plain- 
tiff to  establish  by  the  most  convincing  evidence  that  the  contract  was 
actually  made;  and  where  the  only  evidence  that  there  ever  was  any 
such  contract  —  outside  of  the  fact  that  plaintiff,  when  five  years  of  age, 
was  taken  from  an  infants'  home  or  asylum  by  decedent,  with  whom 
she  lived  as  one  of  decedent*s  family  until  her  marriage  —  consists  solely 
of  the  testimony  of  certain  witnesses  of  statements  or  admissions  alleged 
to  have  been  made  by  decedent  relative  to  the  alleged  contract  at  various 
times,  ranging  from  six  to  twenty-five  years  before  the  trial,  assuming 
that  the  witnesses  were  entirely  impartial  and  able  to  repeat  with  exact 
precision  what  decedent  snid,  and  such  evidence  falls  far  short  of  estab- 
lishing that  at  some  time  decedent  made  with  the  child  a  specific  contract 
whereby  she  bound  up  the  dispo^tion  of  all  her  property,  present  or 
future,  for  the  consideration  alleged,  a  judgment  in  favor  of  plaintiff 
based  solelv  upon  the  ground  of  an  express  contract  cannot  be  sustained. 
Holt  V.  TiiiU.  17 

2.  When  Decree  of  Surrogate  Refusing  to  Allow  Executrix  Cost  of  Burial 
Lot  Musi  Be  Sustained.  Where  a  testator  owned  a  burial  lot  in  the  ceme- 
tery of  an  incorporated  cemetery  association,  in  which  there  remained 
sufficient  space  for  the  burial  of  three  more  bodies,  and  the  executrix, 
testator's  widow,  caused  his  body  to  be  interred  in  another  lot  in  the 
same  cemeterv  which  she  purchased  for  that  purpose,  claiming  that  testa- 
tor's son  had  refused  to  permit  the  burial  of  testator's  body  in  the  lot 
owned  by  him  at  the  time  of  his  death  and  that  he  had  also  refused  to 
recognize  her  own-  ri^ht  to  burial  therein,  a  finding  of  the  surro|^ate, 
unanimously  affirmed  by  the  Appellate  Division,  that  there  was  no  refusal 
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hv  any  person  or  persona,  baving  an  interest  in  said  cemetery  lot,  to 
allow  the  burial  of  decedent,  or  his  widow,  in  the  event  of  her  death, 
therein,  is  conclusive  upon  the  Court  of  Appeals  and  sustains  the  pro- 
priety of  the  surrogate's  ruling  that  the  purchase  price  of  the  second  lot 
was  not  chargeable  against  the  estate.     Matter  of  CaldweU.  115 

3.  Same  —  Wlien  Decree  of  Surrogate  Befimng  to  Allow  Executrix  Court- 
Hi  Fees  Paid  to  Attorncy$  Employed  by  Her  Must  Be  Sustaitud—  Nomina- 
Hon,  by  Testator,  of  Attorneys  to  Perform  Seitices  Necessary  in  Adminis- 
tration of  Estate.  While  a  finding  of  the  surrogate,  unanimously  affirmed 
by  the  Appellate  Division,  that  the  services  rendered  by  an  attorney, 
employed  by  the  executrix,  were  rendered  to  her  personally  rather  than 
as  executrix,  and  that  all  legal  services  necesstxry  for  the  administratirm 
of  the  estate  were  performed  by  a  firm  of  lawyers,  whom  testator  assumed 
to  appoint  for  that  purpose  by  a  provision  of  his  will,  precludes  the  Court 
of  Appeals  from  reviewing  a  ruling  of  the  surrogate,  based  upon  such 
finding,  which  disallowed  the  amount  paid  by  the  executrii;  to  such  attor- 
ney, it  must  not  be  undei-stood  therefrom  that  the  appointment  of  attor- 
neys by  the  will  was  binding  upon  the  executors;  the  law  of  this  state 
does  not  recognize  any  testamentary  power  to  control  the  attorneys  or 
counsel  who  shall  act  for  them  in  their  representative  capacit}';  such  a 
provision,  therefore,  is  to  be  regarded  merely  as  expressive  of  a  wish  on 
the  part  of  a  testator,  which  his  executors  may  observe  if  it  accords  with 
their  own  judgment,  but  which  otherwise  they  are  not  bound  to  regard. 

Id. 

4.  Will— Equitable  Conversion  Effected  by  Codicil  to  Will—  When  Pro- 
ceeds of  Heal  Estate  Pass  under  Bequest  of  Personal  Pi'operty.  Where  testa- 
tor, by  a  clause  of  his  will,  conferred  upon  his  executors  the  power  to 
sell  and  convey  any. and  all  of  his  real  estate,  and  by  a  codicil  thereafter 
made  directea  his  executors  to  sell  all  of  his  real  estate  not  specifically 
devised  by  the  will  itself  and  turn  the  same  into  money  as  soon  as  It 
might  be  done  for  the  best  interests  of  his  estate;  such  codicil  not  only 
substitutes,  for  the  discretionary  power  of  sale  conferred  by  the  will,  a 
positive  and  absolute  direction  for  the  sale  of  testator's  real  estate  not 
specifically  devised,  but  also  operates  as  an  equitjible  conversion  of  the 
real  estate  to  which"  it  refers  and  the  proceeds  thereof  should  be  distributed 
as  personal  property  under  the  will;  testator's  widow  is  entitled,  there- 
fore, to  receive  one-third  of  such  proceeds,  under  the  clause  of  the  will 
giving  her  one- third  of  testator's  personal  property,  instead  of  the  whole 
thereof  going  to  testator^s  son  under  the  residuary  clause  of  the  will,  by 
which  he  devised  to  his  son  all  of  his  real  and  personal  estate  not  spe- 
cifically bequeathed  and  devised  by  prior  provisions  of  the  will.,         Id. 

When  lands  owned  by  firm  dealing  in  real  estate  deemed  to  be  con- 
verted into  personalty  by  partnership  agreement. 

See  Partnership,  1-3. 

"When  property  passing  under  an  ante-nuptial  contract,  whereby  a  dece- 
dent agreed  to  make  a  will  in  favor  of  the  beneficiary  named  therein  is 
subject  to  transfer  tax. 

See  Tax,  4,  5. 

Testamentary  trust  —  suspension  of  power  of  alienation — failure  to 
provide  for  disposition  of  income  and  corpus  of  trust  —  distribution. 

See  Trusts,  10,  11. 

DEED. 

When  conveyance  of  lot  fronting  on  road  extending  to  waters  of 
a  navigable  river  conveys  title  to  roadbed  and  appurtenant  ripariaa  rights. 

See  Real  Property,  4. 
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fence  at  the  top  of  the  embankment  and  fell  to  the  railrond  tracks 
below,  where  several  of  the  party  were  struck  by  a  passing  train  and 
killed,  and  in  an  action  brought  against  the  city  of  New  York  to  recover 
for  the  death  of  one  of  those  killed  in  such  accident,  there  is  evi- 
dence that  there  was  nothing  at  the  point  of  the  intersection  of  the  street 
with  the  cul  de  sac  to  indicate  that  the  latter  terminated  in  a  dangerous 
declivity  a  few  hundred  feet  away,  except  the  electric  lighto  at  the  point 
of  intersection  and  at  other  points  along  the  cul  de  eac,  and  there  is  evi- 
dence that  such  lights  were  insufficient  to  slxow  the  guard  rail  and  fence 
at  the  end  of  the  eul  de  aae^  and  also  that,  a  short  time  previous,  another 
automobile  had  crashed  into  the  fence  under  similar  circumstances  and  the 
accident  had  been  reported  at  a  police  station,  the  question  whether  the 
city  had  provided  sufficient  light  to  enable  a  traveler  at  night  to  discern 
the  fi^uard  rail  and  fence,  and  to  be  aware  of  the  danger  in  time  to  avert 
accident,  is  one  of  fact  for  a  jury;  a  judgment  dismissing  the  complaint  is 
erroneous,  therefore,  and  must  be  reversed,  since  the  situation  was  such  at 
would  have  warranted  the  jury  in  deciding  that  a  traveler,  although  exert 
cising  reasonable  prudence  and  foresight,  might  meet  with  an  accident  as 
such  place  in  the  absence  of  more  effective  safeguards  than  those  furnished 
by  the  defendant.  Id. 

4.  Same  —  Contributor)/  Negligence  —  Wlien  Question  Whether  Auto- 
mobile  Woe  Operated  with  Due  Care  and  Caution  One  of  Fact.  Where 
it  is  shown  that  the  automobile  was  going  at  the  rate  of  eight  or  ten 
miles  an  hour,  and  that  the  operator  was  experienced  and  careful, 
although  there  is  evidence  tending  to  show  that  the  automobile  could 
have  been  stopped  within  eighteen  or  twenty  feet  and  that  the  fence  at 
the  foot  of  the  cul  de  sac  could  have  been  seen  at  a  distance  of  fifteen 
feet,  the  question  of  contributory  negligence  is  also  one  of  fact  for  the 
jury,  since  the  plaintiff  is  entitled  to  the  benefit  of  the  legal  principle 
that  a  traveler  on  a  city  street  has  the  right  to  assume  that  all  the  parts 
thereof  intended  for  travel  are  safe,  and  he  is  not  open  to  the  imputation 
of  negligence  if  he  fails  to  discern  an  unknown  and  concealed  danger  at 
the  very  instant  necessary  to  prevent  an  impending  disaster.  Id. 

5.  When  Destruction  of  Building  by  Croiod  Does  Not  Constitute  Riot  and 
Bender  City  Liable  for  Damages  under  General  Municipal  Law.  The 
destruction  of  an  unoccupied  frame  building  by  a  varying  crowd  of  young 
men  and  boys  numbering  from  eight  to  thirty,  there  being  no  evidence 
of  any  purpose  to  accomplish  the  destruction  by  violence  and  in  spite  of 
any  resistance,  but  on  the  contrary,  it  appearing  that  when  a  policeman 
approached,  the  crowd  ran  away,  does  not  constitute  the  offenders  guilty 
of  riot  within  the  meaning  of  section  449  of  the  Penal  Code,  so  as  to 
entitle  the  owner  to  recover  from  a  municipality  the  value  of  the  build- 
ing under  section  21  the  General  Municipal  Law  (L.  1882,  ch.  685),  pro- 
vicing  that  a  city  or  county  shall  be  liable  to  a  person  whose  property  is 
destroyed  or  injured  therein  by  a  mob  or  riot  for  the  damages  sustained 
thereby.     Adamson  v.  City  of  New  York.  255 

Contract  to  purchase  real  estate  —  when  cannot  be  specifically  enforced. 

See  Contract,  3. 
When  electrical  companies  not  entitled  to  build  subways  in  streets. 

See  New  York  (City  of),  8. 

MITBDER. 

Sufficiency  of  evidence. 
See  Crimes,  1. 

Sufficiency  of  evidence  —  appeal  for  clemency  cannot  be  considered  by 
the  Court  of  Appeals. 

See  Crimes,  2. 
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1.  Action  by  Servant  to  Recover  for  Injuries  Cauied  by  Negligence  of 
Smployef^s  SuperinieTident  —  Sufficiency  of  AOeyatione  of  Complaint, 
Where,  in  an  action  brought  by  an  employee  of  a  foreign  corporation  to 
recover  for  injuries  susUiined  by  him  by  reason  of  the  fall  of  a  defective 
and  unsafe  elevator,  constructed  by  and  then  being  operated  under  the 
supervision  and  control  of  the  defendant,  -which  the  plaintiff  had  entered 
in  obedience  to  orders  of  the  defendant's  superintendent,  the  complaint 
states  all  the  facts  necessary  to  be  proved  to  establish  that  the  negligence 
which  occasioned  the  happening  of  the  accident  was  that  of  defendant's 
superintendent  and  then  alleges  that  **  within  130  days  after  the  occur- 
rence of  said  accident  ♦  ♦  ♦  and  on  the  18th  day  of  March.  1908,  due 
notice  in  writing  of  the  time,  place  and  cause  of  the  injury  was  given  in 
the  manner  provided  by  and  pursuant  to  chapter  600  of  the  Laws  of  1902," 
such  complaint  states  facts  sufficient  to  constitute  a  cause  of  action  under 
the  Employers'  Liability  Act.     Harris  v.  Baltimore  M.  &  Elev.  Works.  141 

2.  Infant  —  Degree  of  Care  Required  Therefrom,  A  child  of  tender 
years  is  not  required  to  exercise  the  same  degree  of  care  nnd  prudence  in 
the  presence  of  danger  which  is  expected  and  required  of  an  adult  under 
like  circumstances,  but  she  is  required  to  exercise  such  care  apd  prudence 
as  is  commensurate  with  one  of  her  age  and  intelligence.  Serano  v.  N.  T. 
G.  &  H,  R,  R,  R.  Co,  156 

3.  When  Negligence  Cannot  Be  Imputed  to  Parents  as  Matter  of  Law  in 
Permitting  Child  to  Cross  Railroid  Tracks  Unattended.  It  is  not  negligence 
as  a  matter  of  law  for  the  parents  of  an  intelligent  child,  somewhat  less 
than  six  years  old,  to  let  her  go  into  the  streets  in  the  neighborhood  of  a 
railroad  crossing  unattended,  where  the  child  had  attended  school  for 
about  a  year  and  had  been  accustomed  to  cross  the  railroad  tracks  at  the 
street  crossing  without  attendants  and  had  been  told  by  both  parents  that 
in  crossing  the  railroad  tracks  she  should  be  very  careful  to  look  up  and 
doWn  the  tracks  before  crossing  to  see  if  a  train  was  coming.  Id. 

4.  Contributory  Negligence  —  Wli^n  It  Cannot  Be  Imputed,  as  a  Mat- 
ter of  Iniio,  to  Child  Injured  by  Train  at  Railroad  Crossing.  Where 
it  appears,  upon  the  trial  of  an  action  to  recover  for  injuries  sustained 
by  a  child  struck  by  a  lo(;omotive  while  crossing  the  tracks  of  a  rail- 
road at  a  street  crossm^,  that  the  tracks  crossed  the  street  at  a  curve  so 
abrupt  that  a  locomotive  approaching  from  the  east  could  not  be  seen 
until  within  one  hundred  feet  from  the  crossing;  that,  just  before  the  child 
attempted  to  cross  the  tracks,  an  east-bound  train  passed  over  the  crossing, 
obscuring  the  view  to  the  east,  making  much  noise  and  leaving  behind  it 
a  cloud  of  smoke  and  steam,  and  that  the  child  waited  for  such  train  to 
pass,  and  after  looking  both  ways  started  to  cross  the  tracks  nnd  was  struck 
by  a  west-bound  train,  and  the  evidence  is  conflicting  as  to  the  speed  of 
the  train  and  as  to  whether  the  bell  was  rung  or  any  other  warning  given, 
it  cannot  be  held,  as  a  matter  of  law,  that  the  child  was  guilty  of  con- 
tributory negligence,  and  the  (question  of  the  defendant's  negligence  is  a 
question  of  fact,  properly  submitted  to  the  jury.  Id. 

5.  Questions  W?iet7ier  Infant  Is  8ui  Juris  —  Negligence  of  Parents  in  Per- 
mitting Child  to  Cross  Railroad  Tracks  Unattended  —  Wlien  Properly  Sub- 
mitted to  Jury.  Where  all  of  the  questions  involved,  including  the  ques- 
tions whether  the  child  was  ^/}  juHs  or  not  and  whether  the  parents  were 
guilty  of  negligence  in  permitting  her  to  cross  the  milroad  tracks  unat- 
tended, were  submitted  to  the  jury,  a  statement  of  the  court,  that,  if  the 
jury  found  that  the  child  exercised  such  care  j^s  would  be  required  of  an 
adult  under  similar  circumstances,  any  negligence  on  the  part  of  the  par- 
ents was  not  imputable  to  the  child,  is  not  erroneous,  since,  if  a  child  is 
capable  of  exercising  the  care  that  is  required  of  an  ordinarily  prudent 
person  of  full  age,  and  such  child  does  exercise  such  care,  the  suggestion 
of  negligence  on  the  part  of  the  parents  imputable  to  the  child  is  wholly 
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negatived.     The  imputed  negligence  of  the  parents  is  wholly  based  upon 

the  inability  of  the  child  to  exercise  the  care  and  prudence  of  an  adult. 

6.  Speed  of  Bailroad  I'rain  at  Grosiing  —  WJien  Properly  Submitted  to 
Jury  —  Inst jntetions  to  Jury.  An  instruction,  in  such  charge,  that  if  the 
jury  found  the  speed  of  the  train  was  from  fifteen  to  twenty-live  miles  an 
hour  and  they  also  found  that  to  be  a  dangerous  and  excessive  rate  of 
speed  in  the  locality  of  this  crossing  that  they  might  then  find  the  derend- 
ant  guilty  of  negligence,  is  not  erroneous,  since  in  the  absence  of  signals 
or  safeguards  by  way  of  gates  or  flagmen,  a  speed  of  from  fifteen  to 
twenty-live  miles  an  hour  around  a  very  abrupt  curve  at  a  much-used 
crossing  in  a  city  is  some  evidence  to  submit  to  a  jury  on  the  question 
of  defendant's  negligence.  Id, 

t 

7.  Damagfs  —  Excessive  Verdict.  A  determination  of  the  Appellate 
Division  upon  the  question  whether  the  damages  found  by  the  jury  are 
excessive  or  not  is  not  reviewable  in  the  Court  of  Appeals,  since  tlie 
court  cannot  consider  the  weight  of  eviaence  or  questions  relating  to  an 
excessive  verdict.  Id. 

8.  Master  and  Servant  —  Safe  Appliances,  An  employee  who  is  injured 
while  riding  in  a  '*  skip  "  or  iron  box  used  in  hoisting  ore  out  of  a  mine, 
and  not  intended  for  passengers,  cannot  recover  damages  where  the  master 
has  provided  a  safe  method  of  egress  from  the  mine,  unless  he  shows  that . 
he  was  directed  to  so  ride  by  his  superior,  or  that  it  had  been  the  custom 
of  the  employees  tc  thus  use  it  to  the  knowledge  of  the  master;  nor  can  a 
recovery  be  had  in  any  event  in  the  absence  of  proof  showing  some  defect 
either  in  the  appliances  or  method  of  construction,  and  a  master  is  not 
bound  to  anticipate  that  an  employee  riding  in  such  a  '* skip"  will  permit 
any  part  of  his  person  to  extend  beyond  its  sides.  Burns  v.  (Hd  Sterling 
I  d;  M.  Co,  175 

9.  Best  Known  Appliances.  A  master  is  not  bound  to  use  the  best 
known  appliances,  but  only  such  as  are  reasonably  fit  and  proper.  Id. 

10.  Contributory  Negligence.  A  refusal  to  charge  in  an  action  of  negli- 
gence, that  if  the  jury  believed  that  the  decedent  attempted  to  cross  tracks 
five  or  six  feet  ahead  of  a  horse  car  approaching  at  a  speed  of  three-miles 
an  hour,  its  verdict  must  be  for  the  defendant,  constitutes  reversible  error. 
Bambace  v.  Interurban  St,  By.  Co.  288 

11.  Safety  of  Working  Place  —  Negligence..  The  rule,  that  it  is  the  duty 
of  the  master  to  furnish  his  servants  with  a  reasonably  safe  place  to  work 
in.  has  no  application  when  the  danger  to  which  his  servants  are  exposed 
is  due  to  the  manner  in  which  the  work  is  prosecuted.  Citrone  v.  CBourke 
Eng,  Const,  Co.  339 

12.  Master  and  Servant — Safety  of  Working  Place — Fall  of  Embank- 
ment. Where  one  of  a  gang  of  workmen,  employed  by  a  railroad  com- 
pany under  the  direction  of  a  competent  foreman,  in  the  excavation  of  a 
gravel  bank  with  a  steam  shovel,  which  was  moved  forward  on  a  tem- 
porary track  as  the  bank  was  shoveled  away,  was  injure<l  by  the  caving  in 
of  an  overhanging  part  of  the  bank,  he  cannot  recover  upon  the  theory 
that  the  company  failed  to. furnish  a  safe  place  for  its  servants  to  work 
in,  since  the  place  where  the  men  were  to  work  changed  from  day  to  day, 
as  the  steam  shovel  moved  on  in  its  operations,  arid  was  necessarily  such 
as  the  conformation  of  the  embankment  and  the  process  of  excavation 
made  it;  while  the  caving  in  of  the  embankment  was  an  ever  present 
possibility  which  required  the  exercise  of  active  vigilance  to  guard 
against,  the  company  had  the  right  to  delegate  that  duty  to  a  foreman, 
and  having  furnished  a  concededly  competent  foreman,  it  is  not  liable 
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for  his  negligence,  or  error  in  judgment,  if  any,  in  failing  to  perform  that 

duty.    liu98tU  V.  Lehigh  VaUey  H.  R.  Co.  844 

13.  Wlien  Failure  to  FarnisI^  Explosives  to  Break  Dovon  Top  of  Over- 
hjvfjing  Embankment  Does  Not  Constitute  Negligence  of  Master.  The  fact 
that  the  company  had  not  furnished  explosives,  with  the  tools  and  other 
appliances  provided,  to  break  down  the  overhanging  top  of  the  embank- 
ment after  the  cnrtli  beneath  had  been  taken  away  by  the  steam  shovel, 
jioos  not  render  the  company  liable  where  there  is  no  evidence  that 
expiosives  were  demanded  by  the  situation;  that  they  were  deemed  neces- 
sary by  the  foreman,  or  would  have  been  used  by  him,  if  furnished,  and 
the  evidence  shows  that  no  attempt  was  made  before  the  accident,  or  .'\t 
any  other  time,  to  pry  off  the  top  of  the  embtinkmeut  with  the  tools  and 
appliances  furnished  for  that  purpose;  so  th  it  the  negligence,  if  any  there 
was,  was  that  of  the  foreman,  a  fellow-servant  of  the  plaintiff,  and  not 
that  of  the  company.  Id, 

14.  F(dl  of  Building  Caused  by  Alleged  Negligence  of  Several  Contractors. 
The  evidence  examined  in  an  action  to  recover  the  value  of  property 
injured  or  partially  destroyed  by  the  fall  of  a  buildinff  containing  plain- 
tiff's shop,  caused  by  the  alleged  negligence  of  the  defendants,  who  were 
various  contnictors,  engaged  m  the  erection  of  an  adjoining  building,  and 
held  insufficient  to  sustain  a  recovery.    Milbaur  v.  Bic/iard,  453 

15.  Liability  of  Bill  Posting  Company  for  Injuries  Caused  by  FaU  of 
Signboard.  A  bill  posting  company  which  had  the  right  to  maintain  a 
bill  board  or  sign  on  the  roof  of  a  building  under  a  formal  lease  from  the 
tenant  in  possession  thereof,  in  which  the  company  agreed  to  keep  the 
roof  where  the  board  was  erected  in  good  repair  and  to  indemnify  the 
tenant  in  possession  of  the  building  from  any  and  all  damages  and  claims 
that  he  might  be  liable  for  in  consequence  of  the  maintenance  of  the 
board,  is  liable  for  personal  injuries  resulting  from  the  fall  or  blowing 
down  of  the  board  by  rea.son  of  the  careless  or  unsafe  manner  in  which  it 
had  been  erected.     San  Filippo  v.  Am.  Bill  Posting  Co.  514 

See  Smith  v.  LeJiigh  Valley  R.  R.  Co.  (Mem.),  545;  Odell  v.  N.  T.  C. 
&H.R.R.  R.  Co.  (Mem.),  548;  McAuley  v.  N.  T.  C.  &  H.  R.  R. 
R.  Co.  (Mem.),  554;  Brown  v.  N  T.  C.  db  H.  R.  R.  R.  Co.  (Mem.), 
555;  McManus  v.  St.  Regis  Paper  Co.  (Mem.),  556;  Ware  v.  Ithaca 
St.  Ry.  Co.  (Mem.),  556;  Deegan  v.  Syracuse  Lighting  Co.  (Mem.), 
557;  Hall  v.  N.  T.  C.  d;  H.  R.  R.  R.  Co.  (Mem.),  558;  Makin  v. 
Pettebone  C.  P.  Co.  (Mem.),  559;  Ryan  v.  D.  &  K  Co,  (Mem.), 
559;  Hacker  v.  O^Rourke  Engineering  Cons.  Co.  (Mem.),  563;  Cole^ 
man  v.  N,  T.  C.  d  H.  R.  R.  R.  Co.  (Mem.).  564:  Scheel  v.  Afut. 
Milk  <fc  Ci-eam  Co.  (Mem.).  564;  Pelin  v.  N.  Y.  C.  dH,R,R  R.  Co. 
(Mem.),  565;  Myers  v.  Town  of  Gates  (Mem.),  ^10\,Laturen  v. 
Bolton  Drug  Co,  (Mem.),  574;  Stanton  v.  International  Ry. 
Co.  (Mem.)  591;  Kopper  v.  City  of  Tonkers  (Mem.),  592;  Poland 
V.  United  Traction  Co.  (Mem.),  593;  Halloran  v.  Straus  (Mem.), 
594;  Kohm  v.  Interborough  R.  T.  Co.  (Mem.),  598;  NichoU  v.  City 
of  New  RocJielle  {yicm.\  599;  Klein  v.  Oarvey  (Mem.),  600;  Arcieri 
V.  Long  Island  R.  R.  Co.  (Mem.),  601;  Hynds  v.  Brooklyn  Heights 
R,  R.  Co.  (Mem.),  603;  Mathers  Y.Interurban  St.  Ry.  Co.  (Mem.). 
610;  Lane  v.  N  T.  C.  A  H.  R.  R.  R,  Co.  (Mem.).  613;  Bissell  v. 
Sackett  W.  B.  Co.  (Mem.),  613;  Barr  v.  N.  T.  C.  &  H.  R.  R.  R. 
Co.  (Mem.),  615;  Conlon  v.  City  of  New  York  (Mem.).  619;  Weir  v. 
Union  Ry.  Co.  (Mem),  622;  Keating  v.  Coon  (Mem.),  624;  Wilson 
V.  Met.  St.  Ry.  Co.  (Mem.).  627;  Lomas  v.  New  York  City  Ry.  Co, 
(Mem.).  628;  Kuslies  v.  Ginsberg  (Mem.),  630;  Derby  v.  Degnon- 
McLean  Cont.  Co.  (Mem.),  631;  Lynch  v.  Shanley  Co.  (Mem.),  634; 
Hosley  v.  Niagara  Falls  Milling  Co,  (Mem.),  638;  Rosenthal  v. 
N.  r.,  S  &  W.  R.  R.  Co.  (Mem.),  639. 
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ActioQ  for  personal  iojnries — elements  of  damage. 
See  Damages,  1,  2. 

Of  city  in  failing  to  keep  its  streets  free  from  dangerous  defects — use 
of  automobiles  upon  city  streets. 

See  Municipal  Ck)RPOBATiOK8, 1-4. 

Action  for,  under  Employers'  Liability  Act. 
See  Pleading. 

NEW  YOBK  (CITY  OF). 

1.  Wf^n  City  May  Clote  PuUie  Streets  —  P&were  of  Board  of  Estimate 
and  Apportionment  —  Oreater  New  York  Charter,  Section  442.  Under  the 
Greater  New  York  charter  (L.  1901,  ch.  466,  g  442,  as  arad.  by  L.  1903. 
ch.  409)  and  upon  compliance  with  the  steps  tnerein  prescribed,  the  board 
of  estimate  and  apportionment  has  the  power,  with  the  approval  of  the 
mayor,  to  change  the  map  or  plan  of  the  city  by  closing  an  existing  street; 
under  such  provisions  it  may  close  a  street,  never  actually  opened  or  used 
as  a  public  street,  although  laid  out  as  a  proposed  street  up:)n  an  official 
map  of  streets  and  avenues  proposed  to  be  opened  as  public  streets  and 
avenues  of  a  certain  township,  bv  commissioners  appointed  pursuant  to 
law,  which  map,  by  force  of  the  annexation  ana  consolidation  acts, 
became  a  part  of  the  map  of  the  greater  city  of  New  York,  where,  after 
the  consolidation  and  in  pursuance  of  a  resolution  of  the  board  of  esti- 
mate and  apportionment,  proceedings  were  instituted  to  open  the  street, 
a'ld  thereafter  the  board  by  a  resolution,  adopted  in  conformity  with 
section  990  of  the  charter,  directed  that  the  title  to  the  property  required 
for  the  street  should  be  vested  in  the  city  of  New  York.  Beie  r.  City  of 
New  York.  58 

2.  Same — Whan  Proceeding  to  Close  Public  Street  Need  Not  Originate 
in  Local  Board  of  District  in  WhicJi  Street  Is  Situated — Construction 
of  Sections  428,  432,  438  and  434  of  Greater  New  York  Charter,  The  clos- 
ing of  such  street  by  the  board  of  estimate  and  apportionment  with 
the  approval  of  the  m?iyor  is  not  irregular  and  invalid  because  the 
proceeding  did  not  originate  with  the  local  board  of  the  district  in 
which  the  street  is  located,  as  required  by  the  provisions  of  the 
charter  (L.  1901,  ch.  466,  §§  428,  432,  433  and  484)  reUiting  to  pro- 
ceedings "  to  open,  close  ♦  *  ♦  and  repair  the  streets,  avenues  and 
public  places  *  *  *  within  the  district;"  the  legislature  intended, 
by  these  provisions,  to  confer  upon  the  local  boards  the  authority  to  deal 
in  the  first  instance  with  applications  for  local  improvements  made  to 
them  by  petition,  but  meant  to  commit  to  the  jurisdiction  of  the  board 
of  estimate  and  apportionment,  with  the  co-operation  of  the  chief 
executive  of  the  city,  the  power  of  its  own  volition  to  initiate  and  carry 
through  such  public  improvements  as  they  should  deem  for  the  best 
interests  of  the  city  at  large,  irrespective  of  any  action  or  lack  of  action 
by  the  subordinate  local  boards.  Id. 

3.  Same  —  Wlien  Owner  of  Lots  Abutting  on  Part  of  Street  Closed  by 
City  of  New  York,  Under  Section  442  of  tJie  Chaert&r^  Has  No  Cause  of 
Action  for  Damages  to  Her  Public  Basement  of  RigJU  of  Access.  Where 
the  city  of  New  York,  owning  all  the  lots  abutting  on  a  certain  street, 
between  two  streets  running  at  ri^ht  angles  thereto,  together  with  all 
the  right,  title  and  interest  which  its  grantors  had  in  such  street,  hns 
closed  the  street,  under  and  in  compliance  with  the  provisions  of  the 
charter  relating  thereto  (L.  1001,  ch.  466,  §  442,  as  amd.  by  L.  1903,  ch. 
409),  between  the  Intersecting  streets,  and  erected  a  building  thereon  for 
hospital  purposes,  the  owner  of  lots  abutting  on  the  same  street,  but  in 
the  two  next  adjacent  blocks,  facing  on  the  street,  has  suffered  and  can 
suffer  no  actionable  damage,  so  far  as  any  of  her  public  easements  are 
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concerned,  by  the  closing  of  the  street,  when  it  is  not  intended  to  close 
any  part  of  the  street  upon  which  any  of  her  property  abuts,  or  any 
part  thereof  which  is  opposite  a  block  in  which  she  owns  property,  a:  d 
the  closing  and  discontinuance  of  the  street  will  still  leave  all  of  her  lois 
accessible  by  public  ways.  Id. 

4.  Same  —  Pnvate  Easement  of  RigJit  of  Access  to  and  Through  a  Public 
Street,  Originating  from  Dedication  of  Street  by  Lot  Owtier^ti  Grantor  — 
Extent  and  Limitation  of  Such  Easement.  While  the  fact,  that  the  convey- 
ances to  such  lot  owner  and  to  the  city  originated  in  a  common  grantor  and 
were  made  with  reference  to  a  map  of  grantor's  property,  upon  which 
the  street  in  question  was  laid  out  and  thereby  dedicated  as  a  public 
street,  entitles  such  lot  owner  to  a  private  easement  in  the  street  for  the 

Surpose  of  access,  which  is  a  property  right  of  which  she  cannot  be 
eprived,  nevertheless  such  private  easement  does  not  thereby  extend  to 
and  through  the  whole  of  the  street  as  shown  on  tlie  original  grantor's 
map;  it  can  only  extend  to  the  next  cross  street  or  avenue  on  each  side  of 
the  \ots  owned  by  her,  and  she  is  entitled,  in  the  first  place,  to  have  that 
part  of  the  street  upon  which  her  own  property  abuts  kept  open,  and, 
in  the  second  place,  to  have  that  part  or  block  of  the  street  which  bor* 
dors  her  premises  kept  open  at  both  ends  where  it  is  crossed  by  and  opens 
into  intersecting  streets.  Id. 

5.  Civil  Service  Liw —  When  Clei^k  Removed  from  Position  in  Office  of 
Ccrroner  of  Borough  of  Richmond  Entitled  to  Mandamus  Directing  Ilis 
Reinstatement.  Where  a  member  of  a  disbanded  volunteer  flro  dcpait- 
ment  in  the  county  of  Richmond  was  appointed  as  a  clerk  in  the  office  of 
the  coroner  of  the  borough  of  Richmond  under  the  authority  of  section 
1571  of  the  Greater  New  York  charter,  which  provides  that  '*The  coro- 
ners in  each  borough  shall  have  an  office  in  said  borough  and  shall  appoint 
a  clerk  who  shall  receive  an  annual  salary  to  be  fixed  by  the  board  of  esti- 
mate and  apportionment  and  the  board  of  aldermen,  and  such  and  so  many 
assistant  clerks  as  shall  be  provided  for  iu  the  annual  budget.  They  shall 
also  appoint  a  stenographer  in  each  borough,"  etc.,  sucn  clerk  was  not 
appointed  to  and  did  not  hold  a  publicoffice,  but  held  a  clerical  and  subor- 
dinate position  without  original,  independent  or  governmental  duties,  and 
having  been  removed  and  dismis5ed  from  such  position  without  any 
hearing  whatever,  as  required  by  the  Civil  Service  Law  (L.  1899,  ch.  370, 
§  21,  as  amd.  by  L.  1904,  ch.  697),  he  is  entitled,  in  the  absence  of  evi- 
dence that  he  held  "the  position  of  private  secretary,  cashier  or  deputy 
of  any  official  or  department,"  which  positions  are  excepted  from  the 
requirements  of  the  latter  statute,  to  a  peremptory  writ  of  mnndamus 
requiring  the  coroner  of  the  borough  of  Richmond  to  reinstate  him  in  the 
position  from  which  he  was  removed  and  he  is  not  compelled  to  resort  to 
an  action  of  quo  warranto.    People  ex  ret.  Iloefle  v.  CahiU.  489 

6.  Wlien  Fact  Tliat  Statute  AutJiorizing  Appointment  of  Such  Clerk 
Prescribes  No  Definite  Term,  Does  Not  Authorize  His  Removal  at  Pleasure 
of  Coroner.  The  fact  that  the  statute  under  which  the  relator  was 
appointed,  prescribed  no  definite  term  of  office,  did  not  render  his  term 
of  office  subject  to  the  pleasure  of  his  superior  so  that  he  could  be 
removed  at  any  time;  while  the  statute  does  not  fix  the  term  of  appoint- 
ment, it  must  be  construed  with  reference  to  the  Civil  Service  Law,  which 
also  applies  and  prohibits  the  removal  of  the  relator  except  under  the 
conditions  therein  specified.  Id. 

7.  When  Ecidence  Tending  to  Sliow  Tliat  Such  Clerk  Held  tJie  Office,  or 
Peiformed  tJie  Duties,  of  a  Private  Secretarn/.  Cashier  or  Deputy,  Properly 
Excluded.     Where  the  defendant,  upon  the  hearing  of  the  proceedings  for 
the  writ  of  mandamus,  offered  evidence  intended  to  show  that  the  duties  , 
discharged  by  the  successor  of  relator  were  thoso  of  deputy,  cashier  or  * 
private  secretary,  and  that,  therefore,  the  position  came  within  the  excep- 
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tions  of  section  21  of  the  Civil  Service  Law,  sucli  evidence  wasinoompetent 
and  properly  excluded  for  tbc  reason,  amongst  others,  that,  when  the  stat- 
ute excepted  from  the  limitations  upon  the  power  to  remove  certain  per- 
sons like  relator  the  office  of  deputy,  cashier  or  private  secretary,  it  con- 
templated only  positions  brought  within  these  excepted  classes  by  tbe 
terms  of  the  laws  which  created  or  authorized  and  defined  them,  or  at 
the  most  positions  which  under  scnne  sufficient  authority  at  the  discretion 
of  the  appointing  or  superior  power  have  been  invested  with  the  duties 
and  character  of  one  of  the  excepted  positions.  It  was  not  the  purpose  to 
allow  the  head  of  ft  department  at  will  by  assigning  temporarily  certain 
duties  to  a  position  created  as  an  ordinary  clerkship,  to  transform  it  into 
the  office  of  private  secretary,  cashier  or  deputy  and  thus  secure  the 
power  of  removal,  free  from  the  restrictions  imposed  by  the  statute.     Id. 

8.  New  York  Electric  Lines  Company  Not  Entitled  t?  Build  Independent 
Suhucaysia  City  of  Nm  York.  The  principal,  fundamental  and  essential 
purpose  of  the  incorporation  of  the  New  York  Electric  Lines  Company 
is  to  construct,  use  and  maintain  lines  of  wire  for  conducting  electricity. 
The  conduits  in  which  the  wires  are  to  be  laid  are  mere  incidents  to 
such  purpose.  The  acts  of  1885  and  1887  (L.  1885,  ch.  439;  L.  1887,  eh. 
716),  relating  to  the  placing  of  electrical  conductors  under  ground  in 
cities  of  this  state,  are  proper  police  regulations  which  the  legislature 
had  the  power  to  enact  and  impair  no  contract  right  of  the  New  York 
Electric  Lines  Company,  although  such  company,  by  chapter  483  of  the 
Laws  of  1881,  was  entitled  to  lay  electric  conductors  under  ground  in  the 
streets  of  cities  upon  securing  permission  from  the  common  council  of 
the  city,  and  had  secured  such  permission;  having  failed  to  take  advan- 
tage thereof  before  the  passage  of  such  acts,  it  must  comply  with  their 
provisions  and  with  the  plans  adopted  thereunder  for  the  purpose  of 
placing  electrical  conductors  under  ground.  It  was  the  duty  of  the  com- 
missioner of  water  supply,  gas  and  electricity,  therefore,  to  deny  an 
application  of  said  company  for  permission  to  open  the  streets  of  the  city 
to  construct  an  independent  line  of  subways  or  conduits  for  the  purpose 
of  laving  electric  conductors  therein.  People  ex  rel.  N.  Y.  El.  Lines  Co. 
V.  Ellison.  528 

See  Brooklyn  U.  E.  R.  R.  Co.  v.  City  of  New  York  (Mem.),  615. 

Mandamus  to  compel  ^rant  of  space  in  subway  —  consent  of  commis- 
sioners of  electricity  need  not  precede  application  for  space. 

See  CoKPORATiONS,  3. 
Reasonableness  of  price  of  gas  in. 

See  Gas  Companies. 

Duty  of  city  to  keep  its  streets  free  from  dangerous  defects  —  use  of 
automobiles  up.on  city  streets. 

See  Municipal  Couporations,  1-4. 

"When  destruction  of  building  by  crowd  does  not  constitute  riot  and 
render  city  liable. 

See  Municipal  Corpouations,  5. 

NOTICE. 

Of  claim  for  damajcres  from  clange  in  grade  of  street  to  abolish  railroad 
crossing  must  be  filed  with  board  of  railroad  commissioners. 

See  Streets. 

NUISANCE. 

See  Bly  v.  Edison  El.  III.  Co.  (Mem.),  582;  Bock  v.  Acker  Process  Co. 
(Mem.),  604. 
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PABTITION. 

See  Frey  v.  Fougera  (Mem),  569;  Place  v.  Kennedy  (Mem.),  690. 

PABTKEKBHTP. 

1.  When  Lands  Owned  by  Firm  Dealing  in  Heal  Estate  Deemed  to  Be  Con- 
wrted  tJito  Personally  by  Partnership  Agreement.  Where  a  partoership 
formed  for  that  purpose  has  carried  oq  the  business  of  dealing  in  real 
estate  as  a  commodity,  buying  it  absolutely  tor  the  purpose  or  improving 
and  selling  it  and  either  dividing  the  proceeds  of  the  sale  amongst  the 
partners  or  reinvesting  it  in  more  real  estate  to  be  similarly  dealt  with, 
carrying  it  upon  the  firm  books  indiscriminately  with  personal  property 
as  part  of  the  assets  of  the  Arm,  and  this  course  of  conduct  is  in  accord- 
ance with  and  confirmatory  of  an  oral  agreement  for  a  copartnership  and 
for  a  conversion  of  the  real  estate  into  personalty  upon  dissolution  of  the 
firm  or  disagreement  of  the  partners,  a  trial  court  is  justified  in  finding 
as  a  matter  of  fact  an  implied  intention  and  agreement  upon  the  part  of 
the  copartners  that  there  shall  be  a  conversion  of  tlieir  real  estate  into  per- 
sonalty for  all  purposes,  and  that  such  intention  and  agreement  w^ill  apply 
to  real  estate  happenin.s:  to  be  undisposed  of  at  the  death  of  one  of  the 
copartners  upon  a  distribution  of  his  estate  as  between  his 'heirs  at  law  and 
personal  representatives.     Buckley  v.  Doig.  288 

8.  Wlien  Such  Conversion  Kot  in  Conflict  with  Heal  Property  Law 
(L.  1896.  Ch.  547,  §  207).  A  partnership  for  dealing  in  real  estate  may 
be  created  by  parol  and  the  question  whether  the  interest  of  a  part- 
ner in  such  real  estate  shall  for  purposes  of  distribution  be  treated  as 
realty  or  personalty  is  incidental  to  the  relation  of  copartnership.  Its 
disposition  is  governed  by  the  agreement,  express  or  implied  from  the 
acts  of  the  copartners,  and  the  finding  of  an  intention  for  a  conver- 
sion does  not  conflict  either  with  the  spiiit  or  the  letter  of  the  statute 
(Real  Property  Iaw  [L.  1896,  ch.  547],  §  207).  which  provides  that  "An 
estate  or  interest  in  real  property.  ♦  ♦  <'  or  any  trust  or  power  over 
or  concerning  real  property,  or  in  any  manner  relating  thereto,  cannot  bo 
created,  granted,  assigned,  surrendered  or  declared,  unl  .ss  by  act  or  ope- 
ration of  Taw,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the  per- 
son creating,  granting,  assigning,  surrendering  or  cieclaring  the  same. "    Jd, 

3.  Evidence  —  Effect  of  Exchange  of  Deeds  Rftreen  Partners.  "Where  it 
appears  that  a  short  time  before  the  death  of  one  of  two  copartners 
carrying  on  business  under  such  agreement,  and  in  view  of  his  appre- 
hended death,  deeds  were  passed  between  the  partners  so  as  to  invest  each 
one  upon  the  record  with  a  half  interest  in  each  parcel  of  land  then  on 
hand  and  which  included  some,  or  all,  of  the  lands  remaining  after  the 
death  of  such  partner,  that  fact  does  not  conclusively  indicate  an  intent 
that  the  real  estate,  held  by  the  firm,  should  be  regarded  as  such  and  not  as 
personalty,  where  other  inferences  are  deducible  therefrom  and  no  change 
was  made  upon  the  partnership  bot)ks  whereby  the  real  estate  was  charged 
up  to  the  respective  partners  in  accordance  with  the  deeds  which  were 
executeil  or  in  any  manner  withdniwn  from  the  copartnership  agreement 
and  arrangements  as  they  had  always  existe(i.  .  Jd. 

See  Brady  v.  Powers  (Mem.).  636;    Whittaker  v.  Stafford  (Mem.),  637. 

PATMEirr. 

When  evidence  tending  to  show  that  a  defendant  had  sufficient  moneys 
to  make  payments  alleged  is  admissible  to  prove  payment. 
See  Evidence,  4. 

Final  payment  upon  building  and  loan  contract  —  facts  tending  to  show 
it  not  due. 

See  Evidence,  5. 
Of  premium  on  fire  insuranc*  policy. 

See  Insurancs,  1. 
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PENAL  CODE. 

1.  S  317 — Crimes  —  Indecent  Publie/itions,  The  word  "indecent/*  as 
used  in  section  317  of  the  Penal  Code,  relates  to  obscene  prints  or  publi- 
cations. It  is  not  an  attempt  to  regulate  manners,  but  it  is  a  d^clanition 
of  the  penalties  to  be  imposed  upon  the  various  phases  of  the  crime  of 
obscenity.  A  publication,  therefore,  atttickiaga  body  of  Cbristiau  clergy- 
men, although  vile,  scurrilous  and  repreheusiole,  is  not  indecent  unless  it 
is  lewd,  lascivious,  snladous  or  obscene  and  has  a  tendency  to  excite 
lustful  and  lecherous  desire.     People  v.  Eastman,  478 

2.  §  363d  —  Disbarment  —  Practicing  undet  Name  of  Ditbarred  Attorney 
A.n  attorney  who  continues  to  practice  under  the  name  of  a  firm  by  which 
he  was  employed  as  a  clerk,  one  member  of  which  is  dead  and  the  other 
disbarred,  is  guiltv  of  unprofessional  conduct  justifying  his  disbarment; 
he  is  not  protected  by  the  Partnership  Liw  (L.  1897,  ch.  420,  §  20),  and  by 
filing,  under  an  arrangement  with  the  disbarred  partner  to  continue  his 
trade  name  and  practice,  a  certificate  with  the  county  clerk  to  the  effect 
th<it  he  is  continuing  the  business  under  the  name  of  the  firm  in  com- 
pliance with  section  883b  of  the  Penal  Cotie;  those  provisions  must  be 
read  in  connection  with  those  of  section  72  of  the  Code  of  Civil  Procedure, 
and  so  read,  such  attorney''  not  only  became  liable  for  the  penalties  therein 
provided,  but  he  attempted  to  nullify  th?  order  of  the  court  by  arranging 
to  do  for  the  disbarred  partner  in  his  name  that  which  the  court  prohibited 
such  partner  from  doing  himself.     Matter  of  Kaffenburgh.  49 

3.  §  449  —  Municipal  GoTj)Grations  —  Wlien  Destruction  of  Building  hy 
Crowd  Does  Not  Constitute  Riot  and  Renfler  City  Liable  for  Damages  under 
General  Municipal  Law.  The  destruction  of  an  unoccupied  frame  build- 
ing by  a  varying  crowd  of  young  men  and  boys  numbering  from  eight  to 
thirty,  there'being  no  evidence  of  any  purpose  to  accomplish  the  destruc- 
tion by  violence  and  in  spite  of  any  resistance,  but  on  the  contrary,  it 
appearing  that  when  a  policeman  approached,  the  crowd  ran  away,  does 
not  constitute  the  offenders  guilty  of  riot  within  the  meaning  of  section 
449  of  the  Penal  Code,  so  as  to  entitle  the  owner  to  recover  from  a  munici- 

Othe  value  of  the  building  under  section  21  of  the  General  Municipal 
Jj'  1892,  ch.  685),  providing  that  a  cit}'  or  county  shall  be  liable  to 
a  person  whose  property  is  destroyed  or  injured  therein  by  a  mob  or  riot 
for  the  damages  sustained  thereby.    AdamMn  v.  City  of  New  York.      255 

PHYSICIANS  AKB  SXJBGEONS. 

Privileged  communications  —  waiver. 

See  Evidence.  1. 

PIEBS. 

Right  of  access  to  navigable  waters  includes  right  to  construct  pier 
beyond  high- water  mark  without  consent  of  owner  of  land  under  water. 

See  Riparian  Rights,  1,  2. 

PLEADING. 

Employers*  Liability  Act  (L.  1902,  Ch.  600).  It  is  not  necessary,  in 
order  to  plead  a  cause  of  action  under  the  Employers*  Liability  Act  (L. 
1902,  ch.  600),  that  its  precise  language  should  be  made  use  of,  provided 
that  it  appear  plainly  from  what  is  alleged  that  the  cau^e  of  action  was 
within  the  provisions  of  the  art  and  tliat  its  requirement  of  the  giving  of 
a  notice  to  the  defendant  has  been  complied  with.  Harris  v.  Baltiiiiore 
M.  d  Elev.  Works.  141 

In  action  to  foreclose  railroad  mortgage. 
See  Mortgage,  1. 

PLEDGE. 

See  Brown  V.  N  T.  Cab  Co.  (Mem.),  683. 
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POLICE. 

See  People  ex  rel.  Oleitsman  v.  Levns  (Mem.),  543. 

FKAGTICS. 

See  Coudert  v.  «7aro/«  (Mem.),  684.  ' 

Extra  allowance  —  when  improper. 
See  Costs,  2. 

Submission  of  controversy  —  question  of  fact  cannot  be  determined. 
See  Jurisdiction,  1,  2. 

PBEMIXTMS. 

On  policy  of  fire  insurance  —  when  credit  given  to  insured  by  agent 
regarded  as  payment  to  company. 

See  Insurance,  1. 

PRINCIPAL  AKB  ST7BETY. 

See  NeicUiuger  v.    Stokes  (Mem.),  572;    Sloan  v.   Nai,  Surety  Co. 
(Mem),  596. 

PUBLICATIONS. 

When  indecent. 

See  Crimes,  5. 

aUO  WARRANTO. 

See  People  v.  McCleUan  (Mem.),  618. 

RAILROADS. 

See  Matter  of  Brooklyn  Union  El.  R.  R.  Co,  (Mem.).  558. 
Injury  to  child  at  railroad  crossing  —  speed  of  train  —  damages. 

See  Negligence,  2-7. 
Contributory  negligence  in  attempting  to  cross  tracks. 

See  Negligence,  10. 

Owner  of  premises  injured  by  change  of  grade  in  street  to  abolish  grade 
crossing  must  file  notice  of  claim  for  damages  with  board  of  railroad 
commissioners. 
See  Streets. 

RATIFICATION. 

Of  contract  by  infant. 

See  Contract. 

REAL  PROPERTY. 

1.  Judicial  Sale  2  hereof^  Unless  Title  Is  Marketable  Bidder  Is  Not 
Required  to  Complete  Purchase,  A  person  who,  in  good  faith,  bids  upon 
real  property  at  a  judicial  sale  where  the  particular  interest  offered  is 
not  expressly  stated,  has  a  right  to  assume  that  he  is  to  receive  a  convey- 
ance of  the  *fee,  and  that  the  title  to  such  real  property  is  marketable. 
In  Cjise  tbe  title  to  such  real  property  is  not  marketable  such  fact  is  a 
defense  to  a  motion  to  compel  the  purchaser  to  complete  his  purchase 
or  to  any  other  proceeding  or  action  based  upon  such  bid.  Wanser  v. 
Be  Kyse.  878 

2.  When  Motion  to  Compel  Bidder  to  Complete  Purchase  May  Be  Made  — 
Claim  of  Defective  Title  —  Affidavits.  The  fact  that  a  person  bids  upon 
property  at  a  judicial  sale  and  signs  the  terms  of  sale  by  which  he  agrees 
to  complete  his  purchase  at  a  specified  time  is  sufficient  on  which  to 
move  for  an  order  compelling  the  purchaser  to  perform  his  agreement. 
If  answering  affidavits  are  road  alleging,  and  claiming  to  show,  that  the 
title  is  defective  the  Special  Term  may  allow  the  production  of  such 
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further  affldftvits,  by  either  party,  relating  to  the  title  as  may  be  neces- 
sary or  desirable  to  bring  to  the  attention  of  the  court  the  true  facts  in 
regard  thereto.  Id. 

3.  WJien  Ordei'  Directing  Bidder  to  Complete  PureJuue  May  Be  Beterted 
and  Reference  to  Take  Proof  Ordered.  Where  the  affidavits,  constituting 
the  record  upon  which  an  order  was  granted  requiring  a  bidder  at  a 
judicial  sale  to  complete  his  purchase,  are  very  general  and  in  part  upon 
information  and  belief,  so  that,  after  a  full  consideration  of  all  the  facts 
alleged,  an  ordinarily  prudent  person  would  be  justified  in  hesitating 
about  accepting  title  to  the  property  or  loaning  money  thereon,  the 
order  should  be  reversed  and  the  case  remitted  to  the  Special  Tern  to 
take  further  proofs  and  for  a  rehearing  thereon.  Id. 

4.  WJun  Conveyance  of  Lot  Fronting  on  Roadway  Running  Along  and 
Extending  to  the  Waters  of  a  Navigable  River  Conveys  Title  to  Roadbed  ar>d 
Appurtenant  Riparian  Rights.  Where  the  owner  of  an  island  in  a  navi- 
gable river,  which  had  been  laid  out  into  lots,  with  boulevards,  streets 
and  roads,  according  to  a  map  upon  which  the  lots  were  designated  by 
numbers,  sold  a  lot  abutting  upon  a  boulevard  running  along  and  extend 
ing  to  the  waters  of  the  river,  the  lot  being  conveyed  as  *'Tot  numbered 
84  as  laid  out  on  the  map,"  with  a  description  so  indefinite  and  ambiguous 
that  reference  must  be  made  to  the  map  to  ascertain  the  dimensions  and 
boundaries  of  the  lot,  and  the  deed  contains  no  language  from  which  it 
can  be  inferred  that  the  grantor  intended  to  reserve  any  interest  in  the  fee 
of  the  boulevard  itself  or  in  the  appurtenant  riparinn  rights,  the  legal 
title  to  the  whole  of  the  boulevard  in  front  of  the  lot  in  question,  together 
with  the  riparian  rights,  passed  to  the  grantee  of  the  lot,  subject  only  to 
the  public  easement  or  right  of  passage  over  the  boulevard.  Johnson  v. 
Ch^enell  407 

5.  Warranty  Deed  —  Action  upon  Covenants  Tlvereof  to  Recover  Arnottnt 
of  Dower  and  Costs  Paid  in  Action  for  Dower  Defended  by  Grantee —  W?iat 
Grantee  May  Recover.  Where  it  was  determined  in  an  action  to  enforce  a 
widow's  right  of  dower  in  premises,  held  by  a  grantee  under  a  deed  con- 
taining covenants  of  warranty  and  quiet  enjoyment,  that  the  widow  was 
entitled  to  dower  as  claimed,  and  that  her  claim  could  not  be  properly 
satisfied  by  setting  off  to  her  any  part  of  the  premises,  and,  the  widow 
having  filed  a  consent  to  take  a  gross  sum  in  lieu  of  dower,  a  judgment 
was  entered  directing  a  sale  of  the  property  in  accordance  with  the  stat- 
ute (Code  Civ.  Pro.  §§  16,  17,  etc.),  the  sale  under  such  judgment  did  not 
operate  as  an  absolute  and  total  eviction  of  the  grantee  from  -the  entire 
premises;  it  was  simply  a  method  of  procedure  by  which  there  was  a  sub- 
stitution of  the  proceeds  of  the  land  in  the  place  of  the  land  itself,  actual 
partition  thereof  being  impracticable,  so  that  the  proceeds  could  be  divided 
between  the  widow  and  the  grantee,  according  to  their  respective  inter- 
ests, after  the  value  of  the  widow's  right  of  dower  therein  had  been  ascer- 
tained; the  grantee  of  spch  premites  cannot  recover,  therefore,  in  an  action- 
brought  against  his  grantor  upon  the  covenants  in  his  deed,  the  entire  pur- 
chase price  paid  for  the  premises,  together  with  his  costs  and  disburse- 
ments incurred  in  defending  the  action  for  dower.  Where,  however, 
notice  was  given  to  the  grantor  to  defend  in  the  dower  action,  and  upon 
his  failure  so  to  do  the  grantee  defended  in  good  faith,  the  latter  may 
recover  the  amount  paid  to  the  widow  for  her  right  of  dower  and  the  costs 
and  disbursements  allowed  an  1  paid  to  her  in  the  action  for  dower,  also 
his  own  costs  and  disbursements  in  defending  such  action  and  the  referee's 
fees  and  expenses  therein,  together  with  interest  on  each  item  from  the 
date  of  sale,  except  the  item  of  his  own  costs  and  expenses,  and  upon  that 
from  the  date  of  judgment  in  the  action  for  dower.     Olmstead  v.  Rawson. 
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6.  Deed  —  3isi>mcnt  of  Way.  Wliere  premises  situated  on  a  certain 
opened  street  are  described  in' a  conveyance  thereof  as  being  part  of  a  cer- 
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tain  lot  on  a  certain  map,  which  map  shows  the  lot  as  bounded  by  the 
street  in  question,  there  is  a  sufficient  recognition  of  the  map  to  invetjtthe 
purchaser  with  an  easement  of  way  through  the  street  as  shown,  even 
though  no  street  is  mentioned  in  the  conveyance.  Matter  of  Majfor,  etc., 
of  New  York  {Mem.).  581 

See  Thyson  v.  TJiywn  (Mem  ).  544;  Kent  v.  Shepard  (Mem.)  566;  Seitz 
V.  Meseeraehmitt  (Mem.),  587;  Rafferty  v.  Anderean  (Mem.),  597. 

Equitable  conversion  effected  by  codicil  to  will. 
See  Decedent's  Estate,  4. 

Question  of  fact  as  to,  cannot  be  determined  in  submitted  controversy. 
See  Jurisdiction,  1,  2. 

Summary  proceedings  —  dispossession  for  non-payment  of  taxes  and 
rent  —  costs. 

See  Landlord  and  Tenant. 

When  owner  of  lots  abutting  on  part  of  street  closed  by  city  has  no 
cause  of  action  for  damages  to  her  easement  of  right  of  access. 
See  New  York  (City  of),  3, 4. 

When  lands  owned  by  firm  dealing  in  real  estate  deemed  to  be  converted 
into  personalty  by  partnership  agreement  —  effect  of  exchange  of  deeds 
between  partners. 

See  Partnership,  1-3. 

Right  of  access  to  navigable  water  includes  right  to  construct  pier 
beyond  high-water  mark  without  consent  of  owner  of  land  under  water. 

i&c  Riparian  Rights,  1,  2. 

Injury  by  change  of  grade  of  street  to  abolish  railroad  crossing  —  notice 
of  claim  for  damages  must  be  Hied  with  board  of  railroad  commissioners. 
See  Streets. 

When  equitable  conversion  of  testator's  realty  into  personalty  is  not 
created  by  terms  of  will  or  by  implication. 

See  Will,  2. 
When  legacy  chargeable  upon  real  estate  acquired  after  execution  of 

See  Will,  3,  4. 
Suspension  of  power  of  alienation  of. 
See  Will,  6. 

RESCISSION. 

See  Peabody  v.  Anthony  <fc  Scoville  Co.  (Mem.),  592;  Boas  v.  Coolbaugh, 
(Mem.),  609. 

BEVISED  STATUTES. 

1  R.  S.  772,  ^  ^.  —  Umry  —  Validity  of  Mortgage  Dependent  upon  Place 
cf  Principal  Tramiictioji.  The  meaning  and  intent  of  the  Usury  Law 
(I  U.  S.  772,  ^  5,  amd.  L.  1S37.  eh.  430)  is  that  the  validity  of  a  mortgage 
is  determined  by  the  validity  of  the  agrecraent  of  the  parties,  and  such 
agreement  is  governed  by  the  law  of  the  place  where  it  is  made.  Man- 
hattan L.  Ins,  Co.  V.  Johnson.  108 

BIOT. 

When  destri^ction  of  building  by  crowd  docs  not  constitute  riot. 
See  Ml'nicipal  Corpobationb,  6. 
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1.  Gommonlaw  Rule  as  to  Right  of  Access  Tnapplieable  —  Right  cf 
Access  Includes  Riuht  to  Gonstnict  Pier  Beyond  BJigh-ukiter  Mark  Without 
Consent  of  Oioner  of  Land  under  Water,  A  riparian  owner  whose  land  is 
bounded  by  navigable  waters  has  the  right  of  access  thereto  from  the  front 
of  his  lot,  and  such  right  includes  the  construction  of  a  pier  on  the  land 
under  water,  beyond  high-water  mark,  for  his  own  use  or  for  the  use  of 
the  public,  subject  to  such  general  rules  and  regulations  as  Congress  or 
the  state  legislature  may  prescribe  for  the  protection  of  the  rights  of  the 
public,  although  under  the  common  law  of  England  such  structure  is 
regarded  as  a  purpresture  or  an  unlawful  encroachment  upon  the  rights  of 
the  sovereign,  and  subject  to  removal  at  his  pleasure.  The  fact  that  in 
the  absence  of  statutory  enactment  the  courts  oi  this  state  are  ordi- 
narily bound  by  the  rules  of  the  common  law  does  not  compel  them  to 
incorporate  into  our  system  of  jurisprudence  principles  which  are  inap- 
plicable to  our  circumstances,  and  which  are  inconsistent  with  what  a 
just  consideration  of  those  circumstances  demand.  Where  no  vesied 
rights  are  actually  concerned,  the  application  of  common-law  rules  depends 
upon  the  extent  to  which  they  are  reasonable  and  in  accord  with  public 
policy  and  sentiment;  and  in  a  state  like  this,  with  its  numerous  large 
navigable  bodies  of  water,  in  bays,  rivers  and  inland  lakes,  and  where 
so  many  riparian  owners  have  made  their  easement  or  right  of  access  prac- 
tical and  available  by  the  construction  of  docks,  piers  or  wharves,  and  have 
done  so  without  interference  by  the  state  when  superior  public  rights 
have  not  been  obstructed,  such  a  rule  would  be  without  justification  and 
will  not,  therefore,  be  established  by  the  courts.  Town  of  Brookliaven  v. 
Smith.  74 

2.  Same — Great  South  Bay — Town  of  Brookhaf>en.  An  owner  of 
upland  adjoining  Great  South  Bay  has  the  right  of  access  to  the  waters 
thereof  from  the  front  of  his  lot,  and  suoh  right  includes  the  construction 
of  a  pier  on  the  land  under  water  beyond  high-water  mark,  for  his  own 
use  or  the  use  of  the  public,  without  the  consent  of  the  town  of  Brook- 
haven,  which  acquired  the  title  in  fee  to  such  land  under  royal  grant  in 
1666,  1686  and  1693,  although  at  that  time  under  the  common  law  of 
England  riparian  owners  had  no  such  right,  and  such  structure,  in  the 
absence  of  a  license  therefor,  was  a  purpresture  and  subject  to  removal  at 
pleasure.  Id, 

See  Smith  v.  Village  of  Fort  Plain  (Mem.),  609. 

When  conveyance  of  lot  fronting  on  road  extending  to  waters  of  a 
navigable  river  conveys  title  to  appurtenant  riparian  rights. 
See  Real  Property,  4. 

BALE, 

Conditional  —  when  retaining  possession  of  goods  delivered  under,  does 
not  constitute  crime. 
See  Crimes,  3. 

Judicial  sale  of  real  property  —  unless  title  is  marketable  bidder  is  not 
required  to  complete  purchase. 
See  Real  Pjioperty,  1-3. 

Conditional  —  oml  contract  —  when  failure  to  demand  property  is  fatal 
to  action  of  conversion  against  purchaser  of  property  sold  by  vendee  in 
possession  under  conditional  sale. 
See  Vendor  and  Vendee,  1-3. 

SEBVICES. 

See  Harding  v.  Roman  Gatliolic  GhurcJiQUeiiL),  681. 

Action  for  —  self-serving  declarations. 
See  Evidence,  6. 
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1.  1837,  Ch,  430—  Uiury—  Validity  of  Mortgage  Dependent  upon 
Place  of  Priihcip(U  Ti^ansaction.  The  meaning  and  intent  of  the  Usury 
Law  (1  R.  8.  772,  §  5,  amd.  L.  1837,  ch.  430)  is  that  the  validity  of  a 
mortgage  is  determined  by  the  validity  of  the  agreement  of  the  parties, 
and  such  agreement  is  governed  by  the  law  of  the  place  where  it  is  made. 
Maiihattan  Life  Ins,  Co,  v.  Johneon.  108 

1881,  Oh.  483.     See  par.  2,  this  title. 

1883,  Ch,  113.    See  par.  3,  this  title. 

1884,  Ch,  281.     See  par.  3,  this  title. 

2.  1885,  (7/t.  439  —  Municipal  Corporatione  —  New  York  E  lectric  Lines 
Company  Not  Entitled  to  Build  Lidependent  Subways  in  City  of  New  York. 
The  principal,  fundamental  and  essential  purpose  of  the  incorporation  of 
the  New  York  Electric  Lines  Company  is  to  construct,  use  and  main- 
tain lines  of  wire  for  conducting  electricity.  The  conduits  in  which 
the  wires  are  to  be  laid  are  mere  incidents  to  such  purpose.  The 
acts  of  1885  and  1887  (L.  1885.  ch.  439  ;  L.  1887,  ch.  716).  relating  to  the 
placing  of  electrical  conductors  under  ground  in  cities  of  this  state,  are 
proper  police  regulations  which  the  legislature  had  the  power  to  enact 
and  impair  no  contract  right  of  the  New  York  Electric  Lines  Com- 
pany, although  such  company,  by  chapter  488  of  the  Laws  of  1881,  was 
entitled  to  lay  electric  conductors  under  ground  in  the  streets  of  cities 
upon  securing  permission  from  the  common  council  of  the  city,  and  had 
secured  such  permission;  having  failed  to  take  advautage  thereof  before 
the  passage  of  such  acts,  it  must  comply  with  their  provisions  and  with 
the  plans  adopted  thereunder  for  the  purpose  of  placing  electrical  con- 
ductors under  ground.  It  was  the  duty  of  the  commissioner  of  water 
supply,  gas  anddcctricity,  therefore,  to  deny  an  application  of  said  com- 
pany for  permission  to  open  the  streets  of  the  city  to  construct  an  inde- 
pendent line  of  subways  or  conduits  for  the  purpose  of  laying  electric 
conductors  therein.     People  ex  rel.  N.  Y,  El.  Lines  Go.  v.  Ellison.        523 

1887,  Ch,  716.     See  par.  2,'  this  title. 

3.  1890,  Ch.  565—Itailroad  Law  —  Streets  —  Change  in  Grade  to  Abol- 
ish Railroad  Crossing  —  Owner  of  Premises  Injured  Thereby  Must  File  Notice 
of  Claim  for  Damages  with  Board  of  Bailroad  Commissioners  Within  Six 
Months  After  Completion  of  Work.  Where  the  crade  of  a  village  street 
has'been  changed  pursuant  to  an  order  of  the  board  of  railroad  commission- 
ers for  the  purpose  of  abolishing  a  grade  crossing,  under  the  provisions  of 
the  Railroad  Law  (L.  1890,  ch.  565,  ^  62.  as  amd.),  an  abutting  property 
owner,  whose  premises  have  been  injured  by  such  change  of  grade,  cannot 
recover  damages  therefot  where  he  has  failed  to  file  a  notice  of  claim  for 
such  damages  with  the  board  of  railroad  commissioners,  within  six  months 
alter  the  completion  of  the  work,  in  compliance  with  section  65  of  the 
Railroad  Law  (L.  1890,  ch.  565.  §  65,  as  amd.  by  L.  1900,  ch.  517).  not- 
withstanding a  notice  of  such  claim  was  filed  with  the  clerk  of  the  village, 
within  sixty  days  after  the  completion  of  the  work,  in  conformity  with 
the  statute  (L.  1883,  ch.  113.  as  amd.  by  L.  1884,  ch.  281,  and  L.  1894, 
ch.  172).  providing  when  damages  caused  by  a  change  in  the  grade  of  a 
street  in  an  incorporated  village  shall  be  paid  by  the  municipality,  since 
the  Intter  statute  must  bo  read  in  connection  with  the  sections  of  the 
Rail  mud  Law  by  which  the  change  of  grade  in  question  was  expressly 
authorized  and  under  which  the  damages  must  be  paid  by  the  railroad 
company,  the  municipality  and  the  state  in  certain  proportions  after  an 
adjustment,  by  the  board  of  railroad  commissioners,  of  all  the  claims 
paid  or  presented  within  six  months  after  the  completion  of  the  work. 
Matter  of  Meletibacker  v.  Vil.  of  Salamanca.  370 

4.  1890,  Ch.  566  —  Transportation  Corporations  Law  —  Gas  and  Ehc^ 
tricity  —  Reasonableness  of  Pi'ice  Fixed  by  Statute  —  New  York  City. 
Where  the  price  of  a  commodity  is  established  by  law  (in  this  case  illu 
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minating  gas  furnished  to  the  city  of  New  York  in  the  borough  of  Brook- 
lyn), whatever  price  the  legislature  permits  to  be  charged  must  be  deemed 
to  be  reasonable,  and  when  the  seller  makes  a  charge  of  less  than  the 
maximum,  the  purchaser  cannot  resist  payment  upon  the  ground  that  the 
statute  has  permitted  an  unreasonable  charge.  Brooklyn  Union  Gas  Co. 
V.  City  of  New  T<yrk,  334 

5.  1892,  Ch.  685  —  Municipal  Law  —  Wlien  Destruction  of  Building  bp 
Crowd  Does  Not  Constitute  Riot  and  Bender  City  Liable  for  Damages  undr 
Oeneral  Municipal  Law.  The  destruction  of  an  unoccupied  frame  build- 
ing by  a  varj'ing  crowd  of  young  men  and  boys  numbering:  from  eight  to 
thirty,  there  being  no  evidence  of  any  purpose  to  accomplish  the  destruc- 
tion by  violence  and  in  spite  of  any  resistance,  but  on  the  contrary,  it 
appearing  that  when  a  policeman  approached,  the  crowd  ran  away,  does 
not  constitute  the  offenders  guilty  of  riot  within  the  meaning  of  section 
449  of  the  Penal  Code,  so  as  to  entitle  the  owner  to  recover  from  a  municipnl- 
ity  the  value  of  the  building  under  section  21  of  the  General  Municipal  L;iw 
(L.  1892.  ch.  685),  providingthatacity  or  county  shall  be  liable  to  a  person 
whose  property  is  destroyed  or  injured  therein  by  a  mob  or  riot  for  tl*e 
damages  sustained  thereby.    Adamson  v.  City  of  New  Tark,  255 

6.  1898.  Ch.  701—  WiU—Gift  to  Trustees  for  CJiaritable  Purposes^ 
When  tJie  Trustees,  Not  the  Supreme  Court,  Are  CJiarged  With  tfie  Duty 
of  Executing  tTie  Trust.  Where  a  testator  gave  his  residuary  estate  to 
his  executors,  as  trustees,  to  pay  the  income  thereof  to  his  widow  during 
her  life,  and  after  her  death  he  gave  a  number  of  specific  legacies  from 
the  residuary  estate,  and  then  gave  the  remainder  thereof  to  designated 
persons,  requesting  them  to  apply  such  fund  to  the  creation  of  a  char- 
itable or  educational  institution,  or,  if  that  should  not  be  expedient,  to 
the  enlargement  of  the  endowment  of  an  existing  charitable  institution,  the 
disposition  of  the  fund  within  the  limits  indicated  beins  intrusted  to  the 
judgment  and  discretion  of  such  persons,  the  title  to  such  residuary  estate 
is  vested  in  them  as  trustees  and  joint  tenants  under  the  statute  regulating 
gifts  for  charitable  purposes  (L.  1893,  ch.  701).  and  so  long  as  any  of  them 
survive,  they,  and  not  the  Supreme  Court,  are  invested  with  the  power, 
and  charged  with  the  duty,  of  executing  the  trust.  Bathschild  v. 
Schiff.  827 

1894,  Ch.  172.     See  par.  3,  this  title. 

7.  1896,  Ch.  647  —  Beat  Property  Law  —  WiU  —  Wfien  Provision  Suspend- 
ing Division  of  Besiduary  Estate  During  the  Minority  of  **  Youngest 
Child"  Not  in  Contravention  of  Statute  Forbidding  Suspension  of  Power  of 
Alienation.  A  provision  in  a  will  that  the  property  shall  be  divided 
among  the  residuary  legatees  "after  the  youngest  child  of  them  shall 
have  attained  the  age  of  twenty-one  years,"  and  that,  "until  such  time 
and  during  his  minority,"  the  widow  shall  have  the  use  and  income  of 
the  estate,  does  not  render  the  will  void  (1)  because  it  suspends  the  power 
of  alienation  during  a  fixed  period  not  measured  by  lives,  and  (2)  because 
the  stime  power  is  suspended  during  the  existence  of  more  than  two  lives 
in  being;  there  is  nothing  in  the  will  to  indicate  that  it  was  testators 
intention  to  suspend  the  power  of  alienation  for  a  fixed  period  of  time; 
on  the  contrary,  the  term  used,  when  given  its  usual  legal  meaning, 
imports  simply' a  suspension  durinj;  a  "minority/*  and  that  expression, 
as  defined  by  the  statute  (Real  Prop.  Law  \L.  1896,  ch.  547],  S^  32),  is 
deemed  to  signify  "a  part  of  a  life  and  not  an  absolute  l^rm  equal  to  the 
possible  duration  of  such  minority;"  and  the  direction  that  the  testator's 
property  "be  equally  divided  and  equally  shared"  among  his  wife  and 
children,  "  after  the  youngest  child  of  them  shall  have  attained  the  age 
of  twenty-one  years,"  must  be  construed  as  of  the  time  of  the  testator's 
death,  and  so  construed  it  plainly  refers  to  the  youngest  of  his  children 
then  living,  who  was  in  fact  his  youngest  .iiild.  and  a  suspension  of  the 
power  of  alieuatiuu  during  hia  minority  is  valid.    Jaeoby  v.  Jaeoby      124 
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8.  Idem  —  Partners/Up — Conversion  of  Beat  Property.  A  partnership 
for  dealing  in  real  estate  may  be  created  by  parol  and  the  question 
whether  the  interest  of  a  partner  in  such  real  estate  shall  for  pur- 
poses of  distribution  be  treated  as  realty  or  personalty  is  incidental  to 
the  relation  of  copartnership.  Its  disposition  is  governed  by  the  agree- 
ment, express  or  implied  from  the  acts  of  the  copartners,  and  the  finding 
of  an  intention  for  a  conversion  does  not  conflict  either  with  the  spirit 
or  the  letter  of  the  statute  (Real  Property  Law  [L.  1896.  ch.  547],  §  207). 
which  provides  that  "  An  estate  or  interest  in  real  property,  *  *  * 
or  any  trust  or  power  over  or  concerning  real  property,  or  in  any  manner 
relating  thereto,  cannot  bo  created,  granted,  assigned,  surrendered  or 
declared,  unless  by  act  or  operation  of  law.  or  by  a  deed  or  convey- 
ance in  writing,  subscribed  by  the  person  creating,  granting,  assigning, 
surrendering  or  declaring  the  same."    Buckley  v.  3oig.  23i9 

9.  Idem  —  When^  and  How,  Trustees  May  Dispose  of  Trust  Fund  Before 
Death  of  Life  Tenant —  Erroneous  aiid  UnautJ^rized  Direction  by 
Supretne  Court.  A  finding  by  the  referee,  in  an  action  brought  for  the 
construction  of  a  will,  that  it  would  be  inadvisable  to  establish  an  inde- 
pendent institution  with  the  residuary  fund  and  that  a  majority  of  the 
trustees  have  decided  that  the  fund  should  be  given  to  a  certain  edu- 
cational institution,  does  not  warrant  a  direction  by  the  Supreme  Court 
that,  upon  the  deatli  of  the  life  tenant,  but  not  until  then,  the  fund  should 
be  used  for  the  benefit  of  «uch  institi..ion;  the  action  of  the  trustees  did 
not  constitute  an  execution  of  the  trust  nor  opemte  to  transfer  the  prop- 
erty of  the  trust  or  determine  the  disposition  thereof;  the  trustees,  as  such 
and  }is  joint  tenants,  must  join  in  the  execution  of  some  written  instru- 
ment sufiicient  to  convey  the  real,  as  well  as  the  personal  property  of 
which  the  trust  is  composed;  while  the  trustees  take  the  property  of*  the 
trust  as  remaindermen,  subject  to  the  life  estate  of  testator's  widow,  they 
have  the  power  to  dispose  of  their  interest  therein  and  execute  the  trust 
during  the  lifetime  of  the  life  tenant  (Real  Property  Law;  L.  1896,  ch. 
617,  ^  49);  whether  they  ought,  or  ought  not,  to  do  so,  before  the  death  of 
the  life  tenant,  must  be  determined  by  the  united  judgment  and  discretion 
of  the  trustees,  themselves,  and  no  duty  now  devolves  upon  the  Supreme 
Court  to  direct  them  to  act  at  any  particular  time;  if  they  should  fail  to 
execute  ^he  trust  and  the  estate  become  vested  in  the  Supreme  Court,  the 
court  may  then  assume  jurisdiction  and  carry  out  the  trust;  until  that 
time,  however,  it  has  no  jurisdiction  to  direct  any  disposition  of  the  fund. 
BotlisdiUd  V.  Schiff,  827 

10.  1896,  Ch.  908  —  Tax  Law  —  Tax  Imposed  upon  Bank  Stock  —  Assessed 
Value  of  Stock  of  Bank  Loaded  in  Tax  District  Must  Be  Included  in  Aggregate 
Amount  of  2 nxable  Property  of  SucfiDistrict  for  Purpose  of  Fixing  Amourit 
of  Oeneral  Tax  to  Be  Levied  on  District.  Under  the  provisions  of  the  Tax 
Law  (L.1896,  ch.  908,§  24,  as  amd.  by  L.  1901,  ch.  550;  L.  1902,  ch.  126,  and 
L.  1908,  ch.  217),  **  the  rate  of  tax  upon  the  shares  of  stock  of  banks  and 
bankin.^  associations  shall  be  one  percentum  upon  the  value  thereof,  as 
ascertained  and  fixed  in  the  manner  hereinbefore  provided/'  which  **  tax 
shall  be  in  lieu  of  all  other  taxes  whatsoever  for  state,  county. or  local  pur- 
poses upon  the  said  shares  of  slock,"  and  which  tax  shall  be  collected  b^ 
the  board  of  supervisors  of  the  county  in  which  the  bank  or  association  is 
located,  and  be  distributed  by  them  among  the  tax  districts  of  the  county, 
including  the  district  in  which  the  bank  is  located,  according  to  a  rate 
%o  be  ascertained  in  a  manner  prescribed  in  the  statute;  but  there  is  no 
provision  which  authorizes  or  justifies  the  omission  from  the  aggregate 
assessed  valuation  of  a  tax  district  for  the  purpose  of  fixing  the  amount 
of  state  and  county  taxes  to  be  paid  thereby,  of  the  assessed  value  of 
the  stock  of  such  bank,  which  would  be  inequitable;  and  where  there  are 
two  banks  within  a  small  city,  which  constitutes  a  tax  district  of  a  county, 
the  same  as  a  town,  the  assessed  value  of  the  stock  of  such  banks  must 
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la  1901,  67a.  466—  iVdW  York  Charter --When  City  May  CUm  PMic 
Streets  —  Po^/oevi  of  Board  of  Estimate  and  Appoi'tioament,  Uuder  the 
Greater  New  York  charter  (L.  190l»  ch.  466,  §  442,  as  amd.  by  L.  1903, 
ch.  409)  and  upoa  compliance  with  the  steps  therein  prescribed,  the  board 
of  estioKite  and  apportionment  has  the  power  with  the  approval  of  the 
mayor,  to  change  the  map  or  phin  of  the  city  by  closing  an  existinfi^ 
street;  under  such  provisions  it  may  close  a  street,  never  actually  openeS 
or  used  as  a  public  street,  although  laid  out  as  a  proposed  street  upon  an 
official  map  of  streets  and  avenues  proposed  to  be  opened  lis  public  streets 
and  avenues  of  a  certain  township,  by  commissioners  appointed  pursuant 
to  law,  which  map,  by  force  of  the  annexation  and  consolidation  acts, 
became  a  part  of  the  map  of  tbc  greater  city  of  New  York,  where,  after 
the  consolidation  and  in  pursuance  of  a  resolution  of  the  board  of  estimate 
and  apportionment,  proceedings  were  instituted  to  open  the  street,  ami 
thereafter  the  board  by  a  resolution,  adopted  in  conformity  with  section 
990  of  the  charter,  directed  that  the  title  to  the  property  required  for  the 
street  should  be  vested  in  the  city  of  New  York.  Beis  v.  City  of  New 
York,  58 

19.  mem  —  Same  —  Wluin  Proceeding  to  Olaae  Public  Street  Need  Nat 
Orvjinate  in  Local  Board  of  District  in  Which  Street  Is  Situated — Con- 
struction  of  Sections  428,  432,  488  and  484  ^  New  Yoi'k  Cluirter,  The 
closing  of  such  street  by  the  board  of  estimate  and  apportionment  with 
the  approval  of  the  mayor  is  not  irreffolar  and  invalid  beoiuse  the  proceed- 
ing did  not  originate  with  the  local  board  of  the  district  in  which  the 
street  is  located,  as  required  by  the  provisions  of  the  charter  (L.  1901,  ch. 
466,  §g  428,  432,  433  and  434)  relating  to  proceedings  to  open,  close 
*  *  *  and  repair  the  streets,  avenues  and  public  places  ♦  •  * 
within  the  district; "  the  legislature  intended,  bv  these  provisions,  to  con- 
fer upon  the  local  boards  the  authority  to  deal  in  the  first  instance  with 
applications  for  local  improvements  made  to  them  by  j)etition,  but  meant 
to  commit  to  the  jurisdiction  of  the  board  of  estimate  and  apportionment, 
with  the  co-operation  of  the  chief  executive  of  the  city,  the  power  of  its 
own  volition  to  initiate  and  carry  through  such  pubhc  improvements  as 
they  should  deem  for  the  best  interests  or  the  city  at  large,  irrespective 
of  any  action  or  lack  of  action  by  the  subordinate  local  boards.  Id, 

20.  Idtm-^  WJien  Owner  of  Lots  Abutting  on  Part  of  Street  Closed  by 
City  of  New  York,  Under  Section  442  of  the  GJiarter,  Has  No  Cause  of 
Action  for  Damages  to  Jler  Public  Easement  of  Bight  of  Access.  Where  the 
city  of  New  York^  owning  all  the  lots  abutting  on  a  certain  street, 
between  two  streets  running  at  right  angles  thereto,  together  with  all  the 
right,  title  and  interest  which  its  grantors  hsul  in  such  street,  has  closed 
the  street,  under  and  in  compliance  with  the  provisions  of  the  charter 
relating  thereto  (J..  1901,  ch.  466,  ^  442,  as  amd.  by  L.  1903,  ch.  409), 
between  the  intersecting  streets,  ana  erected  a  building  thereon  for  hos- 
pital purposes,  the  owner  of  lots  abutting  on  the  same  street,  but  in  the 
two  next  adjacent  blocks,  facing  on  the  street,  has  suffered  and  can  suffer 
no  actionable  damage,  so  far  as  any  of  her  public  easements  are  con- 
cerned, by  the  closing  of  the  street,  when  it  is  not  intended  to  close  any 
part  of  the  street  upon  which  any  of  her  property  abuts,  or  any  part 
thereof  which  is  opposite  a  block  in  which  she  owns  property,  and  the 
closing  and  discontinuance  of  the  street  will  still  leave  all  of  her  lots 
accessible  by  public  ways.  Id, 

21.  Idem  —  Neio  York  (City  of)  —  Civil  Service  Law  —  When  Clerk 
Bemoredfrom  Position  in  Office  of  Coroner  of  Borough  of  Bidimond  Entitled 
to  Mandamtis  Directing  Ilis  Beinstatement.  Where  a  member  of  a  dis- 
banded volunteer  lire  department  in  the  county  of  liichmond  was 
appoints  as  a  clerk  in  the  office  of  the  coroner  of  the  borough  of  Richmond 
under  the  authority  of  section  1571  of  the  Greater  New  York  charter, 
which  provides  that   *  The  coroners  in  each  borough  shall  have  an  office  iu 
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said  borough  aud  shall  appoint  a  clerk  who  shall  receive  an  annual 
salary  to  be  fixed  by  the  board  of  estimate  and  apportionment  and  the 
board  of  aldermen,  and  such  and  so  many  assistant  clerks  as  shall  be  pro- 
vided for  in  the  annual  budget.  They  shall  also  appoint  a  stenographer 
in  each  borough,"  etc.,  such  clerk  was  not  appointed  to  and  did  not  hold 
a  public  office,  but  held  a  clerical  and  subordinate  position  without  original, 
independent  or  governmental  duties,  and  having  been  removed  and  dis- 
missed from  such  position  without  any  hearing  whntever,  as  required  by 
the  Civil  Service  Law  (L.  1899,  ch  870,  §  21,  as  amd.by  L.  1904.  ch. 
697),  he  is  entitled,  in  the  absence  of  evidence  that  he  held  "  the  position 
of  private  secretary,  cashier  or  deputy  of  any  official  or  department," 
which  positions  are  excepted  from  the  requirements  of  the  latter  statute, 
to  a  peremptory  writ  of  mandamus  requiring  the  coroner  of  the  borough 
of  Richmond  to  reinstate  him  in  the  position  from  which  he  was  removed 
and  ho  is  not  compelled  to  resort  to  an  action  of  quo  warranto.  People 
ex  id.  Iloefle  v.  Cahill.  489 

1901,  Ch.  550.     See  par.  10,  this  title. 

1902,  Ch.  126.    See  par.  10,  this  tjtle. 

22.  1902,  Ch.  m^-^Employere'  Liability  Act -- Pleading.  It  is  not 
necessary,  in  order  to  plead  a  cause  of  action  under  the  Employers'  Lia- 
bility Act  (L.  1902,  ch.  600),  that  its  precise  language  should  be  made  use 
of,  provided  that  it  appear  plainly  from  what  is  alleged  that  the  cause  of 
action  was  within  the  provisions  of  the  act  and  that  Its  requirement  of  the 
giving  of  a  notice  to  the  defendant  has  been  complied  with.  Harris  v. 
Baltimore  M.  d  El.  Works.  141 

23.  Idem  —  8am^  —  Negligence  —  Action  by  Servant  to  Becoverfor  IiijU' 
ries  Caused  by  Negligence  of  Employees  Superintendent  —  Sufficiency  of 
Allegatu)}is  of  Complaint.  Where,  in  an  action  brought  by  an  employee 
of  a  foreign  corporation  to  recover  for  injuries  sustained  by  him  bv  rea- 
son of  the  fall  of  a  defective  and  unsafe  elevator,  constructed  by  and  then 
being  operated  under  the  supervision  and  control  of  the  defendant,  which 
the  plaintiff  had  entered  in  obedience  to  orders  of  the  defendant's  super- 
intendent, the  complaint  states  all  the  facts  necessary  to  be  proved  to 
establish  that  the  negligence  which  occasioned  the  happening  of  the  acci- 
dent was  tliat  of  defendant's  superintendent  and  then  alleges  that  '*  within 
120  days  after  the  occurrence  of  said  accident  ♦  ♦  ♦  and  on  the  18th 
day  of  March,  1903,  due  notice  in  writing  of  tbe  time,  place  and  cause 
of  the  injury  was  given  in  the  manner  provided  by  and  pursuant  to 
chanter  600  of  the  Laws  of  1902."  such  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action  under  the  Employers'  Liability  Act.        Id. 

1903,  Ch.  267.     See  par.  10,  this  title. 

1903.  C?i,  409.     See  pars.  18,  19  and  2Q,  this  title. 

1904,  Ch.  697.     See  par.  21,  this  title. 

24.  1906,  Ch.  481  —  Apportionment  Act  WlioUy  Invalid.  The  violation 
of  the  constitutional  provisions  in  the  formation  of  the  second  and  thir- 
teenth senatorial  districts  so  affects  the  entire  A.pportionment  Act  (L. 
1906.  ch.  481)  as  to  render  it  wholly  unconstitutional  and  void.  Matter 
of  SJierrill  v.  aSrien.  185 

SIQNBOABDS. 

Liability  of  bill  posting  company  for  injuries  caused  by  fall  of 
signboard. 

See  Negligence,  15. 

SPECIAL  GUARDIANS. 

See  Matter  of  Stevens  (Mem.),  689. 
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SPECIFIC  PERFORMANCE. 

Of  contract  for  purchase  of  real  estate  by  municipality. 

See  Contract  3. 

STATE. 

Invalid  apportionment  of  senatorial  districts. 
Set  Constitutional  Law,  1-9. 

BTOCKHOLDEBS. 

Sec  Oause  v.  RMt  (Mem.),  546;  Persona  v.  Gardner  (Mem.),  571. 

STOCKS. 

Dividends,  cash  or  stock  representing  profits  and  not  capital  go  to  life 
beneficiary  —  stockholders  have  no  right  in  profits  until  declaration  of 
dividend  —  proceeds  of  subscription  rights  go  to  remaindermen. 

See  Trusts,  1,  2. 

STREETS. 

Cfuimje  in  Grade  to  Abolish  Railroad  Crossing-^ Owner  of  Premises 
Injured  Thereby  Musi  Pile  Notice  of  Claim  for  Damages  with  Board  of  Rail- 
road Commissionei s  Within  Six  Months  After  Completion  of  Work.  Where 
the  grade  of  a  village  street  has  beei  changed  pursuant  to  an  order  of  the 
board  of  railroad  commissioners  for  the  purpose  of  abolishing  a  grade 
crossing,  under  the  provisions  of  the  Railroad  Law  (L.  1890,  ch.  565,  §  62, 
as  anid.),  an  abutting  property  owner,  whose  premises  have  been  injured 
by  such  change  of  grade,  cannot  recover  damages  therefor  where  he  has 
failed  to  file  a  notice  of  claim  for  such  damages  with  the  board  of  railroad 
commissioners,  within  six  mouths  after  the  completion  of  the  work,  in 
compliance  with  section  65  of  the  Railroad  Law  (L.  1890.  ch.  565,  §  65,  as 
amd.  by  L.  1900,  ch.  517),  notwithstanding  a  notice  of  such  claim  was 
filed  with  the  clerk  of  the  village,  within  sixty  days  after  the  compjetion 
of  the  work,  in  conformity  with  the  statute  (L.  1883,  ch.  115,  Jis  amd.  by 
L.  1884,  ch.  281,  and  L.  1894.  ch.  172),  providing  when  damages  enuscd 
by  a  change  in  the  grade  of  a  street  in  an  incorporated  village  shall  be 
l)aid  by  the  municipalitv,  since  the  latter  statute  must  be  read  in  connec- 
tion with  the  sections  of  the  Railroad  Law  by  which  the  change  of  grade 
in  question  was  expressly  authorized  and  under  which  the  damages  must 
be  paid  by  the  railroad  company,  the  municipality  and  the  stale  in  cer- 
tain proportions  after  an  adjustment,  by  the  board  of  railroad  commis- 
sioners, of  all  Uie  claims  paid  or  presented  within  six  m<mths  after  the 
completion  of  the  work.  Matter  of  Melenbacker  v.  Vil.  of  Sidamanca.  370 
See  Koemn  v.  City  of  Mount  Vernon  (Mem.),  607;  Rogers  v.  Village  of 
Attica  (Mem.),  625. 

Duty  of  city  to  keep  free  from  dangerous  defects  —  use  of  automobiles 
upon  city  streets. 

See  Municipal  Corporations,  1-4. 

Closing  of,  in  New  York  city. 
ASee  New  York  (City  op),  1-4. 

When  electrical  company  not  entitled  to  build  subways  in  New  York 
city  streets. 

See  New  York  (City  of),  8. 

SUBWAYS. 

In  New  York  city  —  when  electrical  company  not  entitled  to  build. 

See  New  York  (City  of),  8. 

SUMMARY  PROCEEDINGS. 

Dispossession  for  non-payment  of  taxes  and  rent. 

^'6'  Landlord  and  Tenant. 
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BTJPEBVISOBS. 

See  Matter  of  Stnilh  v.  Cook  (Mem.),  549. 

SUPREME  COITBT. 

Jurisdiction  of.  to  Cvorrect  erroneous  disposition  of  void  and  protested 
ballots  —  has  no  power  to  order  re-canvass  of  ballots. 

See  Elections,  1,  2. 

SUBBENDEB. 

Of  policy  of  tire  insurance. 

See  Insuuance,  2. 

SYBACTJSE  (CITY  OF). 

Conditional  contract  to  purchase  real  estate  —  when  cannot  be  specifically 
enforced. 

See  CoNTUACT,  3. 

TAX. 

1.  Tax  I/nposed  upon  Bank  Stock  under  Section  2i  of  t/ie  Tax  l/iw  — 
Assessed  Value  of  Slock  of  Rink  Located  in  Tux  District  Mast  Be  IncLiuied 
in  Aggregate  Amount  of  Taxable  Property  of  Such  District  for  Purpose  of 
Fixing  Amount  of  General  Tax  to  be  levied  on  District,  Under  the  provisions 
of  the  Tax  Law  (L.  1896.  ch.  908,  §  24,  jw  amd.  by  L.  1901  ch.  550;  L.  1903, 
cli.  128,  and  L.  1903,  ch.  267),  "the  rate  of  tax  upon  tho  oharesof  stock  of 
banks  and  banking  associations  shall  be  one  per  centum  upon  the  value 
thereof,  as  ascertained  and  fixed  in  the  manner  hereinbefore  provided,'* 
which  "tax  shall  be  in  lieu  of  all  other  taxes  wliatsoover  for  atjite,  county 
or  local  purposes  upon  the  said  shares  of  stock,"  and  which  tax  shall  be 
collected  by  the  board  of  supervisors  of  the  county  in  which  the  bank  or 
association  is  located,  and  be  distributed  hy  them  among  the  tax  districts 
of  the  county,  including  the  district  in  which  the  bank  is  located,  accord- 
ing to  a  rate  to  be  ascertained  in  a  manner  prescribed  in  the  statute;  but 
there  is  no  provision  which  authorizes  or  justifies  the  omission  from  the 
aggregate  assessed  valuation  of  a  taxilistrict  for  the  purpose  of  fixing  the 
amount  of  stale  and  county  taxes  to  be  paid  thereby,  of  the  assessed  value 
of  the  stock  of  such  bank,  which  would  be  inequitable;  and  where  there 
are  two  banks  witlunasmall  city,  which  constitutes  a  tax  district  of  a 
county,  the  same  as  a  town,  the  assessed  value  of  the  stock  of  such  banks 
must  be  included  in  the  aggregate  amount  of  taxable  property  of  the  city 
for  the  purpose  of  fixing  the  amount  of  taxes  to  be  levied  upon  the  city  by 
tlie  board  of  supervisors.  People  ex  rel.  City  of  Geneva  v.  Bd.  of  Suprs. 
Ont,  Co.  '  1 

2.  Tax  upon  Bank  Stocks,  AltJvough  in  Lieu  of  All  Otlur  Taxes,  Is  Not 
Exclusively  for  Benefit  of  Tax  District  Wherein  Bank  Is  Located.  The  tax 
upon  bank  stocks  under  section  24  of  the  Tax  Law  is  not  raised  for  local 
purposes  and  divided  amongst  the  local  tax  districts  for  village  or  city,  town 
or  school  purposes  only;  it  is  in  lieu  of  all  other  taxes,  expressly  including 
state  and  county  tJixes.  and  there  is  no  more  reason  for  saying  that  it  is 
exclusively  mised  on  account  of  local  purposes  or  interest  than  that  it  is 
raised  exclusively  on  account  of  state  and  county  purposes.  Id 

3.  Tax  upon  Bank  Stock  Is  Not  in  the  Nature  of  a  License,  but  a  Tax 
upon  Property.  The  contention  that  the  tax  imposed  upon  the  stock  of 
banks  and  banking  associations  under  section  24  of  the  Tax  Law  is  in  the 
nature  of  a  liccnso  lor  conducting  the  banking  business  and,  therefore, 
Hke  the  license  fees  (collected  under  the  Liquor  Tax  Law,  ought  to  be 
appropriated  exclusively  to  the  use  and  benefit  of  the  district  in  which 
the  bank  ii  located,  is'  untenable.  The  Liquor  Tax  Law  plainly  and 
explicitly  imposes  certain  license  fees  upon  tlie  business  of  trafficking  in 
liquor  and  p  ovides  for  a  distribution  of  the  license  fees  thus  collected. 
The  Tax  Law  imposes  a  t^ix  upon  bink  stock  as  property  just  as  it  does 
upon  other  species  of  property,  and  there  is  nothing  in  the  nature  of  a 
license  fee  about  it.  Id, 
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4.  Transfer  Tax  —  When  Property  Passing  under  an  Ante-nuptial  Con- 
tract, Whereby  a  Decedent  Agreed  to  Make  a  Will  in  Favor  of  tlte  Beneficiary 
Named  Therdn  Is  Subject  to  Tax.  Where  it  lius  been  adjudicated  bj  the 
Supreme  Court,  in  an  action  bi ought  by  the  stepdaugliccr  of  a  testator 
against  his  executors  and  trustees  and  the  beneficiaries  named  in  his  will, 
that  she  was  entitled  to  all  of  the  real  and  personal  property  of  testator, 
under  an  ante-nuptial  agreement  between  him  and  her  mother  whereby 
he  agreed  to  devise  and  bequeath  all  of  his  property  to  such  stepdaughter, 
if  no  children  should  be  born  of  his  marriage  with  her  mother,  and  the 
judgment  directed  thq  defendants  to  execute  and  deliver  to  the  plaintiff 
all  necessary  releases  and  conveyances  of  such  property,  the  proptTly 
passing  to  testator's  stepdaughter  under  such  judgment  is  not  excmi^t 
from  taxation  under  the  Transfer  Tax  Act  (L.  1896,  ch.  908.  art.  10),  since 
the  contract,  enforced  by  such  judgment  and  under  which  testator's  step- 
daughter receives  the  property,  was  not  a  contract  to  convey  the  prop- 
erty, but  a  contract  to  make  a  will  in  her  favor  and  even  if  the  testator 
had  performed  his  agreement  and  given  her  his  property  by  his  will,  the 
estate  would  have  been  subject  to  the  tax.     Matter  of  Kidd.  274 

5.  Same — Liability  cf  Property  to  Transfer  Tax  Not  Afected  by  Resort 
to  the  Courts  to  Enforce  tlie  Contract.  The  fact  that  testator's  step- 
daughter, in  consequence  of  the  failure  of  testator  to  carry  out  his 
agreement,  was  obliged  to  resort  to  the  courts  for  relief,  does  not  affect 
the  question  of  liability  of  the  estate  to  the  transfer  tax;  the  judgment 
did  not  set  aside  the  will,  but  enforced  the  ante  nuptial  contract  and  con- 
verted the  devices  under  the  will  or  the  heirs  at  law  or  next  of  kin  of 
testator,  as  the*case  may  require,  into  trustees  for  the  beneficiar;^  under 
the  agreement,  so  that  the  devolution  of  testator's  property  has,  in  fact, 
taken  place  under  the  will  and  is  subject  to  tiie  transfer  tax.  Id. 

See  People  ex  rel.  Traveler^  Lis.  Co.  v.  Kelsey  (Mem.),  541;  People  ex 
rel.  Conn.  Mat.  Life  Ins.  Co.  v.  Ketsey  (^em.)  541;  People  ex  rel. 
.Hyde  &  Sons  v.  C Donnel  {M.em.\  551;  People  ex  rel.  International 
Banking  Co.  v.  Raymond  (Mem.),  551. 

TITLE. 

Unless  marketable,  bidder  at  judicial  sale  is  not  required  to  complete 
purchase. 

See  Real  Property,  1-3. 

When  conveyance  of  lot  fronting  on  road  extending  to  waters  of  navi- 
gable  river  conveys  title  to  roadbed  and  appurtenant  riparian  rights. 

See  Real  Property,  4. 

TBADE  MAB^. 

See  Bain^ett  Chemical  Co.  v.  Stern  (Mem.),  576;    Cushman  di  D,  Mfg. 
Co.  V.  Clipper  Mfg.  Co.  (Mem.),  621. 

TRANSFEB  TAX. 

See  Matter  of  Bisliop  (Mem.),  635. 

When  property  passing  under  an  ante-nuptial  contract,  whereby  a  dece- 
dent agreed  to  make  a  will  in  favor  of  the  beneficiary  named  therein  is 
subject  to  tax.' 
See  Tax,  4,  5. 

TBESPASS. 

See  Bunks  v.  N.  T.  Telephone  Co.  (Mem.),  600;   Finucan  v.  Ramsden 
(Mem.),  608. 

TBIAL. 

For  murder  —  sufficiency  of  evidence. 

Sie  Crimes,  1,  2. 
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TBIAL—  Continued. 

Elements  of  damages  in  actions  for  personal  injuries — when  loss  of 
Income  may  be  sliown  —  erroneous  admission  of  evidence  tending  to  show 
loss  of  profits. 

iSse  Damages,  1,  2. 

Waiver  of  provisions  of  section  834  of  the  Code  of  Civil  Procedure 
prohibiting  disclosure  by  physician  of  secrets  of  a  patient. 

See  Evidence,  1. 

When  admissions  contained  in  a  counterclaim  are  admissible  in  evidence 
against  the  defendants  in  an  action  —  when  interest  of  witness  in  result  of 
action  too  remote  to  disqualify  him  from  testifying  as  to  conversation 
with  a  deceased  defendant. 
See  Evidence,  2,  3. 

When  evidence,  tending  to  show  that  a  defendant  had  sufficient  moneys 
to  make  payments  alleged,  is  admissible  to  prove  payment. 

See  Evidence,  4. 

When  defendant  may  prove,  under  a  general  denial,  facts  tending  to 
show  that  final  payment  is  not  due  upon  building  and  loan  contract. 

See  Evidence,  5. 

When  negligence  of  parents  in  permitting  child  to  cross  railroad  tracks 
unattended  properly  submitted  to  jury  —  when  speed  of  trains  at  crossing 
properly  submitted  to  jury. 
See  Negligence,  5,  6. 

TRUSTS. 

1.  Dividends,  Cash  or  Stock,  Representing  Profits  and  Not  Capital,  Go  to 
Life  Beneficiary,  Where  a  testamentary  trust  of  specific  securities  Is  cre- 
ated, with  a  direction  that  "the  income  and  profits  thereof  be  paid  to  a 
beneficiary  for  life,  with  a  bequest  over  of  such  securities  at  the  termina- 
tion of  the  life  estate,  extraordinary  distributions  or  dividends,  represent- 
ing accumulated  income  and  profits  and  not  capital,  go  to  the  life  tenant; 
and  in  determining  this  question  the  terms  used  by  the  corporation  in 
declaring  the  distribution,  as  in  this  case  from  its  "cash  surplus,"  or  its 
methods  of  bookkeeping  are  not  conclusive;  if  an  examination  of  the  facts 
establishes  that  the  amount  distributed  does  not  intrench  upon  the  capital, 
but  was  from  a  surplus  of  corporate  earnings  and  income,  unaffected  bv 
proceeds  of  sales  of  real  estate  forming  a  part  of  the  company's  capital, 
the  life  tenant  is  entitled  thereto.     Robertson  v.  de  Brulatour,  801 

2.  StockJiolders  Have  No  Right  to  Profits  until  Declaration  of  Dividend. 
The  earnings  of  a  corporation  remain  its  property  until  a  division  is  made 
or  a  dividend  declared.  Until  that  time  whatever  interest  a  stockholder 
1ms  therein  passes  with  a  transfer  of  his  stock  as  an  incident  thereto. 
Wlif  re,  therefore,  such  stock  becomes  a  part  of  the  corpus  of  the  trust, 
dividends  thereafter  declared  are  like  all  other  income  of  the  trust  fund 
and  belong  to  the  life  tenant.  Various  transactions  in  testator's  lifetime, 
claimed  to  have  created  obligations  of  the  corporation  to  stockholders, 
examined,  and  Jield  that  such  obligations  were  not  created  until  the 
distribution  of  stock  and  cash  was  actually  declared.  Jd. 

3.  Proceeds  of  Subscription  Rights  Attaclied  to  Trust  Securities  Go  to 
Remaindermen.  New  shares  of  stork  purchased  by  the  trustees  in  the 
exercise  of  the  right  attached  to  tiie  trust  securities  to  subscribe  therefor, 
and  sums  of  money. received  from  the  sale  of  such  subscription  rights, 
become  capital  and  the  life  tenant  is  not  entitled  thereto,  Id, 
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TBUSTS—  Continued. 

4.  Wli£n  Tissues  Not  Obliged  to  Maintain  Sinking  Fund.  The  rule 
that  trustees  must  maintain  a  sinking  fund,  with  which  to  make  good 
any  depreciation  in  tiie  value  of  the  securities  by  the  falling  off  in  pre- 
miums, has  no  application  where  such  securities  have  been  specitically 
bequeathed.  Id. 

5.  TruHiees'  Commimom  —  Code  Cir.  Pro.  §  3320.  Trustees  are  enti 
tied  to  commissions  for  receiving  and  paying  out  all  sums  of  principal, 
including  the  value  of  the  securities  forming  a  part  of  the  corpus.        Id. 

6.  Beneficiary  May  Act  as  Trustee.  The  life  beneficiary  may  act  as  trus- 
tee with  others  in  the  management  of  Ibe  trust,  and  is  entitled  to  the 
same  commissions  as  her  co-trustees  upon  the  carpus  of  the  trust.  Id. 

7.  Gift  to  Trustees  for  CMritaMe  Purposes  —  When  the  Trustees,  Not 
the  Supreme  Court,  Are  Charged  With  the  Duty  of  Executing  the  Ttust. 
Where  a  testator  gave  his  residuary  estate  to  his  executors,  as  trus 
tees,  to  pay  the  income  thereof  to  his  widow  during  her  life,  and  after 
her  death  he  gave  a  number  of  specific  legacies  from  the  residuary 
estate,  and  then  gave  the  remainder  thereof  to  designated  persons, 
requesting  them  to  apply  such  fund  to  the  creation  of  a  charitable 
or  educational  institution,  or,  if  that  should  not  be  expedient,  to  the 
enlargement  of  the  endowment  of  an  existing  charitable  institution,  the 
disp68itiou  of  the  fund  within  the  limits  indicated  being  intrusted  to  the 
judgment  and  discretion  of  such  persons,  the  title  to  such  residuary  estate 
IS  vested  in  them  as  trustees  and  joint  tenants  under  the  statute  regulating 
gifts  for  charitjible  purposes  (L.  1893,  ch.  701),  and  so  long  as  any  of  them 
survive,  they,  and  not  the  Supreme  Court,  are  invested  with  the  power, 
and  charged  with  the  duty  of  executing  the  trust.     Rothschild  v.  Schiff. 

327 

8.  Wlien,  and  How,  Trustees  May  Dispose  of  Trust  Fund  Before  Death 
of  Life  Temmt  —  Erroneous  ani  Unauthorized  Direction  by  Supreme 
Court.  A  finding  by  the  referee,  in  an  action  brought  for  the  con- 
struction of  such  will,  that  it  would  be  inadvisable  to  establish  an  inde- 
pendent institution  with  the  residuary  fund  and  that  a  majority  of 
the  trustees  have  decided  that  the  fund  should  be  given  to  a  certain  edu- 
cational institution,  does  not  warrant  a  direction  by  the  Supreme  Ojurt 
that,  upon  the  dentlt  of  the  life  tenant,  but  not  until  then,  the  fund  should 
be  used  for  the  benefit  of  such  institution;  the  action  of  the  trustees  did 
not  constitute  an  execution  of  the  trust  nor  operate  to  transfer  the  prop- 
erty of  the  trust  or  determine  the  disposition  thereof;  the  trustees,  as  such 
and  as  joint  tenants,  must  join  in  the  execution  of  some  written  instru- 
ment sufficient  to  convey  the  real,  as  well  as  the  personal  property  of 
which  the  trust  is  composed;  while  the  trustees  take  the  property  of  the 
trust  as  remaindermen,  subject  to  the  life  estate  of  testator's  widow,  they 
haveXhe  power  to  dispose  of  their  interest  therein  and  execute  the  trust 
during  the  lifetime  of  the  life  tenant  (Real  Property  Law;  L.  1896.  ch. 
547,  §  49);  whether  they  ought  or  ought  not,  to  do  so,  before  the  death  of 
the  life  tenajit,  must  be  determined  by  the  united  judgment  and  discre- 
ti(m  of  thj  trustees,  themselves,  and  no  duty  now  devolves  upon  the 
Supreme  Court  to  direct  them  to  act  at  any  particular  time;  if  they  should 
fail  to  execute  the  trust  and  the  estate  become  vested  in  the  Supreme 
Court,  the  court  may  then  assume  jurisdiction  and  carry  out  the  trust; 
ujitil  that  time,  however,  it  has  no  jurisdiction  to  direct  any  disposition  of 
the  fund.  Id. 

9.  Evidefice —  Wfteii  Testimony  as  to  Stateinents  of  Testator  Regarding 
the  Purpose  of  Tru^t  Created  by  Him  Is  Competent.  The  reception  of  evi- 
dence, upon  the  trial  of  an  action  for  the  construction  of  testator's  will,  as 
to  the  conversation  and  declarations  of  the  testator  with  reference  to 
institutions  that  he  favored,  was  not  erroneous;  the  trustees  of  the  residu- 
ary estate  are  to  exercise  t.eir  judgment  and  discretion  in  disposing  of 
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TRUSTS  -  Continued. 

this  estate  and  in  discharging  this  duty  they  may,  if  they  so  desire,  avail 

themselves  of  the  judgment  and  desires  of  the  testator.  Id. 

10.  Testanuniary  Trust —  When  Gift  of  Residual  y  Estate  in  Trust  to 
Pay  Annuity  to  Widow  for  Life  and  Balance  of  lacotne  to  Children  During 
Lives  of  Two  Daughters  of  2'estator  Not  an  Unlawful  Suspension  of  Potcei' 
of  Alienation.  The  will  of  a  testator  gave  his  entire  estate,  real  and  per- 
sonal, remaining  after  the  payment  of  his  debts  and  some  general  bequests, 
to  his  executors  in  trust,  to  pay  to  his  wife,  from  the  income  thereof,  a 
certain  annuity  during  her  life  in  lieu  of  dower,  and  after  the  payment 
of  **the  above  annuity  or  dower  interest"  to  divide  the  net  residue  of 
tlie  income  into  five  equal  parts  and  pay  one  share  thereof  to  each  of 
his  two  daughters  and  three  sons,  or  tlieir  issue,  until  the  death  of  the 
two  daughters;  if  any  of  such  five  children  should  die  before  the  testator, 
without  issue,  the  net  residuary  income  to  be  divided  among  those  sur- 
viving or  represented  by  issue;  upon  the  death  of  the  two  daughters,  the 
residuary  estate  was  given  to  the  issue  of  his  two  daughters,  naming 
eacli,  and  to  his  three  sons,  naming  each,  "or  to  the  issue  of  either  of 
said  sons,  if  they  shall  have  previously  died  leaving  issue."  Held,  that 
the  trust  is  measured  by  the  lives  of  the  two  daughters,  and  terminates 
upon  the  death  of  the  survivor  of  them;  when  the  survivor  dies  the 
Cftrpns  of  the  trust  will  vest  in  the  residuary  legatees,  subject  to  the  pay- 
ment of  the  annuity  to  testator's  widow,  so  that  if  the  value  of  her 
annuity  be  computed  and  paid  the  lien  thereof  can  be  discharged  and  the 
residuary  estate  divide<l  among  the  legatees  entitled  thereto  at  that  time. 
People's  Trust  Co.  v.  Flynn.  885 

11.  Failure  to  Provide  for  Disposition  of  Income  and  Corpus  of  Trust  in 
Event  of  Death  of  Child  Without  Issue  Before  Termination  of  Trust —  Share 
of  Such  Deceased  Child  Must  Be  Distributed  under  Statute  of  Descents  and 
Distribution.  No  provision  having  been  made  for  the  disposition  of 
either  tlie  income  or  corpus  of  tlie  trust  in  the  event  of  the  death  of  one 
or  more,  of  testator's  children,  witliout  issue,  during  the  existence  of  the 
trust,  since  the  gift  was  to  talce  effect  in  futuro^  wlien  the  last  of  the  two 
daughters  died,  not  in  pra^enti,  as  of  the  date  of  the  will,  and  one  of 
testator's  sons  having  died  since  tlie  death  of  testator,  without  issue,  dur- 
ing the  pendency  of  the  trust,  testator  died  int^jstnte,  both  as  to  the  income 
and  corpus  of  that  part  of  the  trust  to  which  said  son.  or  his  issue,  would 
have  been  entitled;  and,  therefore,  a  gnindchild,  son  of  a  deceased  daugh- 
ter of  testator,  who  was  exclude<l  from  any  participation  in  the  division 
of  the  residuary  estate,  as  made  by  the  will,  is  not  excluded  from  partici- 
pating in  the  divis>ion  of  the  share  of  such  deceased  son,  under  the 
Statute  of  Descents  and  Distribution.  Id. 

Passive  —  when  gift  to  designated  person,  in  trust  for  residuary  lega- 
tees, fails  to  create  a  valid  active  trust. 
See  Will,  5. 

USURY. 

1.  Validity  of  Mortgage  Dependent  u))on  Place  of  Principal  Transaction. 
The  meaning  and  intent  of  the  Usury  Law  (1  K.  S.  772,  §  5,  amd.  L.  1837, 
ch.  480)  is  that  the  validity  of  a  mortgage  is  determined  by  the  validity* 
of  the  agreement  of  the  parties,  and  sucli  agreement  is  governed  by  the  law 
of  the  place  where  it  is  made.     Manhattan  L.  Ins,  Co.  v.  Johnson.         108 

2.  Mortgage  upon  Lands  in  the  State  Given  as  Cdlateral  to  Promissory 
Notes  Executed  in  a  Foreign  State.  A  mortgage  upon  lands  in  this  state, 
given  to  secure  the  payment  of  ]>romissory  notes  executed  and  payable  in 
a  foreign  state,  of  which  both  the  parties  were  residents,  although  tainted 
with  usury  according  to  the  laws  of  this  state,  is  enforceable,  if  valid 
acconiing  to  the  laws,  of  tlie  state  where  the  principal  transaction  took 
place.  Id. 
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VENDOB  Am)  VENDEE. 

1.  Conditio nal  Sfile  —  Oral  Contract.  Where  macbinery  is  sold  to  a  cor- 
poration under  an  oral  agreement  by  which  the  title  was  to  remain  in  the 
vendors  until  the  payment  by  the  vendee  of  the  purchase  price,  for  which 
drafts  were  given,  the  transaction  constitutes  a  conditional  sale,  although 
the  agreement  being  oral  is  not  filed  as  required  by  statute.  Tompkim  v. 
Fonda  Glote  Lining  Co,  261 

2.  Evidence  —  Wlien  Declarations  by  Deceased  Officer  of  Corporation 
against  His  Interests  Are  Admissible  in  Action  against  tlic  Vorjx/raiion. 
Where  the  vendee,  while  in  default  in  the  payment  of  the  drafts  given 
for  the  purchase  price  of  the  machinery,  transferred  it,  together  with 
other  personal  property,  to  a  firm  who  were  largo  creditors  of  the  vendw, 
and  such  firm  sold  the  machinery  to  a  corporation  against  which  the 
vendors  brought  an  action  for  the  conversion  of  the  machinery,  declara- 
tions made  by  a  deceased  stockholder  and  director  of  the  defendant  who 
had  negotiated  the  purchase  of  the  machinery  for  the  defendant,  are 
properly  admitted  to  prove  that  the  defendant  had  knowledge  of  the 
plaintiffs'  claim  of  title  to  the  machinerv;  not  because  the  person  making 
such  declarations  was  an  officer  of  the  defendant,  but  for  the  reason  that 
the  declarant  was  dead;  that  ho  possessed  competent  knowledge  of  the 
facts  and  that  the  declarations  were  at  variance  with  his  interests  and, 
therefore,  likely  to  be  true.  Id, 

8.  Conversion  —  Action  against  Purcliasers  of  Propcfity  Sold  hy  Vendees  i% 
P  ssession  under  Conditional  Sale  —  When  Failure  to  Demand  Property  Is 
Fhtal  to  Action  of  Conversion.  Where  it  is  found  by  the  trial  court,  upon 
the  trial  of  such  action,  "  that  no  sufficient  demand  for  the  restoration  of 
the  property  in  question  was  made  before  the  commencement  of  this 
action,"  such  finding,  approved  by  a  unanimous  decision  of  the  Appellate 
Division,  is  fatal  to  a  recovery  by  the  plaintiffs,  where  it  appears  that 
after  the  default  the  vendor  allowed  the  machinery  to  remain  in  the  hands 
of  the  vendees,  and,  therefore,  they  had  an  interest  which  they  could  sell 
to  the  defendant,  since  it  is  the  general  rule  that  where  property  comes, 
lawfully  into  the  possession  of  a  party  he  cannot  be  charged  with  con- 
version in  failing  to  surrender  it  to  the  owner  unless  a  demand  therefor 
is  made.  Id. 

WAIVEB. 

Of  provisions  of  section  834  of  the  Code  of  Civil  Procedure  prohibiting 
disclosure  by  physician  of  secrets  of  a  patient. 

See  Evidence,  1. 
Of  requirement  of  policy  of  fire  insurance. 

See  Insurance,  2. 

WABBANTY. 

See  Belden  v.  Oldsmobile  Co.  (Mem.),  599;  Ilogue  v.  Simonson  (Mem.), 
637. 

Deed — action  upon  covenants  to  recover  amount  paid  by  grantee  in 
SL'ttlement  of  action  for  dower. 

See  Real  Property,  5. 

WATEB43  AND  WATEBCOXJBSES. 

Right  of  access  to  navisrable  waters  includes  right  to  construct  pier 
beyond  high-water  mark  witliout  consent  of  owner  of  land  under  water. 

See  Riparian  Rights,  1,2. 

WHABVES. 

Right  of  access  to  navigable  waters  includes  right  to  construct  pier 
beyond  high-water  mark  without  consent  of  owner  of  land  under  water. 
See  Riparian  Rights,  1,  2. 
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WILL. 

1.  Hettiduary  Legacy — Discretionary  Power  of  Sale —  When  Absolute 
Title  to  Hesiduary  J&itate  Vests  in  Residuary  Legatees  8ul)}ect  Only  to 
Discretionary  Power  of  Sale  Conferred  upon  Executor.  Where  a  testator 
after  making  several  pecuniary  bequests,  devised  and  bequeathed  all  the 
residue  and  remainder  of  liis  i*eal  and  personal  estate,  in  equal  shares, 
to  five  persons  named  in  his  will,  and  then  gave  and  devised  all  of  his 
real  and  personal  estate  to  the  person  named  as  his  executor,  in  trust, 
for  the  payment  of  his  debts  and  the  legacies  previously  specified,  with 
power  to  sell  and  dispose  of  the  same  in  such  manner  and  at  such  time 
or  times  as  he  should  deem  best  for  the  interests  of  the  estate,  and 
directed  him  to  pay  the  legacies  in  full  in  the  order  named  in  the  will, 
the  title  to  testator's  property  vested,  upon  his  death,  in  the  residuary 
legatees,  subject  only  to  the  discretionary  power  of  sale  conferred  upon 
the  executor;  and  they,  alone,  are  entitled  to  the  rents  and  profits  of  lands 
owned  by  testator  at  the  time  of  his  death;  the  executor  was  not  empow- 
ered to  receive  the  rents  and  profits  of  the  estate,  nor  was  the  power  of 
sale  imperative;  he  took  no  estate,  but  simply  a  power  in  trust  to  sell, 
discretionary  in  its  exercise,  as  he  might  find  it  advisable  to  act,  for  the 
purpose  of  paying  the  dc^ts  of  testator,  if  any,  and  the  legacies  in  full  in 
the  order  in  which  they  were  named.     Coann  v.  Culver.  9 

2.  Wlien  Equitable  Conversion  of  TestaVrf's  Realty  into  Personalty  Is  Not 
Created  by  Express  Terms  of  Will  or  by  Implication —  When  Administrator 
with  Wdl  Annexed  May  Not  Maintain  Action  for  Rents  and  Profits  of  Lands 
Owned  by  Testator.  Where  there  is  nothing  in  the  will  which,  in  express 
terms,  commands  a  convereion  of  testator's  real  estate  into  personalty  as 
of  the  date  of  his  death,  and  where  upon  the  trial  of  an  action,  brought  by 
the  administrator  with  the  will  annexed,  to  compel  a  co  tenant  of  testator  to 
account  for  and  pay  over  the  one-half  part  of  the  rents,  income  and  profits 
received  from  a  farm  owned  by  such  co-tenant  and  testator  as  tenants  in 
common,  no  fact  appears,  or  is  found,  which  reveals  any  such  situation 
at  tlie  time  when  the  will  wiis  made  as  tr)  support  aiT implication  that  the 
testator  intended  such  a  conversion,  such  action  cannot  be  maintained 
upon  the  grounds  that  the  terms  of  the  will  had  effected  an  equitable  con- 
version of  the  testator's  real  estate  into  personalty  and  "  that  the  converted 
fund  became  personal  assets  in  the  bauds  of  the  executor,"  including  the 
rents  and  profits  of  the  interest  in  the  farm,  and  went  to  the  plaintiff  as 
administrator  with  the  will  annexed.  1 '. 

3.  When  Legacy  CiiargeaUe  upon  Real  Estate  Acquired  After  Execution  of 
Will.  A  will  operates  from  the  time  of  the  testator's  death,  and  the  real 
estate  owned  by  him  at  that  time,  although  acquired  after  the  execution 
of  his  will,  is  chargeable  with  the  payment  of  legacies  that  are  a  lien  upon 
realt)j,  especially  where  the  provision  of  the  will  charging  the  payment  of 
legacies  upon  his  real  estate;  is  restated  and  republished  in  a  codicil  thereto, 
after  the  acquisition  of  the  real  estate  not  owned  at  the  time  of  the 
execution  of  the  will.     Irwin  v.  Teller.  25 

4.  Construction  of  Provision  for  Annuity  and  Legacy  to  Be  Paid  by  Resid- 
uary Le'jiatee,  When  Chargeable  iqwn  Real  Estate.  A  testator,  who  had  at 
the  time  of  the  execution  of  his  will  no  personal  property  except  fur- 
niture and  other  household  goods  which  he  bequeathed  to  his  wife  abso- 
lutely, devised  and  bequeathed  all  of  his  property  to  his  wife  for  her  use 
and  benefit  during  her  life;  upon  her  death  he  devised  certain  farms  to 
two  of  his  sons,  subject  to  an  annuity  to  be  paid  to  a  third  son  in  his 
lifetime,  and  legacies  to  be  paid  to  the  next  of  kin  of  such  son  after 
his  death;  the  re.si.lue  and  remainder  of  his  property  testator  devised 
and  bequeathed  to  his  two  dauirhtors.  subject  to  the  payment  by  each  of 
them  of  a  certain  annuity  to  his  third  son,  directing  each  of  them  to  set 
apart,  outof  the  personal  property  bequeathed  to  her,  a  sum  large  enough 
to  produce  the  prescribed  annuity  and  hold  the  same  in  trust  to  pav  the 
annuity  from  the  income  thereof,  any  deficiency  to  be  made  up  out  or  her 
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own  menus,  but  uot  to  be  a  charge  upon  her  property,  and  upon  the  death 
of  such  son  to  pay  over  and  transfer  such  annuity  fund  to  his  next  of  kin; 
testator  died  possessed  of  no  personal  property  and  none  came  into  tie 
possession  of  his  daughters  under  the  residuary  ckuse  of  the  will,  so  Ihnt 
they  were  un:ible  to  set  apart  the  annuity  trust  funds  as  directed  and  ihere 
never  was  such  a  fund  in  their  haads,  but  they  paid,  during  the  lifetime 
of  the  brother,  the  annuity  to  which  he  was  entitled;  tiie  only  property 
which  passed  to  the  daughters  under  tlie  residuary  clause  was  four  lols 
or  parcels  of  land  the  value  of  which  is  not  proved,  one  of  which  was  sub- 
ject to  a  mortgage.  Held,  that  the  two  legacies  —  consisting  of  the  amount 
of  the  two  trust  funds  which  testator  directed  his  daugiit<.rs  to  set  apart 
to  produce  the  annuity  for  his  thii-d  son  —  are  chargeable  upon  the  real 
estate  devised  to  thefn  by  the  residuary  clause  of  the  will;  since  it  is 
apparent,  from  the  provisions  of  the  will  construed  in  the  light  of  the 
extrinsic  circumstances,  that  such  was  the  intention  of  the  testator.       Id. 

5.  Passive  Trust —  When  Gift  to  Designated  Person,  in  Trust  for 
Residuary  Legatee^i,  Fails  to  Create  a  Valid  Act  in  Trust.  Where  a  tes- 
tator, by  the  first  clause  of  his  will,  gives  to  his  wife  all  his  estate  in 
trust  for  the  residuary  legatees,  subject  to  certain  specific  legacies,  and, 
by  the  sixth  clause  of  the  will,  gives  nil  the  residue  and  remainder 
of  his  property  to  his  residuary  legatees,  naming  his  wife  and  four  of 
his  children  as  such  legatees,  directing  *'tho  same  to  be  equally  divided 
and  equally  shared  among  them  after  the  youngest  child  of  them  shall 
have  attained  the  age  of  twenty-one  yeaVs,  and  until  such  time  and 
during  his  minority  1  desire  that  iny  wife  shall  receive  and  have  the  st>Io 
use  of  the  rents  and  income  of  my  estate  after  payment  of  any  tax  or 
expense  incidental  to  the  use  and  care  of  said  property,"  no  valid  trust  is 
created  by  such  provision;  the  designated  trustee  is  herself  one  of  the 
rebiduary  legatees,  and  not  a  single  trust  duty  or  function  is  imposed  upon 
her;  the  projected  trust  is  c'early  a  passive  one,  which,  under  section  73 
of  the  Real  Property  Law,  transmits  no  title  to  the  trustee,  and  the  estate 
vests,  therefore,  in  the  five  residuary  legatees  named  in  the  will,  subject 
to  the  wife's  use  during  the  minority  of  the  youngest  child,  or  until  his 
earlier  death.     Jac<A)y  v.  Jacoby.  124 

6.  ^Yhen  Provision  Suspending  Dirtsion  of  Residuary  Estate  During  the 
Minority  of  **  Youngest  Chill"  Not  in  (jontravention  of  Statute  Forbid- 
ding Snsj-tenfiion  of  Power  of  Alienation.  The  provision  that  the  prop- 
erty shall  be  divided  among  the  residuary  legatees  *'  after  the  young- 
est child  of  them  shall  have  attained  the  ajje  of  twenty-one  years," 
and  that,  "until  such  time  and  during  his  minority,"  the  widow 
shall  have  the  use  and  iticome  of  the  estate,  does  not  render  the  will 
void  (1)  because  it  suspends  the  power  of  alienation  during  a  fixed 
period  not  measured  by  lives,  and  (2)  because  the  same  power  is  sus- 
pended  during  the  existence  of  more  than  two  lives  in  being;  there  is 
nothing  in  the  will  to  indicate  th:it  it  was  testator's  intention  to  sus- 
pend the  power  of  alienation  for  a  fixed  period  of  time;  on  the  contrary, 
the  term  used,  when  given  its  usual  legal  meaning,  imports  simply  a 
suspension  during  a  **  minority,*'  and  that  expression,  as  defined  by 
the  statute  (Real  Prop.  Law  [L.  189(5,  ch.  547],  ^  32),  is  deemed  to  signify 
"  a  part  of  a  life  and  not  an  absolute  term  equal  to  the  possible  duration 
of  such  minority;"  and  the  direction  that  the  testators  property  "be 
equally  divided  and  equally  shared"  among  his  wife  and  children,  "  after 
the  youngest  child  of  them  shall  have  attained  the  age  of  twenty-one 
years,'  must  be  construed  as  of  the  time  of  the  testator's  death,  and  so 
construed  it  plainly  refers  to  the  youngest  of  his  children  then  living, 
who  was  in  fact  his  youngest  child,  and  a  suspension  of  the  power  of 
alienation  during  his  minority  is  valid.  Id. 

7.  Validity  of  Redduary  Clause,  A  provision  in  a  will  that  the  resid- 
uary estate  be   divided  "among  tc»stator's   nephews  and  nieces  "in  the 
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proportions  which  **  the  respective  gifts  mfide  to  them  herein  bear  to  each 
other'*  is  not  void  for  uncertainty,  when  such  proportion  is  not  impossi- 
ble of  ascertainment.    Le<i9k  v.  Aichards,  291 

8.  Determination  of  tite  Proportion  of  Residue.  The  earlier  clauses  of 
the  will  having  given  to  the  nephews  and  nieces  (1)  specific  bequests  of 
a  specified  amount;  (2)  bequests  of  a  specified  amount  in  trust  with  income 
to  a  life  tenant,  with  remainder  to  such  life  tenant's  children;  (3)  bequests 
in  trust  to  those  having  no  children,  the  principal  upon  the  death  of  the 
life  tenant  to  revert  to  the  residuary  estate,  the  principal  of  each  trust 
created  should  be  taken  as  the  sum  given  upon  which  the  amount  of  the 
proportion  of  the  residue  should  be  determined.  /^. 

9.  When  Grandnenliews  Included  Among  Nephews.  Where  the  inten- 
tion of  the  testator  is  evident,  his  grand'nephews  and  grand  nieces  may 
be  included  among  the  nephews  and  nieces  entitled  to  share  in  the 
residuary  estate.  Id, 

SeeLarkinY.  McNamee  (Mem.),  658;  Matter  of  De  Witt  (Mem.),  567; 
Matter  of  Dodger  (Mem.),  587. 

Equitable  conversion  effected  by  codicil  to  will  —  when  proceeds  of 
real  estate  pass  under  bequest  of  personal  property. 
See  Decedent's  Est.\te,  4. 

Gift  to  trustees  for  charitable  purposes  —  when  the  trustees,  not  th^ 
Supreme  Court,  are  charged  with  the  duty  of  executing  the  trust. 
See  Trusts,  7-9. 

Testamentary  trust— suspension  of  power  of  alienation  —  failure  to 
provide  for  disposition  of  income  and  corpus  of  trust  —  distribution. 

See  Trusts,  10,  11. 

WITNESSES. 

When  interest  of  witness  in  result  of  action  too  remote  to  disqualify 
him  from  testifying  as  to  conversations  with  a  deceased  defendant. 

See  Eyidencs,  8. 
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CULLEN,    Cll.    J. 
PLEADING. 

Action  to  foreclose  railroad  mortgagee ;  Nonsuit. 

Knickerbocker  Trust  Co.  v.  O.,  C.  &R.  8.  R.  Co.,  88,  41. 

LANDLOBD  AND  TENANT. 

Sumzoary  proceedings ;  Dispossession  for  non-payment  of  taxes 
and  rent;  costs. 
Peabody  v.  I^ong  Acre  Square  Bldg.  Co.,  103,  106. 

LEaiSLATTVE  APPOBTIONMENT. 

Validity  of  acts  of  legislature  elected  under  Apportionment 
Act ;  Next  election  must  be  held  under  new  act  or  under 
constitutional  apportionment  of  1894.    (Con.  op.) 
Matter  of  Sherrill  v.  O'Brien,  185,  218. 

OONDITIONAL  SALE. 

Oral  contract ;  When  declarations  by  deceased  officer  of  cor- 
IK>ration  against  his  interests  are  admissible  in  action 
against  the  corporation;  Conversion;  Action  against 
purchasers  of  property  sold  by  vendees  in  possession 
under  conditional  sale ;  When  failure  to  demand  property 
is  fatal  to  action  of  conversion. 
Tompkins  v.  Fonda  Glove  Lining  Co.,  261,  263. 

TRANSFER  TAX. 

When  property  passing  under  an  ante-nuptial  contract, 
whereby  a  decedent  agreed  to  make  a  will  in  favor  of 
the.  beneficiary  named  therein,  is  subject  to  tax ;  Lia- 
bility of  property  to  transfer  tax  not  affected  by  resort 
to  the  courts  to  enforce  the  contract. 
Matter  of  Kidd,  274,  277. 

CONTRACT  BT  INFANT. 

Consideration ;  Ratification. 
Parsons  v.  Teller,  318,  320. 

CONTRACT. 

Judgment  creditor's  suit ;  Conveyance  of  lands  by  father  to 
children  in  consideration  that  latter  pay  income  of 
property  to  him  for  life ;  When  decree  in  judgment 
creditor's  suit  against  father  and  children  directing 
payment  of  part  of  incomo  to  creditor  does  not  relieve 
children  from  contract. 
Ellis  V.  Cole,  395.  3»6. 
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CBIMEa 

Indecent  publications ;  Penal  Code,  §  317.    (Con.  op.) 
People  V.  Eastman,  478.  480. 

Gray,  J. 
WILL. 

Residuary  legacy ;  Discretionary  power  of  sale ;  When  abso- 
lute title  to  residuary  estate  vests  in  residuary  legatees 
subject  only  to  discretionary  power  of  Bale  conferred 
upon  executor ;  When  equitable  conversion  of  testator^s 
realty  into  personalty  is  not  created  by  express  terms  of 
will  or  by  implication;  When  administrator  with  will 
annexed  may  not  maintain  action  for  rents  and  profits 
of  lands  owned  by  testator. 
Coann  v.  Culver,  9,  11. 

BIPABIAK  BIGHTS. 

Common-law  rule  as  to  right  of  access  inapplicable ;  Bight  of 
access  includes  right  to  construct  pier  beyond  high- 
water  mark  without  consent  of  owner  of  land  under 
water;  Great  South  bay;  Town  of  Brookhaven. 
Town  of  Brook liaven  v.  Smith,  74,  76. 

USUBY. 

Validity  of  mortgage  dependent  upon  place  of  principal  trans- 
action ;   Mortgage    upon  lands  in  the    state   given  as 
collateral  to  promissory  notes  executed  in  foreign  state. 
Manhattan  Life  Ins.  Co.  v.  Johnson,  108,  109. 

EMPLOYEBS'  LIABILITY  ACT  (L.  1002,  ch.  600). 

Pleading ;  Negligence ;  Action  by  servant  to  recover  for  inju- 
ries caused  by  negligence  of  employer's  superintendent ; 
Sufficiency  of  allegations  of  complaint. 
Harris  v.  Baltimore  Machine  &  El.  Works,  141,  142. 

MXTBDEB. 

Sufficiency  of  evidence. 

People  V.  Ciardi,  145. 

LEGISLATIVE  APPOBTIOKMENT. 

Powers  and  limitations  of  legislature;  Limit  of  legislative 
discretion ;  Apportionment  of  second  senatorial  district 
invalid;  Apportionment  of  thirteenth  senatorial  dis- 
trict invalid;  Apportionment  Act  wholly  invalid; 
Validity  of  acts  of  legislature  elected  under  Apportion- 
ment Act ;  Next  election  must  be  held  under  new  act  or 
under  constitutional  apportionment  of  1894.  (Con.  op.) 
Matter  of  Sherrill  v.  O'Brien,  185,  215. 
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ELECTION  LAW. 

Void  and  protested  ballots ;  Jurisdiction  of  courts  to  correct 
erroneous    disposition   thereof;    Mandamus;    Supreme 
Court  has  no  power  to  order  recanvass  of  ballots.    (Dis. 
op.) 
People  ex  rel.  3Iarch  v.  Beam,  266,  272. 
TBUST. 

Dividends,  cash  or  stock,  representing:  profits  and  not  capital, 
go  to  life  beneficiary;  Stockholders  have  no  right  to 
profits  until  declaration  of  dividend ;  Proceeds  of  sub- 
scription rights  attached  to  trust  securities  go  to 
remaindermen ;  When  trustees  not  obliged  to  maintain 
sinking  fund;  Trustees'  commissions;  Code  Civ.  Pro. 
§  3320 ;  Beneficiary  may  act  as  trustee. 
Robertsqii  v.  de  Bnilatour,  SOT,  304. 

MASTER  AND  SERVANT. 

Safety    of    working    place;    Negligence;    Fall  of    embank- 
ment;   When    failure    to    furnish    explosives  to   uieak 
down  top  of  overhanging  embankment  does  not  consti- 
tute negligence  of  master. 
Russell  V.  Lebigh  Valley  U.  K.  Co.,  344,  345. 
REAL  PROPERTY. 

When  conveyance  of  lot  fronting  on  roadway  running  along 
and  extending  to  the  waters  of  a  navigable  river  conveys 
title  to  roadbed  and  appurtenant  riparian  rights. 
Johnson  v.  Grenell,  407,  408. 

INSURANCE  (LIFE  OR  ACCIDENT.) 

When  materiality  of  fact  stated  to  be  true  in  application  for 
policy  is  of  no  consequence ;  Accident  insurance ;  When 
finding  by  jury  that  payee  of  accident  policy  was  not 
the  wife  of  the  assured,  as  stated  in  his  application  for 
the  policy,  precludes  recovery. 
Gaines  v.  Fidelity  &  Casualty  Co.,  411,  413. 

O'Brien,  J. 
aAS  AND  ELECTRICITY. 

Reasonableness    of   price   fixed  by  statute ;    Transportation 
Corporations  Law  (L.  1890,  ch.  566),  §  70 ;  New  York  city. 
Brooklyn  Union   Gas  Co.   v.    City   of  New    York,  334.  336. 

CORPORATIONS. 

Sale  of  franchise  by  receiver  to  an  individual;  Voluntary 
assignment  of  franchise  by  corporation  to  an  individual ; 
New  York  Electrical  Subway  Company;  Mandamus  to 
^compel  g^anting^  of  space  in  subway ;  Consent  of  com- 
missioner of  electricity  need  not  precede  application  for 
space. 
Matter  of  Long  Acre  El.  L.  &  P.  Co.,  361,  364. 
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premium  on  policy ;  When  credit  given  to  insured 

exit  regarded  as  payment  to  company;  Oancella- 

t  policy ;  Voluntary  and  unconditional  surrender 

Licy  subsequent  to  notice  of  cancellation ;   When 

«.  ded  as  a  waiver  of  requirement  that  unearned  pre- 

ks  must  be  paid  or  tendered  before  policy  can  bd 

'^  ^led. 

/  V.  Citizens'  Ins.  Co.,  399,  401. 


ontract  not  found  cannot  be  read  into  the  findings, 

'^  lOugh  stated  in  the  pleadings  and  set  forth  in  the 

>rd;  Attorney  and  client;  When  agreement  to  con- 

;  will  and  pay  disbursements  for  a  contingent  fee  not 

sonscionable ;  When  agreement  is  not  champertous. 

Dm  v.  Cutting,  447  ,448. 


lefendant  may  prove,  under  a  general  denial,  facts 
^^  ^  nding  to  show  that  final  payment  is  not  due  upon 
oilding  and  loan  contract, 
ima  Y.  Lawson,  460,  462. 

Haight,  J. 

^^«       legacy  not  chargeable  upon  real  estate  acquired  after 
^    execution  of  wiU ;  Oonstruction  of  provision  for  annuity 
and  legacy  to  be  paid  by  residuary  legatee,  when  not 
c«         chargeable  upon  real  estate.    (Dis.  op.) 

rwin  V.  Teller,  25,  85. 

.    usal  to  answer  questions  upon  the  ground  that  answers 
znig^ht  incriminate,  no  ground  for  disbarment ;  Alleged 
CLid,    to   client   out   on  bail,  to   escape;    Disbarment; 
Pr&cticing  tuider  name  of  disbarred  attorney. 
Matter  of  Kaflfenburgh,  49,  50. 

I^^XrVE  APPOBTIONMfiNT. 

--wer  of  courts  to  review  Apportionment  Act ;  When  proceed- 
i^a^^  to  review  act  should  be  dismissed  upon  the  ground 
ot  laches.    (Dis.  op.) 
Matter  ojf  Sherrill  v.  O'Brien,  185,  217. 
45 
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OONTBIBUTOBT  KEGLIGfeNCE. 

Erroneous  charge. 

Bambace  v.  Interurban  St.  Ry.  CJo.,  288,  289. 

WILL. 

Validity  of  residuary  clause;  Determination  of  the  propor- 
tion of  residue ;  When  grandnephews  included  among 
nephews. 

Leask  v.  Richards,  291,  298. 
WILL. 

Gift  to  trustees  for  charitable  purposes;  When  the  trustees, 
not  the  Supreme  Court,  are  charged  with  the  duty  of  exe- 
cuting the  trust ;  When,  and  how,  trustees  may  disiK)se 
of  trust  fund  before  death  of  life  tenant ;  Erroneous  and 
unauthorized  direction  by  Supreme  Court ;  When  testi- 
mony as  to  statements  of  testator  regarding  the  purpose 
of  trust  created  by  him  is  competent. 
Rothschild  v.  Schiff,  827,  829. 

SUBMISSION  OF  A  CONTROVEBST. 

Code  of  Civ.  Pro.  §  1279 ;  jurisdiction  of  courts ;  Beal  prop- 
erty ;  When  question  of  fact  is  not  involved  in  determi- 
nation of  a  submitted  controversy.    (Dis.  op.) 
Marx  V.  Brogan,  431,  437. 

MX7NICIP  AL  COBPOBATIOKS. 

New  Tork  Electric  Lines  Company  not  entitled  to  build  inde- 
pendent subways  in  ci^y  of  New  Tork.    (Con.  op.) 
People  ex  rel.  N.  Y.  El.  Lines  Co.  v.  Ellison,  523,  637. 

Yann,  J. 
LABCENT. 

When  retaining  possession  of  goods  delivered  tuider  condi- 
tional sale  does  not  constitute  crime. 
People  V.  Gluck,  167,  171. 

MUTXr  AL  BENEFIT  SOCIETIES. 

When  by-laws  affecting  certificates  or  policies  of  life  insur- 
ance cannot  be  amended ;  When  by-law  restricting  busi-^ 
ness  or  occupation  of  insured  is  void  as  to  certificate 
previously  issued ;  Agreement  in  application  for  certifi- 
cate, to  obey  all  laws  and  reg^ations  enacted  and  to  be 
enacted,  does  not  justify  change  in  by-laws  affecting 
vested  interests. 
Ayers  v.  Order  of  United  Workmen,  280,  285. 
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KVX1>EKCE. 

Waiver  under  section  890,  Code  Civ.  Pro.,  of  provisions  of  sec- 
tion 834  relating  to  patient's  secrets,  by  taking  phy- 
sician's  deposition;   When  such  act  is  equivalent  to 
waiver  on  the  trial  or  by  stipulation. 
Clifford  V.  Denver  &  R.  G.  R.  R.  Co.,  349,  851. 

TESTAMENTARY  TBXTST. 

When  gift  of  residuary  estate  in  trust  to  pay  annuity  to  widow 
for  life  and  balance  of  income  to  children  during  lives  of 
two  daughters  of  testator  not  an  unlawful  suspension  of 
power  of  alienation ;  Failure  to  provide  for  disposition  of 
income  and  corpus  of  trust  in  event  of  death  of  child 
without  issue  before  termination  of  trust ;  Share  of  such 
deceased  child  must  be  distributed  under  Statute  of 
Descents  and  Distribution. 
People's  Trust  Co.  ▼.  Plynn,  885,  889. 

FXBE IN8T7BAKCE. 

Payment  of  premium  on  policy ;  When  credit  given  to  insured 
by  agent  regarded  as  payment  to  company;  Cancella- 
tion of  policy ;  Voluntary  and  unconditional  surrender 
of  policy  subsequent  to  notice  of  cancellation ;  When  not 
regarded  as  a  waiver  of  requirement  that  unearned 
premiums  must  be  paid  or  tendered  before  policy  can 
be  canceled.  (Dis.  op.) 
Buckley  ▼.  Citizens'  Ins.  Co.,  899,  405. 

APPEAL. 

Incidental  order  in  habeas  corpus  proceeding  not  reviewable 
by  Appellate  Division. 
People  ex  rel.  Duryee  v.  Duryee,  440,  444. 

CONTRACT. 

Conditional     upon      action     by    the     leg^islature ;     Specific 
performance, 
lighton  V.  City  of  Syracuse,  499,  501. 

Webneb,  J. 

WILL. 

Passive  trust ;  When  gift  to  designated  person,  in  trust  for 
residuary  legatees,  fails  to  create  a  valid  active  trust ; 
When  provision  suspending  division  of  residuary  estate 
during  the  minority  of  <* youngest  child"  not  in 
contravention  of  statute  forbidding  suspension  of  power 
of  alienation, 
Jacoby  ▼.  Jacoby,  134,  128. 
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KUNIGIPAL  CX>BPOBATIONS. 

Duty  of  city  to  keep  its  streets  free  from  dangerous  defects ; 
XTse  of  automobiles  upon  city  streets ;  New  York  (city 
of) ;  Dangerous  place  created  by  closing  of  street,  thereby 
forming  cul  de  sac ;  Duty  of  city  in  guarding  cul  de  sac ; 
Negligence;  Action  for  death  of  person  killed  while 
riding  in  automobile  which  crashed  through  fence  at 
foot  of  cul  de  sac ;  (Question  of  fact ;  Contributory  negli- 
gence ;  When  question  whether  automobile  was  operated 
with  due  care  and  caution  one  of  fSact. 
Ck)rcoran  v.  City  of  New  York,  181,  185. 

KASTEB  AND  8E&VANT. 

Safe  appliances ;  Negligence ;  Best  known  appliances. 

Burns  ▼.  Old  Sterling  I.  &  M.  Co.,  176,  177. 

LBaiSLATIVE  APPOBTIONMENT. 

Powers  of  legislature ;  Iiegislative  discretion ;  Apportionment 
of  second  senatorial  district  valid ;  Apportionment  of 
thirteenth  senatorial  district  valid.    (Dis.  op.) 
Matter  of  Sherrill  v.  O'Brien.  186,  221. 

SUBMISSION  OF  A  CONTBOVEBST. 

Code  of  Civ.  Pro.  §  1279 ;  Jurisdiction  of  courts ;  Beal  prop- 
erty;   (Question   of  fact    cannot   be    determined   in   a 
submitted  controversy. 
Marx  y.  Brogan,  431,  482. 

WlLLAHD  BaRTLETT,  J. 
KOBTOAGE. 

When  void  for  want  of  consideration. 
rifst  Nat.  Bank  v.  Robinson,  45,  46. 

NEW  TOBK  (CITY  OF). 

When  city  may  close  public  streets ;  Powers  of  board  of  esti- 
mate and  apportionment;  Greater  New  York  charter, 
section  442;  When  proceeding  to  close  public  street 
need  not  originate  in  local  board  of  district  in  which 
street  is  situated ;  Construction  of  sections  428, 432,  483 
and  434  of  Greater  New  York  charter ;  When  owner  of 
lots  abutting  on  part  of  street  closed  by  city  of  New 
York,  under  section  442  of  the  charter  has  no  cause  of 
action  for  damages  to  her  public  easement  of  right  of 
access;  Private  easement  of  right  of  access  to  and 
through  a  public  street,  originating  from,  dedication  of 
street  by  lot  owner's  grantor ;  Extent  and  limitation  of 
such  easement. 
Reis  V.  City  of  New  York,  58,  61. 
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DBGEDEKT'S  ESTATE. 

When  decree  of  surrogate  refusing  to  allow  executrix  cost  of 
burial  lot  must  be  sustained ;  When  decree  of  surrogate 
refusing  to  allow  executrix  counsel  fees  paid  to  attorneys 
employed  by  her  must  be  sustained;  Nomination  by  tes- 
tator, of  attorneys  to  perform  services  necessary  in 
administration  of  estate ;  Will ;  Equitable  conversion 
effected  by  codicil  to  will ;  When  proceeds  of  real  estate 
pass  tuider  bequest  of  personal  property. 
Matter  of  Caldwell,  115,  118. 

MASTEB  AND  SERVANT. 

\  ■* 

Safety  of  worldng  place ;  Negligence. 

Citrone  v.  O'Rourke  Engineering  Construction  Co.,  S30,  840. 

jgvujENOE. 

Payment ;  When  evidence,  tending  to  show  that  a  defendant 
had  sufficient  moneys  to  make  payments  alleged,  is 
admissible  to  prove  payment. 
Dick  V.  Marvin,  426,  427. 

HiSCOOK,  J. 
TAX. 

Tax  imposed  upon  bank  stock  under  section  24  of  the  Tax 
Law ;  Assessed  value  of  stock  of  bank  located  in  tax  dis-* 
trict  must  be  included  in  aggregate  amotuit  of  taxable 
property  of  such  district  for  purpose  of  fixing  amount  of 
general  tax  to  be  levied  on  district;  Tax  upon  bank 
stocks,  although  in  lieu  of  all  other  taxes,  is  not  exclu- 
sively for  benefit  of  tax  district  wherein  bank  is  located ; 
Tax  upon  bank  stock  is  not  in  the  nature  of  a  license, 
but  a  tax  upon  property. 
People  ex  rel.  City  of  Gteneva  v.  Bd.  of  Supervisors,  1,  8. 

DECEDENT'S  ESTATE. 

Oral  contract  of  decedent  to  give  all  of  her  property  to  cer- 
tain person ;   Evidence,  when  insufficient  to  establish 
contract. 
Holt  V.  Tuite.  17,  18. 

BIPABI  AN  BIGHTS. 

Common-law  rule  as  to  right  of  access  applicable ;  Bight  of 

access  does  not  include  right  to  construct  pier  beyond 

high-water  mark  without  consent  of  owner  of  land  under 

water ;  Great  South  bay ;  Town  of  Brookhaven.    (Dis.  op.) 

Town  of  Brookhaven  v.  Smith,  74,  88. 
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PARTNEBSHUP. 

When  lands  owned  by  firm  dealing  in  real  estate  deemed  to  be 
converted  into  personalty  by  psurtnersliip  agreement; 
When  such  conversion  not  in  conflict  with  Beal  Property- 
Law  (li.  1896,  ch.  547,  §  207);  Evidence;  EiSdct  of 
exchange  of  deeds  between  partners. 

Buckley  v.  Dolg,  238,  241. 

MUNICIPAL  OOBPORATIONS. 

When  destruction  of  building  by  crowd  does  not  constitute 
riot  and  render  city  liable  for  damages  under  Gteneral 
Municipal  Law. 
AdamsoD  v.  City  of  New  York,  255,  256. 

NEW  YORK  (CITY  OF). 

Civil  Service  Law ;  When  clerk  removed  firom  position  in  office 
of  coroner  of  borough  of  Richmond  entitled  to  man- 
damus directing  his  reinstatement;  When  fact,  that 
statute  authorizing  appointment  of  such  clerk  prescribes 
no  definite  term,  does  not  authorize  his  removal  at 
pleasure  of  coroner;  When  evidence  tending  to  show 
that  such  clerk  held  the  office,  or  performed  the  duties, 
of  a  private  secretary,  cashier  or  deputy,  properly 
excluded. 
People  ex  rel.  Hoefle  v.  Cahill,  489,  491. 

WARRANTY  DEED. 

Action  upon  covenants  thereof  to  recover  amount  of  dower 
and  costs  paid  in  action  for  dower  defended  by  grantee  ; 
What  grantee  may  recover. 

Olmstcad  v.  Rawson,  517,  519. 

Chase,  J. 
APPEAL. 

Order  of  Appellate  Division  reversing  judgment  and  granting 
a  new  trial,  "the  ieyats  having  been  examined  and  no 
error  found  therein ; "  What  questions  of  law  may  be 
reviewed  by  Court  of  Appeals ;  Infant ;  Degree  of  care 
required  therefrom;  When  negligence  cannot  be  im- 
puted to  parents  as  matter  of  law  in  permitting  child  to 
cross  railroad  tracks  unattended;  Contributory  negli- 
gence ;  When  it  cannot  be  imputed,  as  a  matter  of  law, 
to  child  injured  by  train  at  railroad  crossing ;  (Questions 
whether  infant  is  sui  juris;  Negligence  of  parents  in 
permitting  child  to  cross  railroad  tracks  unattended ; 
When  properly  submitted  to  jury;  Speed  of  railroad 
train  at  crossing;  When  properly  submitted  to  jury; 
Instructions  to  jury ;- Damages ;  Excessive  verdict. 
Serano  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  156.  160. 
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LSaiSLATIVE  APPO&TIOKISCENT. 

Jurisdiction  of  Supreme  Court ;  Beview  by  Court  of  Appeals ; 
Powers  and  limitations  of  legislature ;  Limit  of  legis- 
lative discretion;  Apportionment  of  second  senatorial 
district  invalid ;  Apportionment  of  thirteenth  senatorial 
district  invalid;  Apportionment  Act  wholly  invalid; 
Validity  of  acts  of  legislature  elected  under  Apportion- 
ment Act ;  Next  election  miist  be  held  under  new  act  or 
under  constitutional  apportionment  of  1894. 
Matter  of  Sherrill  v.  O'Brien,  185,  195. 

STREETS.  . 

Change  in  grade  to  abolish  railroad  crossing ;  Owner  of  prem- 
ises injured  thereby  must  file  notice  of  claim  for  dam- 
ages with  board  of  railroad  commissioners  within  six 
months  after  completion  of  work. 
Matter  of  Melenbacker  v.  Vil.  of  Salamanca,  370,  872. 

BEAIi  FBOPEBTY. 

Judicial  sale  thereof ;  Unless  title  is  marketable  bidder  is  not 
required  to  complete  purchase ;  When  motion  to  compel 
bidder  to  complete  purchase  may  be  made;  Claim  of 
defective  title ;  Affidavits ;  When  order  directing  bidder 
to  complete  purchase  may  be  reversed  and  reference  to 
take  proof  ordered. 
Wanser  v.  De  Nyse,  378,  880. 

DAMAGES. 

Elements  of  damages  in  actions  for  personal  injuries ;  When 
loss  of  income  may  be  shown  and  considered;  Mere 
profits  of  business  cannot  be  considered;  Erroneoiis 
admission  of  evidence  tending  to  show  loss  of  profits 
caused  by  personal  injury  to  owner  of  business. 
Weir  ▼.  Union  Ry.  Co.,  416,  417. 

EVIDEKOE. 

When  admissions  contained  in  a  counterclaim  are  admissible 
in  evidence  against  the  defendants  in  an  action ;  Wit- 
nesses ;  Code  Civ.  Pro.  §  829 ;  When  interest  of  witness 
in  result  of  action  too  remote  to  disqualify  him  from  tes- 
tifying as  to  conversations  with  a  deceased  dofendant. 
Talbot  ▼.  Laubheim,  421,  422. 

MUNICIPAL  CORPORATIONS. 

New  York  Electric  Lines  Company  not  entitled  to  build  inde* 
pendent  subways  in  the  city  of  New  York. 
People  ex  rel.  N.  Y.  El.  Lines  Co.  v.  Ellison.  528,  526.    . 
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Feb  Cubiam. 
CBIMEa 

Appeal;  Xrnreasoxiable  delay. 
People  V.  Nelson.  284,  285. 
CBIMEa 

Indecent  publicatioiis;  Penal  Code,  g  817. 
People  V.  Eastman,  478,  479. 

NEaLIGENOR 

DiBtribution  of  recovery  in  action  for  death  caused  by  negli- 
grence  of  railroad  company. 
Smith  V.  Lehigh  Valley  R.  R  Co.,  545. 

STOCKHOLDEBa 

When  judgment  must  be  obtained  ag^ainst  trust  company  before 
action  can  be  brought  against  its  stockholders. 
Gause  v.  Boldt,  546. 

APPEAL. 

Affirmance  of  judgment  overruling  demurrer ;  Leave  to  plead 
over. 
Cassidy  y.  Sauer,  547. 

EVIBENGK 

Self-serving  declarations. 
Burke  v.  Baker,  561,  562. 

WILL. 

Residuary  clause ;  Conditional  limitations. 

Matter  of  Wiley,  579,  580. 

BEAL  PBOPEBTY. 

Deed ;  Easement  of  way. 

Matter  of  Mayor,  etc.,  of  New  York,  581. 

APPEAL. 

Beversal  of  judgment  by  Api>ellate  IMvision  without  reversing 
findings  of  fact  sustaining  the  judgment. 

Untermyer  ▼.  City  of  Yonkers,  594,  595. 
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